






























































November 25, 2019
Page 2

EMERGE LAW GROUP

Opponents also contend that indoor farming is not considered a “farm use.”  However, opponents provide
no evidence for such contention (there is none), and both state law and County regulations deem cannabis production
to be a farm use, regardless of the method of cultivation. See ORS 475B.526 and YCC Section 402.10(C).

YCC Section 402.10(C) defines “Farm use,” in part, as follows:

“’Farm use’ means the current employment of land for the primary purpose of
obtaining a profit in money by raising, harvesting and selling crops or by feeding,
breeding, management and sale of, or the produce of, livestock, poultry, fur-
bearing animals or honeybees or for dairying and the sale of dairy products or any
other agricultural or horticultural use or animal husbandry or any combination
thereof.”

This is the same definition of “farm use” under state law at ORS 215.203.  There is no express requirement that
such farm uses take place outside or be soil-dependent.  Several of the stated farm uses, such as breeding of poultry
or honeybees, do not involve the use of soil at all.

Furthermore, farming is commonly undertaken using established farming practices. Controlled
environment agriculture (“CEA”), or indoor farming, is a method to provide protection and maintain optimal
growing conditions throughout the development of a crop and is a recognized and customary farming practice first
recorded in Roman times. See “A Brief History of CEA” by Cornell University College of Agriculture and Life
Sciences, attached as Exhibit 1. CEA has been used to grow high-value crops like lettuce and tomatoes. Id. CEA
has increased crop productivity and crop quality. Id. For these reasons, indoor farming is a farm use, as defined in
Yamhill County Code and by state law, which is permitted outright in the EFU zone.

Opponents ask this Commission to retain the stagnant and unproductive character of the subject farmland
so that they can enjoy their quiet rural residential lifestyle. However, doing so would be contradictory to the express
purpose and intent of such prime farmland. The Applicants propose to the use their land exactly as it was intended
and for the uses that Yamhill County permits outright on the land – farm use and crop processing. For these reasons,
opponents’ arguments should be rejected.

B. Hemp/Cannabis Processing Safety.

Opponents contend that the hemp/cannabis processing facility will be a safety hazard due to the burning
and composting of plant material, the combustible chemicals used in the processing operation, and the facility’s
security system. However, opponents are mistaken.  Each of these safety issues is regulated by local and state
regulations with which the Applicants must and will comply.

As previously discussed in the Applicants’ submittal in the first open record period, the Oregon Department
of Environmental Quality (“DEQ”) has a regulatory role in air emissions, solid waste, and hazardous waste
management. See DEQ webpage re “Marijuana Regulation,” attached hereto again for reference as Exhibit 2.
Outdoor burning of solvents is prohibited in Oregon. Burning of plant material and certain composting of vegetative
material may require a DEQ permit.  The Applicants must and will comply with all DEQ regulations for waste
disposal at the proposed facility.

Furthermore, the Fire Marshal, state fire code, and state and local building codes regulate the processing
buildings.  These regulations ensure the safety of people and property when combustible solvents are used in
buildings.  The Applicants must and will comply with all regulations by the Fire Marshal, fire code, and state and
local building codes.

Lastly, the security system required by the Oregon Liquor Control Commission (“OLCC”) for licensed
cannabis premises does not mandate armed security guards, stadium lighting, or recording of property other than
the licensed premises. See OAR 845-025-1410 through 1600, attached as Exhibit 3.  The buildings used in the
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Applicants’ operation have no windows, and all exterior lighting will be hooded or shaded so that the light is cast
downward and not out towards the neighbors.  Additionally, the only areas to be recorded by cameras are the
licensed premises and the subject property.  No cameras will be directed at neighboring properties.  The Applicants
will comply with all OLCC security system requirements.

Because these safety issues are regulated by other state and local rules and regulations with which the
Applicants will comply, and for the reasons discussed above, the opponents’ arguments should be rejected.

C. Hemp/Cannabis Production -- Water Issues.

Opponents continue to raise concerns about the amount of water they allege is required to produce
hemp/cannabis and the impact on groundwater resources.  However, as stated by Chair Armstrong at the hearing,
and as previously mentioned in the Applicants’ submittals, the issue of water is outside the purview of the Planning
Commission and of this proceeding.  As confirmed in the email from Joel Plahn at the Oregon Water Resources
Department (“OWRD”), dated November 12, 2019, and submitted in the first open record period, OWRD is
processing the Applicants’ water right application, and opponents will have an opportunity to provide comments or
protest the file. Mr. Plahn’s email is attached for reference as Exhibit 4. The water right application process is the
proper venue to bring up water issues.  Notably, Mr. Plahn states, “At this time I am unaware of any water law
violation on this property.” Id.

Furthermore, the opponents’ attempt to support their allegation of hemp water need by citing a publication
by the Colorado Seed Company is inapposite.  The publication is a general discussion of hemp growing calculations
in Colorado and does not take into account differences by state, region, or site-specific soils.  Not only will the
Applicants engage in water-saving growing techniques like drip irrigation and mulching, but the site-specific foggy
and cloud-covered environment, as well as the presence of clay and silt in the soil, will help the plants retain
moisture. See rebuttal letter from Pacific Hydro-Geology, Inc., dated November 24, 2019, attached as Exhibit 5.

For these reasons, as well as those previously discussed, the opponents’ arguments regarding water should
be rejected.

D. Appellant’s Initial Open Record Memorandum is Flawed.

Appellant’s attorney, Jeffrey Kleinman, submitted the “Initial Open Record Memorandum of Laura
Cochran,” dated November 18, 2019 (the “Cochran memo”).  For the reasons discussed in more detail below, the
Cochran Memo is flawed, misconstrues the law, and does not raise a proper basis to deny this application.

At the outset, Mr. Kleinman erroneously asserts that the current processing and production facilities on the
property are sited without permits.  However, as previously provided in the Applicants’ submittals on October 22,
2019, the Applicants obtained the proper agricultural building permits for each existing building, which were
approved by the County on September 11, 2019.  All of the existing buildings proposed to be used for the
Applicants’ facility are property permitted.  The only building that has not yet been permitted is one that has not
yet been constructed – the 10,000 square foot future proposed agricultural building to house up to 3,500 square feet
of processing space, as well as space for other agricultural activities, like drying, curing, trimming, storage, and an
administrative office. The Applicants have obtained all proper building permits for existing buildings, and they
will obtain all necessary building permits for the proposed new building prior to construction.

In the Cochran Memo, Mr. Kleinman asserts that the Yamhill County Planning Commission can deny the
Applicants’ application for failure to meet odor control standards, based on the case Waveseer of Oregon LLC v.
Deschutes County, ___ Or LUBA ___ (LUBA No. 2019-036, Final Opinion and Order, October 17, 2019). See
Cochran Memo, p. 3.  However, Mr. Kleinman misconstrues the law and the Waveseer case.

My law firm and I successfully represented the petitioner in the Waveseer case; therefore, I can speak with
authority regarding it. In Waveseer, the local government, Deschutes County, adopted an ordinance establishing
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time, place, and manner restrictions for marijuana production facilities.  One of those restrictions was specific odor
control standards that required carbon filters or other equally effective means of cleaning the air within a specific
time frame.  Therefore, odor control standards in Deschutes County could be an independent basis for denial of a
marijuana production facility. Notably, Yamhill County has not adopted specific time, place, and manner
restrictions for marijuana production facilities. Yamhill County permits marijuana production outright on EFU land
and does not require any land use review in order to cite a marijuana production facility.

It is worth noting that, despite the absence of specific odor control standards mandated by Yamhill County,
the Applicants have voluntarily agreed to provide carbon filters and ionization odor control measures to mitigate
any potentially negative impacts to neighbors. It is also worth noting that the main holding of the Waveseer case
was that one of Deschutes County’s marijuana regulations was deemed to be unreasonable, and that Deschutes
County erred in denying the petitioner’s application for a marijuana production facility on EFU land.  The case was
remanded back to Deschutes County to correct their decision.  The Waveseer case is attached for your reference as
Exhibit 6.

The Cochran Memo also contends that the Applicants have failed to comply with the siting considerations
under YCC Section 1101.02 for three (3) reasons.  However, as discussed in more detail below, the reasoning in
the Cochran Memo is flawed and fails to provide a valid basis for denial of this application.

1. The Cochran Memo contends that the siting of the existing and proposed processing facilities fails
to take into account the characteristics of adjoining uses, citing the Cochran home and the removal of fir trees.  To
the contrary, however, as discussed above, this application has taken into consideration the EFU and AF zoning of
surrounding parcels and the intended uses for those zones.  This application has also taken into consideration the
location of the Cochran home by siting the processing facility in an existing building that is further away from the
Cochran home than other buildings on the property, and by siting the proposed new processing building south of
all buildings, including the residence on the property, which will be furthest away from the Cochran home.

Furthermore, while the construction of the proposed new agricultural building may require removal of some
fir trees, such trees are not located adjacent to the Cochran property.  Furthermore, the Applicants are willing to
provide a wall on the north side of the building closest to the Cochran home to serve as a sound and visual buffer
from both the production and processing facilities on the site.

2. The Cochran Memo contends that the comments and/or recommendations of vicinity property
owners were never sought.  This contention is untrue.  The purpose of the Site Design Review application, the
notice period, and the ability to request a hearing are to solicit comments and recommendations from vicinity
property owners.  This land use process ensures that comments and recommendations from vicinity property owners
are taken into consideration. Moreover, the Applicants have actively taken neighbor comments into consideration
by hiring experts to assist with employing water-saving farming techniques, to assure traffic safety, and to mitigate
impacts from odor and noise.  The Cochran Memo takes issue with the findings of such experts; however, the
appellant has not provided any other expert testimony or evidence to rebut the Applicants’ expert reports.

The Cochran Memo also erroneously contends that the burden on Applicants is to “eliminate” impacts from
farming on vicinity property owners. Nowhere in the Site Design Review standards (or in the YCC as a whole) do
the regulations require an applicant to “eliminate” all negative impacts from their proposed use.  Farm uses, such
as hemp/cannabis production and processing, are permitted outright on EFU land. YCC Sections 402.02(A) and
(E).  In fact, both DEQ and Yamhill County expressly exempt farming and agricultural activities from noise control
regulations. See OAR 340-035-0035(5)(l) (noise control regulations shall not apply to “sounds created by
agricultural activities”); see also Yamhill County Ordinance 822, Section 2(a)(2) (“Nothing in this ordinance is
intended to unreasonably restrict or regulate . . . [f]arming practices because of noise arising from farm use of
land.”).

The Site Design Review standards list factors to consider in determining whether mitigation measures are
warranted.  As mentioned in the Applicants’ submittals and expert reports, if the Planning Commission finds they
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are warranted, the Applicants have agreed to mitigate several potential impacts from the facility, including, but not
limited to, clearing of vegetation to increase sight distance, installing odor control measures, constructing a wall to
mitigate noise and visual impacts, and shading exterior lighting to prevent light pollution.

In addition, the Cochran Memo erroneously states that hemp/cannabis processing is the only farm use that
continues year-round.  To the contrary, other farm uses like wineries and dairy farms operate year-round.  Moreover,
there is no restriction requiring that hemp/cannabis processing, or any other crop processing, occur only seasonally.

3. The Cochran Memo contends that traffic safety has not been adequately addressed.  Notably,
however, the County’s Traffic Engineer has NOT stated that the nearby roads do not have the capacity to handle
the traffic generated by the Applicants’ facility. The only item the County Traffic Engineer requested was an
analysis of site distance at the intersection of NE Jaquith Road and NE Mountain Top Road.  Lancaster Engineering
completed that analysis and determined that sight distance standards were met from the west.  Lancaster Engineering
also determined that sight distance standards could be met from the east, if vegetation along the property was
cleared.  The Applicants have agreed to clear such vegetation to increase sight distance from the east.  The
Applicants’ transportation expert has found that the traffic generated from the proposed facility can operate safely,
and there have been no other expert reports to rebut this finding.

Furthermore, the Cochran Memo cites to ORS 475B.486 for the proposition that the Planning Commission
has the ability to regulate the proposed facilities.  Again, however, the Cochran Memo misconstrues the law.  While
it is true that under ORS 475B.486, a local government can adopt reasonable time, place, and manner restrictions
on marijuana businesses, Yamhill County has chosen NOT to do so.  The governing body of the County, the Board
of County Commissioners, has NOT adopted regulations specifically aimed at cannabis businesses.  Since the Board
of County Commissioners has not specifically regulated cannabis businesses, the Planning Commission cannot
require standards or criteria that are not already in the code.

Lastly, the Cochran Memo suggests that the County should not process a Land Use Compatibility Statement
(LUCS) or this Site Design Review application until all necessary state licensure for a hemp/cannabis production
and processing facility is in hand.  However, Mr. Kleinman misunderstands the law and the process relating to state
licensure.  The OLCC will not process an application for a cannabis license without first receiving a signed LUCS
from the local government.  One of the general application requirements for an OLCC cannabis license application
is a signed LUCS from the local government.  OAR 845-025-1030. Similarly, the ODA will not process a hemp
processing registration without first receiving Yamhill County’s Site Design Review approval. This land use
proceeding is a prerequisite to the Applicants being able to obtain the necessary state licensure for the processing
facility.

For the reasons stated above, the Cochran Memo misconstrues applicable law and fails to provide a valid
basis on which to deny this application.

E. Expert Rebuttals.

1. Traffic.

Opponents contend that heavy truck traffic cannot occur on nearby roads and will not be safe.  However,
as described in the Technical Memorandum from Lancaster Engineering, dated November 25, 2019, attached as
Exhibit 7, there are no state or local restrictions on heavy truck traffic on nearby roads, and data from the Oregon
Department of Transportation (ODOT) shows that nearby roads have the capacity to handle significant heavy truck
traffic.  The trucks used for water hauling can legally use public roads without the need for oversize or overweight
permits, and the County Traffic Engineer has not raised any concerns with the capacity of nearby roads to handle
the traffic generated from the proposed facility. Therefore, opponents’ arguments regarding traffic safety should
be rejected.
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2. Odor and Noise.

Opponents contend that the Noise & Odor Technical Report by Solera Consulting did not properly address
emissions from volatile organic compounds (VOCs) and the effects of sound waves.  Appellant, Laura Cochran,
also contends that the Yamhill County Noise Ordinance (Ordinance 822) prohibits the Applicants’ proposed uses.
However, the “Response to Noise & Odor Comments Received During 1st Open Record ending 11/18/19,” dated
November 25, 2019, by Roger Whitaker of Solera Consulting (“Noise & Odor Rebuttal”), directly rebuts these
contentions.  The Noise & Odor Rebuttal is attached as Exhibit 8.

As demonstrated in the Noise & Odor Rebuttal, the proposed activated carbon filters are capable of
removing up to 99.9% of the gases and VOCs from the air in a building and will last a long time, especially in
conjunction with the proposed ionization measures. Hemp is most odorous during an approximate 2-month harvest
season., so for most of the year (from approximately November to August), odors from outdoor hemp will be
minimal.

With regard to noise impacts, the Applicants’ expert report finds that the cumulative noise generated from
the proposed facility will meet DEQ nighttime standards.  Nevertheless, in response to comments from the
Appellant, the Applicants are willing to add a wall to the north side of the 3,500 square foot building specifically to
reduce noise at the Cochran residence.  With the addition of this wall, the noise levels at the Cochran residence
would be 11 dBA below the DEQ nighttime standard and would be considered quiet to a person with average
hearing. Noise & Odor Rebuttal, pp. 3-4.

Contrary to Appellant’s assertion, the Yamhill County Noise Ordinance (Ordinance 822) does not prohibit
the proposed facility.  As pointed out in the Noise & Odor Rebuttal, the standard for noise levels in Section 7(a) of
Ordinance 822 is based on “any person of normal sensitivity.”  Furthermore, as previously mentioned, both DEQ
and Yamhill County exempt farming and agricultural uses from noise standards. See OAR 340-035-0035(5)(l) and
Yamhill County Ordinance 822, Section 2(a)(2).  Regardless of these exemptions, the Applicants are willing to
further mitigate any noise impacts to the Cochran residence by the addition of the aforementioned wall.

For these reasons, opponents’ arguments regarding odor and noise should be rejected.

F. Christopher Bryan has Signed the Land Use Application.

The Cochran Memo and other opponents express concern that the landowner, WAG Holdings LLC, and
the managing member of the landowner and operating entities, Christopher Bryan, have not signed off on the
application.  As previously explained, the application was originally signed by a representative of the landowner
with the consent of operators Oretex Farms LLC, JCB Farms LLC, and Christopher Bryan.  Soon thereafter, WAG
Holdings LLC, which is controlled by Christopher Bryan, purchased the property.  The deed was previously
provided in the record of this proceeding.  There is no legal requirement to require the signature of WAG Holdings
LLC or Christopher Bryan at this time, and the absence of such signatures does not invalidate or otherwise
negatively affect this application.

Nevertheless, to resolve this issue, Christopher Bryan has signed this application on behalf of WAG
Holdings LLC, Oretex Farms LLC, and JCB Farms LLC.  The signed application form is attached as Exhibit 9.
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Conclusion

Many of the issues raised by opponents are regulated by other state agencies or local government bodies,
such as DEQ, ODA, OLCC, ODOT, the Fire Marshal, and the Yamhill County building code department, among
others. The Applicants must and will comply with all applicable rules and regulations required by these other
regulatory bodies. In this matter, the Planning Commission’s purview is limited to the standards for Site Design
Review, pursuant to YCC Section 1101. For the reasons stated above, we believe that this Application meets all of
the applicable standards and approval criteria under Site Design Review for a hemp/cannabis processing facility.
Therefore, we respectfully request that you reject the opponents’ arguments and approve this application.

Sincerely,

Corinne Celko
Attorney

Enclosures
cc: Client (via e-mail, w/encls.)
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