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Applicant’s Final Argument 

This firm represents Riverbend Landfill Co. ("Riverbend"), Applicant in this proceeding. 
This letter serves as the Applicant’s final argument to the Planning Commission and should be 
included in the record. 

Riverbend’s current application seeks approval to expand and enhance the Riverbend 
Landfill to provide additional capacity for solid waste disposal. The application is starkly 
different than the applications the Planning Commission has previously reviewed, and the 
context for this application is critical for guiding the Planning Commission’s decision. Most of 
the opposing comments the Planning Commission received continue to focus on issues that the 
County has already addressed and settled. Those comments broadly assert, for example, that 
there is no need for the landfill, or that Riverbend’s property is not the right location for a 
landfill. These arguments are no longer relevant because they do not address the Site Design 
Review or Floodplain Development criteria governing the current application. Moreover, they 
directly contradict the County’s earlier decisions regarding Riverbend Landfill. 

In 2008, Riverbend sought an Exception to Statewide Planning Goal 3 ("Goal 
Exception") to allow a large expansion that would utilize most of Riverbend’s property on the 
southeast side of Highway 18 for landfill disposal. As proposed at that time, the expanded 
landfill would also greatly increase in height. As part of that application, the County had to 
determine whether the continued presence of the landfill was necessary, and the County 
concluded it was. 

Following the County’s determination in its Goal Exception decision that the continued 
presence of Riverbend Landfill was indeed necessary, the decision was reversed in the courts 
based on legal arguments that the County had not followed the correct process for allowing a 
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landfill expansion into the farm zone. The courts did not reject the merits of the County’s 
decision and instead described a specific legal path for the County to pursue in order to expand 
the landfill, which would require the County to amend its zoning code. As a result of that 
reversal and the courts’ guidance, the County had to make another decision and determine 
whether it wanted to allow landfills in the Exclusive Farm Use ("EFU") zone. The County once 
again determined that the continued operation of Riverbend Landfill was necessary and, in 2011, 
amended the Yamhill County Zoning Ordinance ("YCZO" or "Code") to allow the maintenance, 
enhancement, or expansion of landfills within the EFU. The Land Use Board of Appeals 
("LUBA") upheld that decision. 

More recently, the Planning Commission and Board of Commissioners ("Board") 
reviewed Riverbend’s application to change the zoning of its existing parcel from Public Works 
Safety ("PWS") to EFU (the "Zone Change"). Once again, the review of that application 
required the County to determine whether there is a need for the continued operation of 
Riverbend Landfill. In its findings approving the Zone Change (Ordinance No. 887), the Board 
unequivocally concluded "there is an existing need for the continued operation of a local disposal 
option generally and for Riverbend Landfill specifically." 

While the Zone Change ordinance expressly contemplated that Riverbend would need to 
return to the County for approval of a specific design for a future expansion, that decision put to 
rest any question of whether or not the landfill should continue to exist. Ordinance 887 
concluded with a statement that the Zone Change "is appropriate because the new zoning will 
allow the applicant to maintain its existing facility ownership within a single zone, and will 
provide the applicant with the opportunity to submit a subsequent Site Design Review 
application for a future expansion." 

All three earlier decisions - the Goal Exception, the Code change, and the Zone Change - 
concluded that there is a need for the continued operation of Riverbend Landfill. The Zone 
Change specifically determined that Riverbend’s property is an appropriate location for a landfill 
and re-zoned the property for that very purpose. Based on those earlier decisions, the County has 
already determined that there should be a landfill in this location, and the only question for the 
Planning Commission in the present application is whether Riverbend’s expansion proposal 
meets the Site Design Review and Floodplain Development criteria, which determine the 
specific features that may be included in the landfill’s design and development. With that 
context in mind, the remainder of this letter addresses those criteria. 

I. 	Site Design Review Application 

YCZO Section 1100 provides a two-step process for Site Design Review ("SDR"). The 
first step requires a preliminary site development plan for submittal and review. The second step 
requires a final site development plan submittal. Riverbend’s application is in the first step of 

No party has submitted the full text and findings of the County’s earlier decisions into the record. The Planning 
Commission, however, is authorized to take administrative notice of the County’s ordinances. 
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the SDR process. That is, Riverbend’s application is a submittal of a preliminary site 
development plan for review by the County. If the County approves the overall expansion plans, 
Riverbend will submit final plans consistent with the County’s decision. 

Most of the SDR requirements are procedural requirements that determine if the applicant 
has provided the County with complete information on which to base the SDR. The Planning 
Commission received some testimony asserting that Riverbend did not provide the County with 
complete information on which to base its review. That testimony, however, is based on the 
assertion that the application must contain final, construction-level drawings. The Code contains 
no such requirement. The purpose of the SDR process is to review the site as a whole, not the 
construction level detail of the eventual development; that finer level of detail is typically 
reviewed by the building authority as part of the building permit process. Riverbend’s 
development proposal, however, does not include any structures for which a building permit is 
required. Nevertheless, the construction-level detail of the proposal will be reviewed by the 
Oregon Department of Environmental Quality ("DEQ"), which has oversight of the actual 
development of municipal solid waste landfills and reviews the construction-level plans. It 
would make no sense to require an applicant to spend large amounts of resources developing 
construction-level drawings for a proposal that has not yet been approved in concept by the 
County. 

As described more fully in the Narrative accompanying Riverbend’s application, each of 
the applicable procedural criteria, which are set forth in YCZO 1101.04, have been satisfied. 
The materials submitted with the application contain all of the elements of a Preliminary Site 
Development Plan, including existing site conditions, proposed changes and improvements to the 
site, and a written statement accompanying the site plan describing the present ownership and a 
schedule of development. The Planning Commission received some testimony asserting that 
Riverbend could not demonstrate its ownership of the property within the proposed development 
area. As explained in an earlier submittal, however, that testimony is based on an inaccurate 
understanding of the difference between tax lots and legal lots. The property containing the 
current landfill and the expansion area is comprised of only one legal lot, wholly owned by 
Riverbend. 

Beyond the procedural SDR requirements, the actual evaluation of the site development 
plan is governed by YCZO 1101.02(A). Those criteria are addressed individually below. 

A. 	YCZO 1101.02(A) 

Site Design Review Factors for Consideration 

When reviewing an SDR application, YCZO 1101.02(A) requires consideration of the 
following factors: (1) Characteristics of adjoining and surrounding uses; (2) Economic factors 
relating to the proposed use; (3) Traffic safety, internal circulation and parking; (4) Provisions 
for adequate noise and/or visual buffering from noncompatible uses; (5) Retention of existing 
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natural features on site; 6) Problems that may arise due to development within potential hazard 
areas; and 7) Comments and/or recommendations of adjacent and vicinity property owners 
whose interests may be affected by the proposed use. 

The factors set forth in YCZO 1101.02(A) are not approval criteria in the traditional 
sense. That is, they do not establish objective standards that an applicant must meet. As 
described in YCZO 1101.01, the factors are used by the County to resolve potential conflicts that 
may arise "between proposed developments and adjacent uses." By that express language, the 
factors are not intended to avoid all conflicts that may arise, nor are they intended to address uses 
that are not adjacent to the proposed use. Those factors, therefore, cannot be used as a basis for 
denying an application. Instead, the County’s task is to use those factors to shape the 
development proposal by modifying it if necessary as a result of the consideration of those 
factors. 

2. 	Evidence in the Record 

Riverbend’s SDR application describes how the site development plan addresses each 
consideration required by Y CZO 1101.02(A). The evidence in the record shows the following 
for Riverbend’s Preliminary Site Development Plan: 

. Characteristics of adjoining and surrounding uses 

Riverbend operates in a rural setting with surrounding parcels generally used for 
agriculture, with few dwellings located adjacent to or in close proximity to the landfill. The 
County has previously concluded that the long history of landfill operations at this particular site 
has been compatible with those adjoining and surrounding uses. 

Riverbend owns multiple parcels in the area totaling approximately 680 acres, allowing 
the opportunity for Riverbend to maintain extensive buffers between the active landfill and 
adjacent and surrounding uses. The site plan uses natural and human-made boundaries to clearly 
define the site and a buffer for the landfill expansion. The expansion areas are also highly 
constrained by the County’s prior imposition of a Limited Use Overlay that prevents landfill 
disposal in all but two areas of Riverbend’s property. 

Riverbend’s development proposal is an enhancement and expansion of an existing site, 
which negates the need to develop a new, larger facility elsewhere in the County. By connecting 
the expansion areas to the existing facility, the increased capacity of the landfill can be achieved 
with a smaller footprint. 

Riverbend’ s proposed development will not increase the intensity of operations at the 
site. Landfills are developed through the progressive filling of individual disposal cells. As one 
cell reaches capacity, an adjacent cell is opened. Once it reaches capacity, a disposal cell is 
closed. The progressive development results in landfill operational levels that remain constant 
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over time and the current level of operations simply relocates to a different portion of the site. 
The development proposal therefore does not result in any increase in potential conflicts with 
adjacent uses. 

. Economic factors relating to the proposed use 

Focusing on the proposed use, Riverbend’s development proposal is economically 
efficient. As previously stated, the proposal is for the expansion and enhancement of an existing 
site, which allows Riverbend to achieve the same disposal capacity utilizing a smaller footprint 
than would be required at a new site. In part to accommodate the expansion proposal, Riverbend 
also has already reconfigured its entrance facilities, including initiating a major upgrade to its 
Recycling/Public Drop facilities. 

Testimony from Friends of Yamhill County ("FOYC") and others opposing Riverbend’s 
application improperly focuses on potential economic consequences of any landfill use and not 
on the economics of the specific design being proposed. Such a broader economic view was the 
focus of the County’s earlier Zone Change decision, and approval of Riverbend’s development 
proposal implements the economic goals the County set out to achieve in that decision. The 
Zone Change decision expressly weighed economic impacts to: residential, commercial and 
industrial landfill customers; other businesses that provide construction or operational services to 
the landfill; and the citizenry of the entire County. The outcome of that careful decision was to 
conclude that the landfill use still being opposed by FOYC and others is necessary and 
appropriate. 

The record also demonstrates that the alleged negative economic impacts from the 
landfill to nearby uses are overstated. Riverbend is situated in an agricultural area where the 
farm uses are identical to the farm uses in other areas of the County with a similar topography, 
demonstrating that landfill operations are not hindering nearby farm uses. Further, investments 
in agriculture in this area have increased over time, as is evident by the rise of vineyards and 
other capital intensive crops like filbert orchards. Even Riverbend’s most vocal opponent 
submitted testimony stating that he has increased the level of farm activities on his farm adjacent 
to the landfill. 

Traffic safety, internal circulation and parking 

The record contains a recent traffic study that demonstrates the proposed development 
will not negatively impact traffic safety. The County previously relied on this traffic study 
during the Zone Change because it demonstrated that the proposed expansion would be 
consistent with the County’s Transportation System Plan. The traffic study concludes that trips 
associated with the landfill constitute a very small portion of overall traffic volumes, and there 
have been relatively few accidents in the broader area, none of which have been identified as 
being related to the landfill. 
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The Planning Commission received testimony asserting that landfill-related traffic has the 
potential to track mud onto the highway, thereby reducing traffic safety. The photos submitted 
with that testimony, however, clearly show a roadway that is clear of debris. Riverbend actively 
clears the roadway of debris on a regular basis, and more frequently if necessary. The record 
also demonstrates that Riverbend works directly with DEQ to ensure that landfill activities do 
not negatively impact traffic safety along Highway 18. 

As stated in the Narrative to Riverbend’s application, the development proposal does not 
make any changes to the internal circulation and parking plans that have already been approved 
by the County. Those plans remain sufficient for the proposed expansion, which will not result 
in any increase in traffic to the site or any need for additional parking. 

� Provisions for adequate noise and/or visual buffering from noncompatible uses 

The County has previously acknowledged that the continued operation of Riverbend 
Landfill is compatible with development on other EFU parcels in the vicinity. That conclusion 
was described more fully in the Zone Change decision and relied, in part, on the fact that landfill 
operations are very similar to other agricultural operations and create similar conditions. 

Riverbend has proposed to develop a substantial berm along Highway 18, planted with 
trees and shrubs to screen views of the landfill from travelers on Highway 18 and the 
surrounding area. In the Preliminary Site Development Plan, Riverbend proposed the addition of 
a 35-foot vegetated buffer between the toe of that berm and Highway 18. The intent of the 
proposal was to retain as much of the existing vegetation in that area as possible, and augment 
that vegetation with new plantings where needed. 

In direct response to comments submitted to the Planning Commission, Riverbend has 
since agreed to alter the initial design in a manner that will allow nearly all of the existing, 
mature vegetation in that area to remain. Riverbend will achieve that outcome by moving the toe 
of the perimeter berm an additional 15 feet away (east) from the highway right-of-way. This 
modification would reduce the width of the perimeter berm from 90 feet to 75 feet without 
diminishing the screening effect provided by the plantings on the berm because the line of sight 
between the highway and the top of the berm would remain the same. In fact, the overall 
effectiveness of the screening would increase because the buffer between the highway and berm 
would increase from 35 feet to 50 feet and contain vegetation that is already well established and 
effective. 

Screening is less of an issue for Module 10 (the small expansion on the north side of the 
existing landfill) because of its relative low profile. The final grading plan for that module 
demonstrates that the top of that area will be considerably lower than the height of the current 
landfill, and that this module will be largely indistinguishable from the side slope of the current 
landfill when viewed from Highway 18 and from areas north of Highway 18. Contrary to 
testimony asserting that all of the trees in this area would be removed to make room for Module 



CABLE HUSTON LLP 

Mike Brandt 
January 8, 2015 
Page 7 

10, trees due north of that expansion are expected to remain and continue to screen that area. 
Some of those trees are situated on Riverbend’s property and Riverbend will commit to retaining 
all of the vegetation that does not have to be removed for the expansion. Testimony asserting 
that other vegetation to the north of Riverbend’s property might be removed is overstated. Those 
large trees are in a riparian area and are unlikely to be removed for either commercial or farming 
purposes, as the trees have not been maintained for commercial purposes, and the steep, wet 
terrain is not conducive to farming. 

The record also demonstrates that the site incorporates adequate noise buffers. Riverbend 
provided a noise study that concludes the landfill operates within DEQ’s noise standards. The 
study acknowledges that Riverbend has made operational changes that reduce noise emanating 
from the site. It also reflects potential noise impacts from the expansion areas that are part of the 
current application. In general, the Module 1. 1 portion of the expansion proposal will move 
operations closer to the Highway where ambient noise levels are already higher. For the Module 
10 portion of the expansion, operations will not be moving any closer to noise-sensitive 
properties that lie east of the landfill (away from the highway), and in most cases will be farther 
from those properties than the operations were when Riverbend conducted the noise study. 

. Retention of existing natural features on site 

Riverbend’s development proposal retains and enhances the natural features on its 
property. For example, Module 11 is designed to be set 105 feet back from the south tributary, 
which is a greater distance than the maximum amount the County could require. Additionally, 
the stream in that area, which has been degraded to facilitate agricultural practices, will be 
enhanced to restore the natural characteristics of the stream and its floodplain. 

Riverbend will also retain existing vegetation on the site, except where removal of the 
vegetation is necessary to develop the expansion areas. That vegetation will also be enhanced by 
additional plantings along the Module 11 perimeter berm and within the buffer area between the 
berm and Highway 18 where needed. 

The Planning Commission received testimony asserting that the removal of any natural 
feature (e.g. trees) would be a violation of the SDR provisions. The Planning Commission 
should reject such an extreme argument. Under that interpretation of the Code, no new 
development would ever be possible because development will invariably disturb some natural 
area. The purpose of the SDR provisions is to guide development, not to prevent it. 

� Problems that may arise due to development within potential hazard areas 

Riverbend’s development proposal includes development within two potential hazard 
areas: the 100-year floodplain and a seismic zone. The record demonstrates that the proposal 
addresses potential problems that may arise in those hazard areas. 
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The County has a specific mechanism for addressing problems that may otherwise arise 
due to development within the floodplain. Before any such development can occur, it must 
satisfy the criteria for obtaining a Floodplain Development Permit. Those criteria are discussed 
in more detail later in this letter. 

Unlike the County’s Floodplain Development Permit, the County does not impose its 
own seismic standards. However, the County does require solid waste disposal facilities to be 
permitted by DEQ, and the DEQ permitting process requires the landfill owner to address 
seismic issues. More specifically, seismic design for municipal solid waste landfills is governed 
in Oregon by the following: (1) DEQ’s Solid Waste Landfill Guidance Document; (2) Subtitle D 
of the Resource Conservation and Recovery Act ("RCRA"); and (3) the U.S. Environmental 
Protection Agency’s ("EPA") Seismic Design Guidance for Municipal Solid Waste Landfill 
Facilities. 

The Planning Commission received testimony asserting that DEQ does not adequately 
address seismic issues as part of the permitting process. First, that assertion is a complaint about 
DEQ’s regulatory process and is unrelated to the County’s land use process. If a party disputes 
DEQ’s vigilance or methodology, the DEQ permitting process is the appropriate place to raise 
those issues. Second, that assertion is not supported by the evidence in the record. Riverbend 
recently obtained a modification of its solid waste disposal permit for the development of a 
Mechanically Stabilized Earthen Berm ("MSE Berm"). As part of that process, DEQ had the 
benefit of considering the analyses from three different seismic experts - one retained by 
Riverbend, a second retained by Waste Not of Yamhill County ("WNOYC"), and the third 
retained by DEQ as an independent third party. The result of that analysis, as demonstrated by 
DEQ’s response to comments in that proceeding, was a comprehensive review of not only the 
specific design of the MSE Berm, but also of the entire Riverbend site. Any assertion to the 
contrary is simply false. 

� Comments and/or recommendations of adjacent and vicinity property owners whose 
interests may be affected by the proposed use 

Riverbend’s development proposal has included significantly more public comment than 
a typical development proposal submitted to the County. The proposal encompassed by the 
Preliminary Site Development Plan has been shaped by those comments received from neighbors 
and community members at Riverbend community meetings and in one-on-one conversations 
over a period of years. 

This expansion proposal dates back to 2008 when Riverbend first proposed to expand as 
part of its application for the Goal Exception. That initial expansion proposal would have 
allowed Riverbend to develop the landfill on 98 additional acres. After a lengthy public process, 
the County approved the 98-acre expansion. 
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Following reversal of the County’s Goal Exception approval, Riverbend began working 
closely with the community to redesign the proposed expansion. The result of that effort was 
presented during the Zone Change proceeding and contemplated a much smaller footprint and 
reduced height from what had been proposed and ultimately approved during the 2008 
proceeding. Again, after a lengthy public input process, the County approved the Zone Change 
that incorporated the new design in concept, but the County further restricted what could be 
developed on the site through the imposition of a Limited Use Overlay. That regulatory 
mechanism established prohibitions on landfilling in certain areas, and also required Riverbend 
to reserve a portion of its property for a future Green Technology facility. The County imposed 
a corresponding condition of approval that requires Riverbend to construct such a facility in 
order to fully develop the areas set aside for landfill disposal. 

The Preliminary Site Development Plan currently under review was not Riverbend’s 
ideal choice. The 2008 proposal would have provided Riverbend with more flexibility to 
develop the expansion. However, Riverbend has also been a committed member of the County-
wide community and recognizes the importance of responding to the community to eventually 
develop a landfill that will continue to provide the best overall benefits to the County. Even 
during this proceeding, Riverbend has been willing to modify the Preliminary Site Development 
Plan to accommodate some of the feedback that has already been provided by, for example, 
redesigning the buffer areas along Highway 18 to retain more of the existing, mature vegetation 
in that area. 

Other comments from adjacent and vicinity property owners are addressed later in this 
letter in the discussion regarding potential impacts to farming practices and costs. 

Riverbend Landfill has a long track record of compatibility with uses adjacent to the 
existing landfill and will continue to maintain that track record as it continues to operate at this 
site. 

3. 	Conclusion for YCZO 1101.02(A) 

Based on the foregoing, the record contains substantial evidence on which the Planning 
Commission can base a conclusion that Riverbend has provided all of the information necessary 
for the County to perform the preliminary site design review. The Planning Commission can 
also conclude that Riverbend’ s Preliminary Site Development Plan properly considers all of the 
factors required by YCZO 1101.02(A). 

II. 	Exclusive Farm Use Zone Considerations 

In addition to the factors the County must consider pursuant to YCZO 1101.02(A), the 
SDR process also requires development applications to demonstrate compliance with the 
requirement of the underlying zone. The underlying zone for Riverbend’s property is the EFU 
zone. 
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Landfills are permitted uses in the farm zone 

Riverbend’s development proposal is a permitted use in the EFU zone. As previously 
described, the County amended its EFU Code provisions and YCZO 402.02(V) now expressly 
allows the maintenance, enhancement, or expansion of solid waste disposal sites in that zone. 

The Planning Commission received testimony asserting that the amendment to the EFU 
zone did not make landfills a permitted use and, instead, created only nonconforming uses that 
must be reviewed under a different process. The rationale behind that testimony is 
incomprehensible. YCZO 202 defines a nonconforming use as a use legally established prior to 
the adoption of a Code provision with which the use does not comply. LUBA has similarly 
stated that "a nonconforming use is by definition a use that is contrary to provisions of a local 
governments comprehensive plan and land use regulations." Scott v. Josephine County, 22 Or 
LUBA 82 (1991). The existing landfill is not a nonconforming use because it is wholly 
consistent with all subsequently adopted Code provisions. Indeed, the County’s Zone Change 
decision expressly acknowledged the effect of the 2011 amendment to the EFU Code provisions 
and stated "[t]he County’s amended EFU zone now allows solid waste disposal sites as a 
permitted use." 

2. 	State Administrative Rules Do Not Prohibit the Expansion 

FOYC and WNOYC assert that, notwithstanding the Code provisions allowing the 
expansion of a landfill within the EFU zone, Riverbend is precluded from expanding pursuant to 
OAR 660-033-0130(18). That administrative rule allows development of a solid waste disposal 
facility on high-value farmland only if the expansion is of an existing facility that is "wholly 
within a farm zone." The opposing testimony asserts that the intent of the rule is to limit the 
expansion of solid waste disposal facilities to those facilities that were wholly within a farm zone 
when that rule was adopted and that it does not authorize expansions of facilities that later 
become wholly within a farm zone by virtue of the rezoning process. 

There are several flaws with the argument presented by FOYC and WNOYC. First, that 
argument is not supported by the express language of OAR 660-033-0130(18). That rule allows 
the expansion of an "existing facility" and places only one restriction on such expansions - the 
existing facility must be "wholly within a farm zone." Under the opponents’ argument, the rule 
would have to read that expansions are permissible for facilities "wholly within a farm zone that 
exists at the time of this rule’s adoption." The underlined language, of course, is not in the rule. 
Neither the County, LUBA, nor a reviewing court would be allowed to insert language into the 
rule that does not exist. See Haskins v. Palmateer, 186 Or App 159, 168 (2003) rev den, 335 Or 
510 (2003) (principle that courts may not insert language into the text of a provision applies to 
the construction of administrative rules). 

Second, the argument is not supported by the context in which that rule exists. When 
interpreting an administrative rule, courts will look to other provisions in the same rule for 
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guidance. When the Land Conservation and Development Commission ("LCDC") intends to 
give relevance to the effective date of a rule, it knows how to craft language to that effect. For 
example, OAR 660-033-0140 adopted provisions setting a time limit on the applicability of some 
permits. That rule applies only to discretionary decisions "made after the effective date of this 
division..." LCDC could have used similar language in OAR 660-033-0130(18) but chose not 
to. 

Similarly, where OAR 660-033-0130 establishes a date that is relevant to the 
permissibility of a use in the farm zone, it unequivocally provides the relevant date. For 
example: a dwelling is allowed on a lot of record that was owned continuously "since prior to 
January 1, 1985" and that "was part of a tract on November 4, 1993" on which no other 
dwellings existed (OAR 660-033-0130(3)(a)); personal-use airports "lawfully existing as of 
September 13, 1975" are allowed with fewer restrictions than those created after that date (OAR 
660-033-0130(7)); and a community center can provide services to veterans "only in a facility 
that is in existence on January 1, 2006" (OAR 660-033-0130(36)). 

The rulemaking history cited by the opposing testimony does not alter the meaning of the 
rule as demonstrated by the text and context of the language just described. As a general 
proposition, courts will revert to rulemaking history only where the express language of the rule 
is ambiguous, which this rule is not. A court may also look to the rulemaking history if it is 
helpful to do so. The part of the rulemaking history the opposing testimony focuses on is 
anything but helpful. The opponents hyper-focus on testimony from Department of Land 
Conservation and Development staff that included the word "currently" in a discussion about the 
purpose of allowing existing uses "wholly within a farm zone" to expand. There is no indication, 
however, that the word "currently" was being used to modify the timing of when the farm zone 
had to exist. In fact, the rulemaking record contains absolutely no discussion of a situation 
where the zoning might later change. It is more reasonable, therefore, to conclude that the staff 
were using "currently" to refer to the time in which the rule would be applied, not the time that it 
was being adopted. Moreover, whatever significance the staff might have intended with the 
word "currently," that word was not included in the final version of the language, which means it 
did not carry the same significance with the LCDC commissioners. 

Third, the argument would create an absurdity in light of earlier rulings by LUBA and the 
Court of Appeals. Those review bodies reversed the County’s approval of the earlier Goal 3 
Exception for the precise reason that Goal 3 allowed the expansion without a Goal Exception if 
the County amended its Code. If the County were to now determine that the Goal 3 
implementing rules did not allow the expansion, a Goal 3 Exception would be necessary, but that 
Exception would be unavailable. The County already addressed that possibility as part of its 
Zone Change decision last year and concluded that LUBA and the Court of Appeals could not 
have intended such an outcome. The Planning Commission should not continue to entertain this 
argument that was already decided. The County also amended its Code prior to the Zone Change 
for the express purpose of allowing Riverbend to expand, and LUBA upheld that decision with a 
full understanding of that purpose. 
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3. 	The EFU Zone Development Standards Are Inapplicable to the Application 

YCZO 402.09 provides several different development standards in the EFU Zone. As 
explained in more detail in the Narrative submitted with Riverbend’s application, those 
development standards do not apply to landfills in general or to Riverbend’s specific proposal. 
Those standards set limits on things like dwelling density, changes to parcel sizes, building 
setbacks, parcel coverage on small lots, building height, and occupancy of recreational vehicles. 
Riverbend’s development proposal does not include any dwellings or other structures that would 
be subject to those standards. 

The Planning Commission received testimony asserting that the landfill is a "structure" 
and, therefore, that the landfill should be subject to the height restrictions in the EFU zone. That 
assertion is inconsistent with the Code and the County’s prior interpretations of the Code. 

YCZO 402.09(G)(2) provides that "the maximum building height for all other structures 
shall be 45 feet." The Code defines a "structure" as "[s]omething constructed or built and having 
a fixed base on, or fixed construction to the ground or another structure." The Code also defines 
"Height" as "[t]he vertical distance from the finished grade to the highest point of the structure." 
"Grade" means "[t]he average elevation of the finished ground elevation at the centers of all 
walls of a building. . . 

Fill is not a "structure" under the Code. The fill in a landfill is not "fixed" or "attached" 
to the ground. Rather, the fill rests on top of the ground. The only component between the fill 
and the original ground is the landfill liner system. The liner, however, is an environmental 
protection measure and does not provide any support to the fill. Without the liner, the fill could 
still be placed on the ground, unlike a building, which requires a foundation for structural 
support. The fill eventually becomes indistinguishable from the original ground, especially when 
the landfill reaches capacity and soil and vegetation replace waste as the final surface of the fill. 

The method for calculating height also demonstrates why fill is not subject to height 
limitations as a structure. For example, YCZO 402.09(G)(3) removes from height limitations 
"appurtenances" that are "usually required to be placed above the roof level . . . such as spires, 
belfries, cupolas, antennas, water tanks, ventilators, chimneys and wind generators. . . ." The 
implication of that Code section is that a height measurement involves structures typical of actual 
buildings, such as ones that contain a roof, and which are capable of holding appurtenances like 
spires and belfries. Fill in a sanitary landfill does not include a roof or hold any appurtenances 
potentially rising above that roof. Rather, fill is solely material integrated into the surrounding 
land. 

The Code’s definitions of "height" and "grade" further demonstrate that the calculation of 
height does not apply to fill in a sanitary landfill. "Height" involves measuring elevation from a 
finished grade to the top of a structure. In the case of a landfill, the finished grade would be the 
top of the fill. There is no other object, therefore, the top of which can be measured from the 
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height of that finished grade. "Grade" relates to the elevation of the finished ground at the center 
of all walls of a building. By using walls of a building as a reference for establishing the finished 
grade, the Code clearly contemplates height only in terms of an actual building rather than for all 
things capable of placement on the land. 

The County’s prior consideration of the development of Riverbend Landfill supports the 
above conclusions. As part of its approval of the Goal 3 Exception in 2009, the County 
interpreted the Code consistent with the above analysis. That is, the County specifically 
indicated that the landfill involves only fill and is not a "building" or "structure." Based on that 
interpretation, the County determined that Riverbend is not subject to the height limitation for 
buildings and structures, and the only height considerations were those imposed by the County to 
make the facility compatible with the surrounding area. Similarly, the County has on multiple 
occasions concluded that the original 1980 plan amendment and zone change for the landfill did 
not restrict the elevation of the landfill, even though the PWS zone had height limitations. 

4. 	Riverbend’s Development Proposal Satisfies the Criteria in ORS 215.296 

In addition to meeting the Site Design Review criteria, YCZO 402.02(V) requires that the 
expansion of a landfill in the EFU zone must satisfy the criteria set forth in ORS 2 15-296(l). 
Those criteria are referred to as the "Farm Impacts Standards." The Farm Impacts Standards 
require certain proposed uses, including landfills, to demonstrate: (1) that they will not force a 
significant change in accepted farm or forest practices on surrounding lands devoted to farm or 
forest uses; and (2) that they will not significantly increase the cost of accepted farm or forest 
practices on those surrounding lands. 2  

At the outset, it should be noted that the Farm Impacts Standards do not require a county 
to prevent all impacts on farming practices. Instead, the proposed use, as conditioned, cannot 
force a significant change in accepted farming practices or significantly increase the cost of those 
practices. Rural Thurston Inc. v. Lane County, 55 Or LUBA 382 (2007). It should also be noted 
that the County need only consider "accepted farm practices" and the Farm Impacts Standards do 
not require consideration of other uses of property such as domestic or commercial uses that are 
only farm-related. See, e.g., Wetherell v. Douglas County, 51 Or LUBA 699 (2006). Accepted 
farming practices are modes of operation, common to farms of a similar nature, and which are 
necessary for the operation of such farms to obtain a profit in money. Thus, where a potential 
farming practice is conducted as a hobby or other personal use, the Farm Impacts Standards do 
not apply. See, e.g., Comden v. Coos County, 56 Or LUBA 214, 219 (2008). 

LUBA has a well-developed methodology for how the County should determine 
compliance with the Farm Impacts Standards. See, e.g. Brown v. Union County, 32 Or LUBA 
168 (1996). Under that methodology, the County should first describe the farming practices 
existing on surrounding lands. The County should then determine whether the proposed use will 

2  For ease of reference, this letter will refer collectively to accepted farm and forest practices, and the cost of those 
practices, as "farming practices." 
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force a significant change in those practices. Finally, the County should determine whether the 
proposed use will significantly increase the cost of those practices. In order to complete the first 
step and to identify farming practices on surrounding lands, "it is entirely appropriate for the 
applicant and county to begin by visually surveying surrounding lands to identify the farm and 
forest uses to which those lands are devoted," and then identify the accepted farming practices 
associated with the observed uses. Dierking v. Clackamas County, 38 Or LUBA 106, 120-21 
(2000). 

Riverbend’s application included a Farm Impact Assessment ("FIA") that adheres to 
LUBA’s methodology for applying the Farm Impacts Standards. Although the Planning 
Commission received testimony criticizing the completeness of the initial FIA, those criticisms 
lack merit because the FIA took the reasonable approach of visually surveying surrounding lands 
to identify farm uses and farming practices. Indeed, the FIA went beyond that reasonable 
approach and surveyed more than the surrounding area - up to three miles out in some areas - 
and also included more than just visual surveys. As was anticipated, the Planning Commission 
received testimony during the open record period that identified farm uses and their associated 
practices within the FIA’s analysis area that were not in the initial FIA. Riverbend welcomed 
this information and incorporated those additional facts into an Updated Farm Impacts 
Assessment ("Updated FIA"). 

The primary conclusion that can be drawn from the Updated FIA is that the farm 
economy on lands within three miles of Riverbend Landfill has intensified over time. This 
conclusion is based on evidence such as: the fact that the amount of land devoted to farm uses 
has remained stable over time; the fact that new, capital-intensive uses such as filberts and 
vineyards continue to appear in the area; and the fact that the make-up of the farmland in this 
area appears to be very similar to the farmland in the rest of the County. If the landfill had 
caused significant impacts to farming practices over time, one would expect the opposite for 
these trends. 

The fact that the landfill expansion will not alter the level of operations at the site is 
critical to the County’s analysis of the Farm Impacts Standards. The volume of waste disposal is 
projected to remain constant at current levels through the useful life of the expansion. Riverbend 
has been and will continue to be developed through the progressive development of individual 
disposal cells. As one cell reaches capacity, an adjacent cell is opened and the first cell 
eventually closes. The result is that the "expansion" of a landfill is actually a shift in the same 
level of operations from one location to another. Based on these facts, the County already 
concluded as part of its Zone Change decision that the expansion of Riverbend Landfill satisfies 
the Farm Impacts Standards. In other words, the continued operation of Riverbend Landfill will 
not result in any incremental change and, therefore, no change to farming practices will be forced 
as a result of any landfill impacts. 

With respect to specific farming practices, the record contains substantial evidence 
supporting a conclusion that Riverbend’s proposed development will not force significant 
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changes in farming practices or the cost of those practices on surrounding lands devoted to farm 
uses. The list of accepted farming practices identified in the record is too exhaustive to restate 
here. However, the Planning Commission need only look to the alleged source of potential 
impacts identified in opposing testimony to conclude that testimony has not demonstrated 
significant changes to farming practices will be forced by the continued operation of the landfill. 

Litter 

Testimony in opposition to the landfill expansion identified litter as a potential impact. 
The actual litter impact that could result from Riverbend’s development proposal, however, is 
limited by several factors. Litter is generated where the working face of the landfill is located, 
which is moving closer to Highway 18 and away from some of the surrounding farms. Module 
10 will move some disposal operations closer to the farm due north of the existing landfill, but 
only for a short period of time, and that farm is separated from the landfill by a significant 
riparian area that would reduce the amount of litter capable of actually reaching that farm. 
Module ills predominantly surrounded by a buffer of properties Riverbend owns. Riverbend 
also manages litter by regularly conducting litter patrols around the entire site and along 
Highway 18. The amount of litter collected on those patrols reveals that the amount of litter 
actually escaping the site is relatively small. The record also demonstrates that the landfill is not 
the only source of litter that has the potential to reach farms. An analysis submitted with the 
Updated FIA demonstrates that Riverbend’s litter control measures are effective and other areas 
of the County contain amounts of litter that are not insignificant and that have no possible 
connection to the landfill. 

Based on the foregoing, the Planning Commission can conclude that litter from 
Riverbend’s continued operation will not force significant changes to farming practices. 

Water Quality 

The Planning Commission received some testimony asserting that an expanded landfill 
will impact farming practices by degrading the quality of groundwater and surface water. Those 
assertions have no merit. The quality of the water on Riverbend’s property is one of the most 
regulated and intensely monitored site conditions. DEQ’s permitting process imposes those 
regulations as part of its mandate to protect water quality, including groundwater and surface 
water. 

The majority of the opposing testimony regarding water quality does not address the 
actual impact to water quality that is, or that might be, related to landfill operations. Instead, that 
testimony focuses on individual data points, alludes to existing basin-wide water quality 
problems, or simply states a general disagreement with how DEQ regulates water quality. In 
contrast, the information Riverbend submitted to the record clearly demonstrates that the landfill 
does not adversely affect water quality. Because there are no adverse effects to water quality, 
there can be no resulting impacts to farming practices. 
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The starting point for understanding water quality protection is the fact that DEQ’s 
implementation of EPA’s RCRA Subtitle D regulations require landfills to have highly 
engineered liner systems that prevent leachate and other liquids from escaping into the 
environment. The effectiveness of the liner system at protecting groundwater is borne out by the 
results of groundwater monitoring on the site, which clearly show groundwater has not been 
impacted by leachate at the facility’s approved point of compliance. Opposing testimony 
submitted on behalf of WNOYC seeks to discount those conclusions by criticizing the design of 
the groundwater monitoring network. However, that network of monitoring wells was developed 
in conjunction with, and has been approved by DEQ as the agency that actually regulates 
groundwater quality. In response to Riverbend’ s most recent Annual Environmental Monitoring 
Report, DEQ indicated that Riverbend is in compliance with the monitoring plan and the solid 
waste landfill permit. 

The opposing testimony describing potential impacts to surface water quality is similarly 
misguided. That testimony ignores the critical fact that the landfill is one of the only uses in the 
rural area that must adhere to surface water regulations as a point-source. Other sources of 
contaminants in the rural area are not regulated in that manner and, as a result, water quality in 
the South Yamhili River watershed is diminished from those activities. This fact is most evident 
from the figure Riverbend submitted showing the various pollutants which cause the river to be 
water-quality limited. That figure clearly shows no incremental impact to the quality of the 
water as it passes by the landfill. Indeed, the river water quality does not change as a result of 
pollutants like E. coli until it joins with the North Yamhill River, where that pollutant is already 
prevalent. Based on this figure alone, the Planning Commission can determine that the landfill 
has not had an incremental impact on surface water quality, contrary to the implied assertions in 
the opposing testimony. 

Based on the foregoing, the Planning Commission can conclude that Riverbend’s 
continued operation will not force significant changes to farming practices as a result of impacts 
to water quality. 

Nuisance Birds 

Riverbend acknowledges that the landfill attracts some nuisance birds. The Planning 
Commission received testimony asserting these nuisance birds have forced significant changes to 
farm practices. Much of that testimony is exaggerated and contradicted by other evidence in the 
record. Based on the evidence in the record as a whole, impacts from nuisance birds attracted to 
the landfill do not rise to the level of significance. 

First, the landfill is not the only bird attractant in the surrounding area. Other crops, such 
as food crops, grapes, filberts, and grain, also attract large populations of nuisance birds. In 
addition, there is a documented increase in nuisance birds throughout the entire Willamette 
Valley because of increased urbanization. Opposing testimony seeks to minimize these other 
factors by asserting that the number of birds in the area has increased as the size of the landfill 
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has increased. This assertion ignores the operational realities of the landfill. The working face 
of the landfill potentially attracts birds. For a constant amount of waste disposal, the working 
face of the landfill does not increase as the size of the landfill increases. In fact, Riverbend has 
made operational changes to actually reduce the size of the working face. Waste disposal 
volumes have also decreased over the last several years and are projected to remain constant over 
the useful life of the landfill. Additionally, Riverbend employs a number of techniques to 
discourage bird populations at the site, including the use of predatory birds, daily covering of 
waste as required by their DEQ Solid Waste Permit, and controlling the size of the working face 
so birds and other vectors do not have an area to settle and populate. If the total number of birds 
in the area has increased, that increase is unrelated to the size of the landfill. 

Second, Riverbend actively manages nuisance bird populations to reduce their overall 
numbers. The effectiveness of those activities is documented by a letter submitted by Riverbend 
from the company that manages the falconry program at the landfill. Riverbend is committed to 
continuing that program to ensure a reduction in the number of birds attracted to the landfill. 

Third, the presence of nuisance birds is overstated by the opposing testimony. As part of 
its DEQ permit, Riverbend must control nuisance birds. As a result, DEQ also monitors the 
presence of nuisance birds during its regular inspections of the landfill. As documented in the 
DEQ inspection reports included in the record, DEQ notes that the presence of nuisance birds is 
seasonal and is not a constant phenomenon. The Updated FIA also included information 
provided by a nearby farmer who operates a filbert orchard adjacent to the landfill, another 
orchard approximately one mile from the landfill, and a third orchard approximately two miles 
from the landfill. That farmer indicates that he has not observed any greater impacts from birds 
at his orchard that is adjacent to the landfill. Considering the three orchards, the farmer’s 
experience is that impacts from birds are irrelevant to a farm’s proximity to the landfill. The 
presence of nuisance birds at the orchard near the landfill is consistent with bird populations at 
the other orchards, and does not require the farmer to alter farming practices as a result. 

Based on the foregoing, the Planning Commission can conclude that Riverbend’s 
continued operation will not force significant changes to farming practices as a result of impacts 
from nuisance birds. 

R(wJpnt,c 

The Planning Commission received testimony asserting the landfill has caused a 
significant increase in the presence of rodents on adjacent farms, thereby forcing significant 
changes to farming practices on those lands. Other evidence in the record demonstrates that 
testimony is not accurate and that rodents from the landfill cannot have forced significant 
changes to farming practices on those lands. 

Similar to birds, Riverbend must control rodents as a condition of in its DEQ permit. 
DEQ in turn monitors the presence of rodents during its regular inspections of the landfill. As 
documented in the DEQ inspection reports included in the record, DEQ did not discover rodent 
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issues during any of its inspections over the prior year. That lack of rodents is further confirmed 
by trapping studies conducted by Riverbend since 2011, the information provided by the filbert 
orchard owner adjacent to the landfill, and the operator of the RV Park that is also adjacent to the 
landfill and who reports no rodent issues at that location. With respect to the RV Park, testimony 
submitted by other opponents extolled the idyllic pastoral setting adjacent to the landfill, which 
undermines other opponents’ characterization of the opposite side of the landfill as rat-infested. 

Based on the foregoing, the Planning Commission can conclude that Riverbend’s 
continued operation will not force significant changes to farming practices as a result of impacts 
from rodents. 

Impacts to Wineries 

The Planning Commission received testimony asserting that the landfill will have 
negative impacts on wineries in the area. The Planning Commission should disregard that 
testimony for several reasons. A winery is not a farm practice. Although directly tied to 
agriculture because of the obvious connection to vineyards, wineries are commercial uses. In 
fact, wineries are among the "non-farm uses" listed in ORS 215.283 and would not even he 
allowed to operate in the EFU zone but for their being listed in that statute. Even more telling, 
although wineries are listed in subsection (1) of that statute, which should mean they do not have 
to satisfy the Farm Impacts Standards, those standards are imposed on wineries anyway by 
operation of ORS 215.452(l 1). That statute requires counties to apply certain standards to 
wineries "for the sole purpose of limiting demonstrated conflicts with accepted farming or forest 
practices on adjacent lands." Pursuant to ORS 2 15,456, wineries may also be permitted as a 
commercial use in conjunction with agriculture under ORS 215.283(2)(a), in which case the 
Farm Impacts Standards apply. It makes no sense to refer to a use as a "farm practice" when that 
use itself is permissible only where it must avoid significant impacts to farm practices. 

Even if the Planning Commission were to determine a winery is a farm practice - which 
it should not - the evidence in the record does not support a conclusion that impacts to wineries 
will actually result from Riverbend’s development proposal. A representative from the 
Willamette Valley Wineries Association testified that there are 20 vineyards or wineries within a 
three mile radius of Riverbend Landfill. The actual number is five vineyards, three of which 
have wineries. Additionally, those wineries fall within the outer half of that three mile radius. 
Among those wineries, only one - Youngberg Hill - has a direct view of the landfill. That 
winery is also approximately 2.5 miles from the landfill. Contrary to the testimony provided to 
the Planning Commission, and as documented in Riverbend’s rebuttal evidence, that winery 
receives stellar reviews from its customers who rave about the views from the winery, and since 
2011 the winery has annually received an award as a best destination for weddings. 

Miscellaneous Impacts 

The Planning Commission received testimony asserting that Riverbend’s development 
proposal will impact an adjacent farmer’s ability to hire a farm manager. This assertion is based 
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on the express premise that hiring farm labor is a farm practice, but there is no legal basis for that 
conclusion. As described earlier in this letter, an "accepted farming practice" is a "mode of 
operation." In contrast, a farm manager might be the operator that conducts a mode of operation, 
but is not the mode of operation itself. 

Even if the Planning Commission determines that hiring a farm manager is a farm 
practice, the alleged impact to the adjacent farmer’s ability to hire a farm worker is seriously 
undermined by other evidence in the record. First, that farmer claims that he has difficulty hiring 
a farm manager because the farm house is uninhabitable as a result of the rats coming from the 
landfill. As addressed in more detail above, the opposing testimony regarding rats at the landfill 
is grossly overstated. Second, that farmer’s own testimony is inconsistent because he also 
acknowledges that he currently has a farm manager who lives in the farm house. Finally, the 
record contains multiple letters urging the County to recognize the importance of the RV Park 
adjacent to the landfill. The RV Park has multiple long-term residents who live just as close to 
the landfill as the farm manager would and apparently desire to continue doing so. 

The Planning Commission received testimony asserting that Riverbend’s development 
proposal will impact a nearby pheasantry because of noise impacts. The Farm Impacts Standards 
do not require the Planning Commission to consider that pheasantry because it is apparently part 
of a hobby and not conducted for profit. The Oregon Department of Fish and Wildlife maintains 
a registry of authorized game bird operations and no registered pheasantry operations exist in the 
area around Riverbend Landfill. 

To summarize the Farm Impacts Standards, Riverbend’s development proposal will not 
change the level of activities on the site and, instead, will shift those activities to the west as 
portions of the existing landfill reach final capacity and begin going into final closure. 
Riverbend recognizes that some local farmers are opposed to the continuance of those operations 
and Riverbend has tried to work with the entire community to limit the scale of the facility. 
However, that opposition does not change the fact that the landfill has been in the same location, 
and operating at the same scale, for more than twenty years. The landfill is integrated into the 
landscape, literally and figuratively, and its continued operation will not result in any 
incremental impacts to the surrounding area. Based on those facts, and the record as a whole, the 
Planning Commission can conclude that the Farm Impacts Standards are satisfied. 

III. 	Floodplain Development Permit 

As part of its development proposal, Riverbend will initiate some development within the 
100-year floodplain. In order to do so, Riverbend must obtain a Floodplain Development Permit 
(FDP) and has submitted an application for that purpose. Development in the floodplain is not 
prohibited. Rather, such development must satisfy the criteria in YCZO Section 901. 

In support of the FDP application, Riverbend retained the services of a registered 
professional engineering firm (Waterways Consultants, Inc.) to complete a hydraulic analysis of 
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the proposed project using methods prescribed by the Federal Emergency Management Agency 
(FEMA). The analysis utilizes current FEMA floodplain mapping, which was updated via a 
Letter of Map Revision issued by FEMA in December 2012. The analysis of the effects of the 
proposed project indicates no rise of the base flood elevation, which means Riverbend’s 
development proposal is well within the regulatory limits for floodplain development in the 
Code. The relevant approval standards for obtaining an FDP are addressed below. 

Pursuant to YCZO 901.05, the applicant must provide specific information with an FDP 
application. The only information in that section relevant to Riverbend’s proposal is "Specific 
data regarding the extent to which any watercourse will be altered or relocated as a result of the 
proposed development." As described in the narrative accompanying the FDP application, 
earthwork associated with the project will result in a net removal of soils from the floodplain and 
will not cause a rise in the base flood elevation. 

Pursuant to YCZO 901.06, an applicant must demonstrate that the proposed development 
conforms with the regulations of the underlying zoning district, meets all conditions for 
development within a floodway, does not increase the base flood elevation by more than one 
foot, will obtain all federal, state or local permits, and is consistent with policies j. and k. of the 
County’s Comprehensive Plan. 

The record demonstrates that the criteria in YCZO 901.06 are satisfied. As explained in 
more detail in the SDR portion of this letter, Riverbend’ s development proposal is consistent 
with the underlying EFU zone. The proposal does not include any development within a 
floodway, nor does it cause more than a one-foot rise in the base flood elevation at any single 
point. 

Riverbend will have to obtain multiple permits from federal and state agencies as part of 
its overall expansion plan, including permits relating to the portions of the development within 
the floodplain. Riverbend will not initiate those permitting processes, however, until later in the 
year. Riverbend is therefore agreeable to accepting a condition of approval for the FDP that 
requires Riverbend to obtain all applicable federal, state and local permits. 

With regard to Policy j of the County’s comprehensive plan, Riverbend’ s proposed 
development will require some temporary impacts to existing riparian vegetation. However, 
those impacts result in part from the portion of the proposal that will restore, enhance, and 
increase the size of the riparian zone and its vegetation. Much of the current riparian corridor is 
composed of non-native Himalayan blackberry, which will be removed and replaced with native 
species. With regard to Policy k, the project has been designed to utilize only non-structural, 
natural materials to minimize adverse impacts from erosion and flooding. In particular, the 
grading plan is designed to greatly attenuate flood velocities such that only planting with grasses 
and staking with shrubs will be needed to stabilize soils. 
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YCZO 901.07 establishes approval standards for specific types of development within the 
floodplain. The only standard in that section applicable to Riverbend’s development proposal is 
subsection (F) relating to fills and levees. Specifically, that subsection prohibits fill within the 
floodway, requires the use of natural materials, requires the fill to be for a beneficial purpose, 
and requires the fill to be protected against erosion. That provision also requires a demonstration 
that the fill will not cause additional floodwaters on adjacent land. 

Riverbend’s proposed development will use fill that includes only those natural materials 
allowed by the Code, and that fill will have the beneficial purposes of allowing the enhancement 
and expansion of Riverbend Landfill. The County has on multiple occasions determined that the 
continued operation of the landfill is important and beneficial to the citizenry of the County. All 
fill will be protected from erosion by vegetation, rip-rap, or similar erosion control measures per 
standard engineering practices. Finally, the engineer’s hydraulic analysis included with the 
application demonstrates that the proposed fill will not cause additional floodwater on adjacent 
lands. 

The Planning Commission received testimony questioning whether the existing perimeter 
berms are sufficient to withstand erosion. This testimony is misplaced, however, because it 
relates to development that already exists and which is not being reviewed by the Planning 
Commission. Even so’, the record demonstrates that the existing perimeter berms are effective at 
withstanding erosion. Those berms have been in place for decades and continue to effectively 
separate the landfill from floodwaters. The DEQ permitting process requires routine inspections 
and maintenance of all landfill infrastructure, including the perimeter berms. Any erosion 
occurring on berms would therefore be required to be repaired and the soil surface stabilized. 

YCZO 901.09 addresses any proposed alteration of a watercourse. Within that provision, 
only subsection (C) applies to Riverbend’s development proposal. The proposed project will 
alter the un-named stream watercourse in the stream reach south of Module 11 as a consequence 
of channel restoration and enhancement. The project will result in either no-rise or a slight 
reduction in the base flood elevation. Pursuant to YCZO 901.09(C), Riverbend will assist the 
County in notification of the State Department of Land Conservation and Development and all 
other applicable local, state, and federal agencies, including the Federal Insurance 
Administration. As with YCZO 901.06, Riverbend will not initiate federal and state permitting 
processes until later in the year. Riverbend is therefore agreeable to accepting a condition of 
approval for the FDP that requires Riverbend to obtain all applicable federal, state and local 
permits in order to satisfy this criterion. 

Based on the foregoing, and with the conditions proposed, substantial evidence in the 
record exists for the Planning Commission to approve a Floodplain Development Permit for 
Riverbend’s Development proposal. The Planning Commission received some testimony 
asserting that the County should look at impacts to the 500-year or 1,000-year floodplain, as well 
as the unsubstantiated possibility of river channel migration into the landfill perimeter. That 
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testimony, however, ignores the actual requirements of the FDP portions of the Code and should 
be disregarded. 

III. 	Conclusion 

The Riverbend site is a unique site in Yamhill County and has likely undergone more 
review than any other site during its forty-year history. The landfill serves an important role in 
the County’s solid waste management system. The County’s multiple decisions concluding a 
need for the continued operation of the landfill provide testament to that importance. 

Riverbend’ s proposal to expand and enhance the landfill is starkly different than the 
original proposal presented to the County in 2008. Based on feedback from the community and 
the County’s leadership, the expanded landfill will be much smaller in area, will not increase in 
total height, and will operate within the natural boundaries that exist on the site. While the 
proposal meets Riverbend’s technical needs, it has also been shaped by the community input that 
has been provided over the years. 

The Planning Commission once again has before it a large, complex record. Riverbend 
appreciates the time and effort that will be required by staff and the individual commissioners to 
wade through all of that evidence, first to identify the evidence that is relevant, and then to weigh 
the relevant evidence. Taking into account the record as a whole, and focusing on the relevant 
evidence, the record contains substantial evidence on which the Planning Commission can 
approve Riverbend’s two applications and implement the County’s goal of ensuring the 
continued operation of a local disposal option for its citizens. 

Very truly yours, 

~A 
Tommy A. Brooks 


