Wendie L. Kellington
P.O. Box 159
Lake Oswego Or
97034

Phone (503) 636-0069
Mobile (503) 804-0535
Facsimile (503) 636-0102
Email: wk@klgpc.com

May 14, 2020
Via Electronic Mail
Yamhill County Board of Commissioners
c/o Yamhill County Planning Department
525 NE 4th Street
McMinnville, OR 97218
RE:

Remand of Board Order 19-94 relating to the Yamhelas Westsider Trail
Local Planning Docket No. G-01-18

Dear Members of the Board:
Please include this letter and its attachments in the record of the above referenced matter.
We represent clients strongly opposed to the so-called “Yamhelas Westsider Trail” (YWT)
proposal pending before you. Please include this letter and its attachments in the record of the
above matter.
This firm represents Jim and Julie Van Dyke, Ben Van Dyke, Mark and Velma Van
Dyke, John and Lynne Wiser, John Van Dyke, Scott Bernards, Richard and Christy Cloepfil,
Tom Hammer, Chris Mattson, Kelsey Freese, Mark Gaibler, Eric Kuehne, Harold and Jolene
Kuehne, B.J. Matthews, Gordon Dromgoole, Greg and Celine McCarthy, Maryalice and Tim
Pfeiffer, Bryan Schmidt, Rudis Lac, LLC, Lee Schrepel, Allen Sitton, Brook Sitton, Lester
Sitton, Darren Sutherland, Kris Weinbender, Lynne Wiser, Brian and Roxanne Coussens, Casey
Van Dyke, Cory Van Dyke, Fruithill, Inc., and Ben VanDyke Farms, Inc. In this letter, we refer
to these Yamhill County citizens as the “Farmers” for convenience. The Farmers have been
petitioners in four Land Use Board of Appeals (LUBA) cases concerning the county’s effort to
convert 12.48 miles of an old abandoned rail right-of-way to a public recreational trail.
Request for Extension of Time
The Farmers hereby (again) request that you extend the date for the hearing on the above
referenced remand matter to a hearing date (or at least the right to comment) to May 27, 2020
and preferably later. The public has not had adequate time to respond to the county’s
voluminous evidence and argument, submitted after hours on April 29, 2020. While essentially
12-days may be adequate in normal times, it is completely unreasonable during a global
pandemic where it is next to impossible to reach people in any timely way – where almost no one
is at their office or otherwise readily available; rather they are under a governor’s “stay at home
order.” Moreover, the organized opponents’ attorney of more than 2 years, Wendie Kellington,

is unable to attend a hearing on May 14, 2020 due to teaching a national CLE. She is available
on May 27, 2020, as you well know.
No one else can represent the organized opposition with the knowledge and experience in
this matter equivalent to the undersigned. This is especially unfair because the county has also
unfairly and arbitrarily limited the entire suite of opponents to speak on May 14, 2020, through
one and only one representative, on May 14, 2020. That unreasonably forecloses the
participation of not only the Farmers, but also the attorney for the Oregon Farm Bureau, the
Yamhill County Farm Bureau, and other opponents who are not a part of the organized Farmer
opposition.
Extension of Time Must be Granted to Enable Farmers to Respond to new Evidence
Submitted by the County Applicant on May 13, 2020
The county submitted 12-pages of new evidence and new argument late in the afternoon
of May 13, 2020, the day before the May 14 hearing and open record period closed, leaving
grossly inadequate time for the Farmers’ to review and respond before the May 14 hearing
deadline. Because the applicant submitted new evidence with this submission, the Farmers
assert their right under ORS 197.763(6)(c); 197.763(7) and Fasano v. Washington County, 264
Or 574, 581 (1973), to an extension of time of at least 7 days from May 14, 2020 in which to
submit rebuttal to those new facts and arguments. See Caine v. Tillamook County, 25 Or LUBA
209, 213 (1993) (where new evidence is provided after the close of the evidentiary hearing on
remand, it is error either under ORS 197.763 or Fasano not to allow other parties to rebut it).
The county’s own code requires a “hearing” conducted pursuant to ORS 197.763
procedures. The county has decided to respond to LUBA’s remand by admitting additional
testimony and evidence. This means that per YCZO 1403.04 “the presentation of such testimony
and evidence shall be governed by the procedures applicable to the presentation of such matters
at the initial hearing.” YCZO 1402.04 provides that “the initial evidentiary hearing shall be a de
novo hearing and shall be conducted in accordance with the requirements of ORS 197.763.”
ORS 197.763(6)(c) requires “If the hearings authority leaves the record open for
additional written evidence, arguments or testimony, the record shall be left open for at least
seven days. Any participant may file a written request with the local government for an
opportunity to respond to new evidence submitted during the period the record was left open. If
such a request is filed, the hearings authority shall reopen the record ***.”
Accordingly, as a matter of law, the county is required to at least leave the record open
for at least 7 days.
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Farmers have Sought Reasonable Extensions and their Requests have been Unreasonably
Refused for Improper Reasons
The Farmers have made significant efforts to obtain a reasonable extension of time to
respond to the county’s voluminous late submissions. In response, the county has engaged in
extraordinary efforts to obfuscate those requests 1 and foreclose any possibility of any extension
being approved. The only explanation is the county’s singular focus on approving the trail at
whatever cost, to include affirmative efforts to harm the public’s ability to participate. The
county has had and still has plenty of time to accommodate the Farmers’ abundantly reasonable
requests. It simply and wrongfully chooses not to do so.
Misrepresentation of Farmers April 30, 2020 (am) Request for Extension
After hours on April 29, 2020, the night before the “hearing” for the first time, the
“applicant” presented the county’s response to the remand. 2 On April 30, 2020, the undersigned
wrote to the county explaining that the applicant had submitted voluminous after-hours material
that requires a reasonable chance for the public to respond. We explained that a few hours is
inadequate and that the required time for response should be toward the end of June, given the
global pandemic makes it unreasonably difficult to reach people:

Because we are forbidden by your county attorney to provide information directly to you,
sometimes you get the Farmers information and a lot of the time, you do not. It is certain,
however, that you did not receive the undersigned’s letter from which we quote above. We
attach it again here as Exhibit 1.

A prime example is that the undersigned directly communicated with the county Board chair seeking an extension,
county counsel foreclosed any further dialogue with the Board chair (or any other member of the governing body),
and then the Board chair refused to give a modest extension claiming he had not heard from the undersigned. See
attached transcript.
2
This is actually the county’s second response. The county’s first response was its decision on January 16, 2020, to
simply authorize the construction of the trail. That response is on appeal to LUBA. That means the county has no
right to respond again in this proceeding. Standard Insurance Co. v. Washington County, 17 Or LUBA 647, 660,
rev’d on other grounds 97 Or App 687, 776 P2d 1315 (1989); and see Willamette Oaks LLC v. City of Eugene 64 Or
LUBA 24 (2011), aff’d 248 Or App 212 (2012) (noting the issue of whether a local government had authority to act
in similar circumstances, but observing that no party raised the issue and so LUBA did not decide it).
1
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Regardless, at the April 30, 2020 “hearing”, county staff inaccurately told you that the
Farmers requested merely a 20-day extension, that the applicant wanted the matter resolved
immediately. Instead of reporting the Farmers reasons, planning staff simply recommended an
arbitrary intermediate extension to May 14, 2020. No rationale or reason was given other than
the caprice of splitting what the planning staff erroneously reported to be the “difference.” 3
During the April 30, 2020 “hearing”, the undersigned emailed your county attorney that the
undersigned cannot participate on May 14, 2020. This email is attached to this letter as Exhibit
2. He advised you of this, although certainly never suggested that you should make any
accommodation.
However, in response, not only did you set the “hearing” for May 14, 2020, you
demanded that all of the opponents to the application select one representative and no other to
appear to represent all of their interests. That is impossible and is especially in bad faith since
the one representative of the majority of this population was known to you to be unavailable.
Regardless, the county is well-aware that no one person can represent all of the diverse interests
that oppose the trail to include the Farmers, unaffiliated citizens, the Oregon Farm Bureau, the
Yamhill County Farm bureau and others.
Refusal to Consider Farmers’ April 16, 2020 Request for a Set Over Until Reasonable
Period After the Applicant Disclosed his Response to the Remand
On April 16, 2020, the attorney for the Farmers wrote a letter to the Board of
Commissioners requesting that they reconsider the April 30 hearing date, because the applicanthad not provide any hint of how the county planned to the remand making the April 30, 2020
hearing a sham. Moreover, the applicant’s request for remand timing during the state of
emergency served to disadvantage the Farmers’ and other public participation, pointing out that
even if the county attorney could bind the Board, that the county did not need to act on his
request until July 25, 2020.
That request was refused.
Refusal to Consider Farmers April 30, 2020 (pm) Request for a set over to at Least May 21,
2020
After you made the remarkable and punitive decision above, the undersigned sent you
another letter (attached as Exhibit 3 to be sure it is in the record) that explains:
“Please set over the hearing on the above matter to at least May 21, 2020 and
preferably later. This is essential for the process to be a fair one as I explain below.
The requested modest adjustment enables the applicant to submit his final written
argument on or before May 27, 2020 and for you to have a chance to review
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The “difference,” had it been accurately reported to you, would have been June 4, 2020.
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everything and decide a week or two later. It changes little for the county but makes
all the difference to the Farmers and to the fairness of the process.

“*****
“There are three good reasons why you should grant this modest request. First, the
45 farmers whom I have represented in this matter for more than 2 years have
invested greatly in me. There is no one else with the breadth of experience and
understanding of the record to adequately represent their interests and I cannot
attend a hearing on May 14, 2020. I do not believe you understood this today.
Second, you have no time pressure to have a hearing on May 14, 2020. Under the
existing situation you have no obligation to make a decision until July 27, 2020. No
one is hurt under this requested adjustment. But there is great harm if this modest
request is not granted.
Third, Mr. Friday did not accurately report the Farmers’ set over request. The
Farmers filed papers explaining that the applicants’ volumes of materials submitted
at the last minute after hours last night, required an extension until the end of June
to enable the Farmers to respond. If “splitting the difference” is the goal, then the
hearing would occur in the first week of June. There is simply no way that I can
hire a traffic engineer, provide him with information, have him review the
applicant’s DEA traffic and parking report submitted last night, expect him
to gather agency information from ODOT when almost no one is at their ODOT
offices (ODOT is responsible for Hwy 47 and 140), write a report, digest it, as well
as review the 69 pages of findings submitted last night by the applicant, review
them, write a response, have my clients respond with evidence to the many
assertions contained in the 69 pages of applicant findings, plus all of the other
evidence that was submitted yesterday, all by end of day May 13, 2020.
An added problem is that it is almost the end of the day and all of the applicant’s
material is still not posted to the county website and there is no way to go to the
county to obtain it.”
No response.
Refusal to Consider Request for Reconsideration Attempted to be Provided to Board of
Commissioners for May 7, 2020 Meeting
On May 5, 2020, the undersigned requested (through county participants who did not
want you to see it) that you reconsider your decision to set the “hearing” on May 14, 2020. That
letter is attached as Exhibit 4. It made the following request:
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“This requests that you make a motion to reconsider your motion from April 30,
2020 to have the hearing on the above matter on May 14, 2020 and then to set the
hearing over to at least May 21, 2020 and preferably later. Your authority to do
so is clearly specified in your code:

“The Farmers have selected me as their representative to speak. I have represented
them for more than 2 years in this matter. I cannot attend a hearing on May 14,
2020 because I am giving presentations for the American Bar Association on that
day. Moreover, the applicant submitted voluminous materials after hours the
evening of April 29, 2020, including a traffic study and we have only today been
able to hire a traffic engineer to review it. A week is inadequate time for a
comprehensive review of and report responding to, the applicant’s 29-page traffic
report. Further, the applicant submitted 69 pages of new findings the evening of
April 29, 2020. These must be reviewed and require both evidentiary and legal
analysis and response. Providing that by end of day on May 13, 2020 to provide
on May 14, 2020 is inadequate time and prejudices the Farmers rights to a full and
fair chance to present their case. The county is not hurt at all by the requested
delay, but the Farmers are hurt by a refusal. We are aware of no reason to refuse
our request other than spite and we ask that you please make the requested
motion.”
You did not receive such letter. The reasons why you did not receive this letter can only
be one of three things: (1) staff did not provide it to you, (2) you avoided reading it because of
county counsel’s disingenuous and self-serving demands about no “ex parte” contacts with the
opponents, or (3) you simply chose not to do so.
Whatever the reason, the issue was fairly raised for your consideration during the May 7,
2020 Public Comment segment. In fact, during the “Public Comment” segment of the May 7,
2020 “Formal Session” responding to the requests of two citizens who also requested more time
to prepare, the Board claimed not understanding (1) that it had the authority to reset the hearing
date, or (2) the reasons to do so.
Accordingly, during the “Public Comment” part of the meeting where the extension issue
raised by two other people was discussed, the undersigned asked the county attorney to provide
you a copy of my May 5, 2020 letter on that topic. He refused. The undersigned asked him to
summarize its contents. He refused. The email chain on that is also attached as Exhibit 5. The
only reason for his refusal is that he did not wish for you to consider the contents of that letter.

6

Commissioner Olson Refused to Consider an Extension in Whole or Part Stating his Worry
that an Extension might Improve the Farmers Position Regarding a Stay LUBA issued of
the County’s Decision
Commissioner Olson opined during the Public Comment segment of the May 7, 2020
meeting:
“personally, I think that’s one of the reasons they want to delay it is because it does
put it after the public hearings are held for on the stay of the construction of the
bridge. So, I think, you know, I personally don’t think on the 20th, [or] on the 14th,
we would hear anything different than we’ve heard for 3 years.”
In the first place, LUBA has already made the stay permanent through the pendency of
the appeal; there was and is nothing further to happen on LUBA’s decision staying the county’s
illegal construction approval. Second, it is clear that Commissioner Olson has no interest in
hearing from the Farmers.
Finally, and importantly he commentary betrays that the “applicant” county attorney,
who is also the county attorney defending the county’s illegal decision that LUBA stayed, is
calling the shots – to include instructing the Board not to provide the Farmer opponents an
adequate opportunity to respond to his late breaking submittals. It is not credible that
Commissioner Olson independently voiced that position.
County is required to Allow the Farmers an Opportunity to Rebut the County Applicant’s
Plan to Identify and Write Findings of Compliance with Plan Policies later on
At various points in the applicant’s draft “findings”, he asserts that he plans to identify
and provide findings regarding applicable plan policies and compliance with them later, when
there is no chance for the Farmers or any other member of the public to respond. That is
unlawful. The Farmers are entitled to know what plan policies the county believes apply and
then to be able to address them as well. This is part of the infected bogus process the county has
employed in this remand.
The farmers are entitled to have the decision maker review the plan policies that the
applicant thinks apply and determine the proposal’s compliance or lack thereof, before deciding
to approve the proposal. The applicant plans a process that turns the required review process on
its head – viz get the county to approve and then direct the county applicant to go back and write
findings figuring out how the approved development complies with unidentified plan policies no
one has seen (including the decisionmaker).
Here, no one in the county, not staff and not the applicant has bothered to respond to
LUBA’s remand which requires that all applicable plan policies be identified and compliance
with them demonstrated. But doing so is among the various jobs that LUBA told the county it
had to do. It is not lawful for the county to merely presume the proposal’s compliance with any
possibly applicable plan standards, and allow the applicant to identify what those might be and
write findings of compliance with them, at a point in the process where the public has no right to
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respond. You must require the applicant to identify plan standards that apply, address them and
allow parties to do the same. Failing to do so is a basic violation of the Farmers rights to prepare
and present their case. The proposal fails to comply with the plan policies and probably others
that we identify later in this letter. The applicant fails to show otherwise. Rather, he just gives
the county an exemption to the acknowledged code requirements. This is unlawful.
The County Board of Commissioners has Failed to Adequately Disclose Ex Parte Contacts
to Enable Response to them
At the April 30, 2020 “hearing”, the Commissioner Kulla stated that he had ex parte
contacts on the matter but failed to elaborate. His disclosure was inadequate to enable any
response. Yet, the Farmers are entitled to response. Commissioner Kulla must properly disclose
the substance of his ex parte contacts and with whom they occurred and provide the Farmers an
opportunity to respond.
County Allows Telephonic Participation in Meetings and Hearings When it wants to Hear
from the Speaker (Using COVID-19 as a Pretext to Discriminate Against the Farmers,
whom the County does not Want to Hear From)
The county is using the COVID-19 crisis as pretext to achieve illegitimate ends like
shutting down public commentary it does not wish to hear, making it impossible for the Farmers
to meaningfully participate in a critically important land use matter and discriminating against
the people it dislikes, the Farmers.
County staff including the applicant have unrestricted access to the county governing
body decision maker. Others also have access via telephonic means and probably in person
means as well, because the county wants to hear from them.
Thus, during the Board of Commissioners meeting on April 30, 2020, in response to an
item on the Board’s agenda immediately before the April 30, 2020 “hearing” on this matter was
scheduled, someone that the county wanted to hear from was on the telephone giving a
presentation and interacting with the county. The agenda is attached as Exhibit 6.
Similarly, immediately before the “Public Comment” segment of the Board of
Commissioners’ meeting on May 7, 2020, someone that the county wanted to hear from was on
the telephone giving a presentation and interacting with the county. Yet, telephonic “hearing”
and telephonic “Public Comments” are forbidden by the county. Moreover, during the public
comment period on May 7, 2020, the undersigned emailed the county attorney asking him to let
you, the Board, be apprised of the undersigned’s request for reconsideration. Even though it was
the public comment period of the meeting and even though it was clear that the Board was
misinformed, he received that email and yet, for no other apparent reason – other that he
disagreed with the message and preferred you not hear it – he refused to convey the
undersigned’s communication to the Board, during the public comment segment, where it had
been submitted for consideration on May 7, 2020, two days before.
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The county scheduled the hearing during the ongoing COVID-19 global
pandemic when county offices are closed to the public and the hearing was
unnecessary
Furthering the theme of using the pandemic as pretext for improper actions, the county
chose to respond to LUBA’s remand decision during a global pandemic. LUBA’s decision in
Van Dyke II was issued on October 11, 2019. The applicant waited nearly 6 months to “initiate”
the remand by letter on March 27, 2020, in the middle of the State of Emergency related to the
COVID-19 pandemic, and more than one week after the county closed its offices to the public
and 4 days after Governor Kate Brown issued the “Stay Home, Save Lives” order which closed
government offices, making key personnel in agencies important to this remand like the Oregon
Department of Agriculture (ODA) and the Department of Land Conservation and Development
(DLCD) generally unavailable to provide the Farmers with information they need to inform the
remand.
The county scheduled the “hearing” for April 30, 2020 against the Farmers’ reasonable
request for a postponement to a time they could fully and fairly participate and when holding a
hearing was wholly unnecessary. Under the circumstances, the county is not obligated to make a
decision until July 25, 2020 (and that is if its attorney could bind it to initiate remand at all) but
proceeded with the April 30 hearing anyway.
Improper Notice
As we understand it, the current proposal is to convert an initial 2.82-mile segment of the
abandoned rail right of way to the trail if such can be done in response to LUBA’s remand,
which pervasively told the county the trail was inconsistent with just about every standard that
applies. Given the pervasiveness of LUBA’s remand, the April 9, 2020 public notice of the
April 30, 2020 “hearing” on the matter provides inadequate information for participants to
understand the issues the county will address. Which in turn means, the April 30, 2020 hearing
was never intended to inform.
Moreover, there is a large disconnect between the county’s notice of the April 30, 2020
hearing, and the applicant’s April 29, 2020 (submitted after hours in the evening) 69-pages of
proposed findings. The notice of the April 30, 2020 “hearing” asserts that the proposal is to
respond to LUBA’s remand concerning approval of a conditional use permit and providing no
hint about what that means. Recall, for example that LUBA told the county to identify the
comprehensive plan provisions that apply. The notice does not do that. Neither does the staff
report for the April 30, 2020 hearing.
Compounding the issues is that the applicant’s findings assume the proposal is a plan or
zone amendment but provide no explanation of what the proposed decision amends. The county
notice is wholly inadequate to provide the public with any meaningful explanation of the remand
proposal and that together with the opaque, argumentative and disjointed county findings, have
made it unreasonably difficult to know what issues the county views as in play in the remand
proceedings and so how to respond. This is one of many problems and inadequacies that make
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meaningful public participation impossible and doom the county approval certain to follow to
reversal in the next round of LUBA appeals.
County Required to Provide a Hearing and has Failed to do so
The county’s own code requires a “hearing” conducted pursuant to ORS 197.763
procedures. The county has decided to respond to LUBA’s remand by admitting additional
testimony and evidence. This means that per YCZO 1403.04 “the presentation of such testimony
and evidence shall be governed by the procedures applicable to the presentation of such matters
at the initial hearing.” YCZO 1402.04 provides that “the initial evidentiary hearing shall be a de
novo hearing and shall be conducted in accordance with the requirements of ORS 197.763.” A
“hearing” is well-settled to mean an opportunity to be heard, and to present and rebut evidence to
an impartial tribunal. Farmers’ substantial rights to prepare and present a case have been
prejudiced by the procedure that the county demanded for the remand here. Foreclosing
Farmers’ any reasonable opportunity to orally participate in person or via telephone allowed the
county “applicant” to control the dialogue, inaccurately summarize Farmers’ positions and made
the “hearing” a sham.
The April 30, 2020 “hearing” did not conform to legal requirements.
The county was required to provide adequate notice of the matters that would be
considered on remand; the applicant’s position on those matters and to provide the Farmers an
adequate opportunity to respond and to fully and fairly present their remand case. None of this
has occurred. The applicant’s materials are required to be made available to the public at least 20
days in advance of the remand proceedings under the county code and state law. Specifically,
the county’s code at YCZO 1402.01 requires 20 days advance notice of a “hearing”. The county
characterizes the April 30 proceeding as a “hearing.” ORS 197.763(3)(h) requires that all
applicant information be available in that time period. That means the applicant has an
obligation to provide its remand information at least 20 days before the remand proceeding and
that parties have 20 days to review it. This did not occur.
Seven days before the hearing, the county made available a “staff report” which
contained nothing more than a summary of the issues remanded, the applicant’s remand initiation
letter, the remanded decision, LUBA’s remand opinion, public notice of the hearing and a
handful of public comments. Importantly, it gave no hint of the manner in which the county
should respond, the specific mitigation the county would proposed as LUBA required the county
to identify, the specific plan policies that applied as LUBA required and this is just the tip of the
failures iceberg.
All of the Farmers’ evidence, although submitted to the county through the procedures
outlined in the notice of hearing, was not provided to the decision maker. Specifically, the
Farmers’ materials that were submitted on April 29 and April 30, 2020 before the hearing were
never apparently given to the Board of Commissioners, which has been obvious by their
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comments in public processes. Those same materials were not uploaded to the county’s website
until May 5, 2020, but the applicant’s materials were uploaded on April 29.
Also, Commissioner Olson’s comments at the April 30 meeting that he made clear that he
was not interested in hearing the Farmers concerns. See Transcript attached as Exhibit 7.
The May 14, 2020 hearing does not conform to legal requirements.
The May 14, 2020 hearing was improperly set in an improper public meeting. No
accommodation was made to allow interested persons to participate. The Board designated only
one spokesperson for the “opponents” who would be allowed to attend the hearing. The
“opponents” are certainly not limited to the Farmers represented by their attorney. Moreover, the
Farmers’ attorney who they have chosen as their spokesperson was known by the Board to be
unavailable on May 14. It appears certain that the May 14, 2020 date was selected precisely for
this reason.
Unfair and Programmed that Way
The Farmers have had an inadequate opportunity to prepare and present their case. The
applicant submitted a pile of highly technical paper requiring an equally highly technical
response after hours on April 29, 2020. The Farmers immediately told you that it is impossible
for them to respond to that information, including to reach agencies like ODOT and Oregon
Department of Agriculture during the pandemic in 12-days. The Farmers and we have told this
to the county a dozen times or more. In response, the county has only raced faster. The county’s
proceedings and actions described above have deprived the farmers of their rights to a full and
fair opportunity to prepare and present their case and:
1. Deprives them of their participatory rights guaranteed by YCZO 1402.06 (ex parte
contact); 1402.07 (Testimony); 1403 (Review by the Board); 1403.04 (De Novo
Hearing); 1301.01(C); ORS 197.763; ORS 215.416and Statewide Planning Goal 1.
2. Deprives them of their United States Constitutional right to due process of law
guaranteed by the 5th and 14th amendments. The proposed decision has devastating
consequences to the Farmers livelihoods and the livability of their homes; but regardless
the county is racing ahead to approve the applicant’s proposal (actually it already has
authorized its construction), without giving the Farmers any reasonable chance to present
evidence and argument demonstrating that the proposal fails to meet all required
standards.
3. Deprives them of their rights to free expression guaranteed by the United States and
federal constitutions by selecting who can be heard and who cannot be heard in public
meetings based upon the speaker or the content of the message.
4. Retaliates against the Farmers for the exercise of their Oregon and Federal rights to free
expression by insisting upon holding the only “hearing” at a time when the county knows
that their chosen attorney and attorney of record cannot attend and not allowing any of
them to attend either.
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5. Deprives them of their right to speak to their elected representatives concerning the
matter of the Yamhelas Trail proposal and its compliance with legal requirements.
Instead, demanding the Farmers’ communications go through hostile county employees
who in turn refuse to provide their information to the elected governing body, as
requested.
6. Violates the public meetings laws. The decision to set the hearing on May 14, 2020
violated the public meeting law and therefore has no effect. That decision was made in a
session closed only to persons the county wanted to hear from. The public meetings law
does not allow such selective inclusion of who may participate and who may not. The
only reason it was closed to the public was pretext. The county was fully capable of
allowing public participation by telephone and simply choses to only allow the same
when they want to hear the particular speaker or message.
The Board of Commissioners is biased, being incapable of making a decision based upon
the evidence and argument presented.
The county’s January 16, 2020 decision to approve construction of the trail bridge and its
accesses irrevocably committed the county to approve the trail. Its papers filed in the LUBA
appeal of that illegal decision further demonstrate the county’s deep-seated hostility toward the
Farmers and unbending commitment to the trail. The county’s approval of that construction
authorized the expenditure of $564,812 in taxpayer money, and according to the county attorney
a total of $1mm to build the most expensive part of the trail (the Stag Hollow Bridge) and its
accesses before the trail had any right to such construction and before it was known whether the
trail can ever be legal. Commissioner Olson’s statements during the discussion in which the trail
construction was approved confirms that he intended to approve the trail all along.
Commissioner Olson commented that the approval of trail construction “* * * continues on a
road, a long tedious road, of getting the trail in and getting the trail finished and in order to meet
our requirements and our deadlines * * * I believe that we should approve.”
Further evidence of this is the applicants’ likely correct assumption that without any idea
of the applicable comprehensive plan policies that apply, that the governing body will approve
the proposed trail and let the applicant go back and figure out which plan policies apply, are met
and those that are not relevant, at a time when the Farmers have no chance to respond.
The county lacks jurisdiction to consider the remand because its already
responded to LUBA’s remand by simply starting construction and that decision
has been appealed (and stayed) and is pending at LUBA.
The county’s “action” on LUBA’s remand of Board Order 19-94 was to begin
construction of a trail bridge (the Stag Hollow Bridge) and its accesses. That decision was
challenged by the Farmers in a pending case at LUBA in Van Dyke v. Yamhill County, __ Or
LUBA __ (LUBA Nos. 2020-032/033). The county does not have the jurisdiction to hear or
decide on the county’s response to the LUBA remand now that it has been appealed to LUBA.
Standard Insurance Co. v. Washington County (Standard IV), 17 Or LUBA 647, 660, rev’d on
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other grounds, 97 Or App 687, 776 P2d 1315 (1989). Therefore, the county lacks jurisdiction to
consider the matter that is before it. The county does not get a second bite at the remand apple.
Other Substantive Issues
1. The Applicant gives no clue about the specific attributes of the proposed trail
and trailheads. As such, it is impossible to determine whether a trail and trail
head complies with relevant legal standards.
The applicant fails to disclose the design of the trail fences, their heights, the materials
they are made from, whether they can withstand charging bulls, bison and horses. There is no
information concerning the design of the apparent Yamhill Trailhead. There is no program or
plan for how trespassing trail goers will be contained or avoided. No idea about enforcement.
Nothing. In these circumstances it is simply impossible for the applicant to gain approval
because the proposal is too uncertain. Denial is the only option. The county may not defer the
design of specific attributes of the proposed trail and trailheads to a subsequent master planning
process as explained in detail in item 14 of this letter.
2. The Stag Hollow Bridge is a part of the Yamhelas Trail and the County’s
Disingenuous Effort to pretend it is Something else is Unavailing.
The county seeks to exempt the Stag Hollow Bridge and its approaches from compliance
with any relevant standards to include ORS 215.296 and YCZO 402.07. The Stag Hollow
Bridge is just as much a part of the trail as any other and just as subject to county conditional use
standards, county plan standards, and ORS 215.296/YCZO 402.07 standards just as any other
trail feature is. Moreover, if the proposal is a plan amendment as the findings say, then it is
subject to compliance with the TPR which has not been demonstrated.
The county claims the challenged decision merely approves a bridge for a personal
county fire or maintenance road. This claim lacks any support in the record or law. LUBA
reviews the challenged decision, not a lawyer’s disingenuous reinvention of it. J. Conser and
Sons, LLC v. City of Millersburg, 73 Or LUBA 57, 62 (2016).
The challenged decision approves an agreement for the “Yamhelas Westsider Trail
(Phase 2) Project”. It is characterized by a member of the governing body as a decision that
“continues on a road, a long, tedious road of getting the trail in and getting the trail finished.”
Motion for Stay, p 5.
The county’s November 20, 2019 Call for Bids specified the work to be done as
consisting of “constructing a prestressed voided slab bridge, trail approaches, and other items
detailed in the plans and specifications”. Supp Rec. 1.
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The county’s decision challenged in Van Dyke II made clear the trail bridge was an
integral part of the trail:

The project’s state and federal funding is for the Yamhelas Trail Stag Hollow Bridge, not
a county fire road. The construction is being funded with federal and state money for the
“Yamhelas Westsider Trail (Phase 2)”. County Response to Motion for Stay, Exhibit 7, p 1.
That money “shall be used solely for the Project described in Exhibit A and shall not be used for
any other purpose.” Petitioners’ Reply to County Response to Motion for Stay Exhibit 3, p 2;
and see p 4 and 15 (misspent funds must be returned; and that the funded project “do[es] not and
will not violate any provisions of any applicable law *** or order of any *** administrative
agency ***”), and p 11 which requires the county at all times to comply with all state and local
laws “applicable to the Agreement”. That Agreement’s “Exhibit A” is for “Project Name:
Yamhelas Westsider Trail: Bridge Construction” and describes the project as one that constructs
one of the pedestrian bridges “along the Yamhelas Westsider Trail including [the trail’s Stag
Hollow Creek Bridge]” and describes the Stag Hollow Bridge as a “single span pedestrian
bridge” and that it “will be open to the public ***.” Exhibit 3, p 13.
The county’s application for the funding for this trail bridge was exactly for a trail bridge
for the Yamhelas Westsider Trail (Petitioners’ Reply to County Response to Motion for Stay,
Exhibit 4). The county’s funding application features county promises to ODOT that if ODOT
funded the Stag Hollow Bridge, the “corridor”, to include the trail bridges, would be only for
bicycle, pedestrian and equestrian use and that there would be no other “interim” use.”
Petitioners’ Reply to County Response to Motion for Stay, Exhibit 4, p 7. Other excerpts from
the county’s funding application are contained in Petitioners’ Reply to County Response to
Motion for Stay, p 10-12.
The county applied for and obtained Oregon Parks and Recreation Department’s (OPRD)
Recreational Trails Program funding for the construction approved by the challenged decision.
Petitioners’ Reply to County Response to Motion for Stay, Exhibit 5, p 11:
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It is law of the case that the Yamhelas Trail including its Stag Hollow Bridge and
accesses require land use approval, made in a land use decision process. Mill Creek Glen
Protection Assn v. Umatilla County,88 Or App 522, 526-27 (1987).
The county is bound by its judicial admissions that the trail’s Stag Hollow Bridge is a
trail bridge and requires land use approval as such. Cox v. C & H Reforesters, Inc., 239 Or App
101, 146 (2010) (defendant’s position in pleadings over a three-year period that a promissory
note had a particular interest rate, was a judicial admission that removed the interest rate from
consideration at trial, and the defendant could not later claim the interest rate was too high).
Farmers are entitled to the benefit of the same characterization of the same development
that has been before LUBA in the past three appeals. ORS 215.427(3). In Davenport v. City of
Tigard, 121 Or App 135, 141 (1993), the court of appeals explained that the role of the “no
change in the goalposts” rule is “to assure both proponents and opponents of an application that
the substantive factors that are actually applied and that will have a meaningful impact on the
decision permitting or denying the application will remain constant throughout the proceedings.”
There, the court determined that an amended but unacknowledged TSP provision could not be
applied to approve development that was otherwise required to be denied. This situation
provides the other side of the Davenport coin (viz.) the county’s lawyer may not at this late stage
in the approval proceedings for this trail and this trail bridge, recharacterize this trail and this
trail bridge as something else even though nothing has changed, ignore all of the objective
evidence, and merely assert with no support that the Stag Hollow trail bridge is now a personal
county fire road bridge. Nothing has changed but the name of the approved development that the
county’s lawyer attempts to peddle to this Board to avoid reversal or remand. That is a
prohibited change to the substantive factors that have a meaningful impact on the approval or
denial of this trail and this trail bridge.
3. Stag Hollow Bridge and its Approaches Require Land Use Approval
Inexplicably, the applicant claims in various findings he asks you to adopt, but most
blatantly at 4.4, that in September 2019 “the county recognized that no other land use approvals
were needed to construct and use the bridge only for county access *** for maintenance and fire
control.***”.
The county had no basis for such “realization” and in fact the applicant cites none.
The right of way for the trail and explicitly the trail bridge was wholly funded with
federal and state dollars for the sole and express purpose of the trail. The applicant’s claims are
disingenuous treading into fraudulent territory. The county through this applicant lawyer, has
steadfastly if not stridently asserted that the Stag Hollow Bridge construction will not occur
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unless and until land use approval is first given. Specifically, your applicant asserted, in
pleadings, at LUBA in order to get the bridge contract appeal case dismissed:
““* * * the construction of the bridges in this case is ‘contingent on
subsequent land use approvals’ * * *”. County Motion to Dismiss, Van Dyke
III, Motion for Stay Exhibit 3, p 5.
LUBA dismissed on this basis. That representation to the Oregon Land Use Board of
Appeals is in direct contravention to the findings that the same county lawyer now urges you to
adopt. You should not be fooled and should not participate in misrepresentations. If the trail can
only be approved by deceit, it lacks merit to be approved in law.
Your representations to LUBA through your lawyer as well as your representations to
state and federal funders, plus state law and the county code, make the Yamhelas Trail Stag
Hollow Bridge – exactly that and that is a conditional use subject to the farm impacts test. Pure
and simple. You should deny the attempted charade.
4. Applicant Tirade About LUBA’s Decision
The applicant’s tirade in the proposed findings at p 11 directed at LUBA and elsewhere,
are unhinged and lack legal or evidentiary support. LUBA properly held that the county cannot
establish a nonfarm use on EFU zoned land without meeting the farm impacts test and other
applicable legal standards. LUBA also properly held, and it is a fact of farming life, that
spraying pesticides is an accepted farm practice.
The county cannot and does not demonstrate compliance with the terms of LUBA’s
remand. Instead the applicant advances a monologue that misrepresents what LUBA held. Like
any nonfarm property speculator, the county can’t develop its property if doing so causes
significance changes or costs to accepted farming practices.
And whether the applicant likes it or not, one of those accepted farming practices is
spraying pesticides including Gramoxone. Such accepted farming practice cannot occur next to
a recreational trail. Pure and simple. That is the law and the rule that applies to this case. The
county will not and cannot get around that. That is a fundamental reason why the trail will never
pass the farm impacts test and as a matter of law must be denied. The status change wrought by
converting an abandoned right of way to a trail, in and of itself, means farmers can no longer
spray certain pesticides on their adjoining fields that they must spray. And that is a significant
change to that accepted faming practice and a significant cost to farming. Period. There is no,
and that is zero evidence otherwise. No condition fixes that.
Far from being a “soon-to-be-banned chemical” Gramoxone (and others having
the same consequence), is a fundamentally essential tool that the farmers along the
trail require in order to produce food and farm products on EFU zoned land as is their
right and the State of Oregon’s expectation for this land. This assertion lacks any
support in the record and is wrong.
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Bottom line is that if the county did not like LUBA’s ruling, then its obligation was to appeal
LUBA’s rules. Failing to do so, means the tirades on page 11 should simply be disregarded as
wrong and meaningless.
5. Nothing in LUBA’s Decision or Anywhere Else Demands a setback on Property
Belonging to another
While the applicant’s proposed findings make assertions that LUBA authorized setbacks
on county property, the applicant is wrong. The applicant improperly relied upon its fallacious
premise throughout its proposed “findings.” The conversion of the old abandoned right of way
to a nonfarm public recreational trail, causes setbacks and restrictions on the farm property, not
the county property. The county has no right to its desired nonfarm use unless it manages to
comply with applicable standards including the farm impacts test of ORS 215.296 and corollary
standards in the county code. The county’s desired nonfarm use fails to comply with those
standards because it causes those setbacks and restrictions to the Farmers’ accepted farming
practices and so the county’s nonfarm proposal must be denied.
6. Proposal Fails to Comply with the County Plan
The applicant claims plan compliance regarding flood areas by citing a LOMR that is not
in the record. There is no evidentiary support for the county claim of compliance.
Applicable plan policies are listed below and are a non-exclusive list and there are
undoubtedly others.
Plan Section I. Urban Growth and Economic Development
B. Rural Area Development
Summary: “Expansion of urban development into rural areas is a matter of public
concern because of the unnecessary increase in costs of community services, conflicts
between farm and urban activities, and the loss of open space and natural beauty around
urban centers occurring as a result of such expansion.
“Recognizing the potential problems and conflicts arising from development in the rural
area, major concerns connected with any rural area development proposal are its location,
nature and scale.
“Encroachment of urban development into rural areas threatens to remove valuable farm
lands from needed agricultural uses.”
Goal Statement 1: “To provide an adequate amount of land, development areas and sites
to accommodate those uses which are customarily found in rural areas or require or are
better suited to rural locations, without compromising the basic goal relating to urban
containment and orderly urban development.”
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Policy B: “All proposed rural area developments shall be based on a reasonable
expectation of the demand for the use of such land or facilities within a reasonable
period of time and no large-scale development shall be approved without:
“1. The submission and approval of a layout and design concept, with
provision for the staging and servicing of all phases of the development;
“2. The approval of all federal and state agencies relative in any applicable
health, safety and environmental controls; and
“3. An adequate demonstration of the financial capacity and responsibility
of the proponents to complete the development and provide for operation
and maintenance services.”
Policy C: “All proposed rural area development and facilities:
“1. Shall be appropriately, if not uniquely, suited to the area or site
proposed for development;
“2. Shall not be located in any natural hazard area, such as a floodplain or
area of geologic hazard, steep slope, severe drainage problems or soil
limitations for building or sub-surface sewage disposal, if relevant;
“3. Shall be furnished with adequate access and an adequate individual or
community water supply, if required; and shall not be justified solely or
even primarily on the argument that the land is less costly than alternative
better sites or that federal or state aid is available in the form of subsidized
water supply or sewerage extensions from nearby urban centers.”
Policy D: “No proposed rural area development shall require or substantially
influence the extension of costly services and facilities normally associated with
urban centers, such as municipal water supply and sanitary sewerage or power,
gas and telephone services, nor shall it impose inordinate additional net costs on
mobile, centralized public services, such as police and fire protection, school
busing or refuse collection.”
F. Economic Development
Summary: “The economy of Yamhill County is largely based upon agricultural and
forestry related industries.”
Goal Statement 1: “To maintain a rate and pattern of economic growth sufficient to
prevent recurring high levels of unemployment and under-employment in the county,
balance the real property tax base of the various cities, and strengthen local economic
bases.”
Policy B: “Yamhill County will encourage economic development projects which
do not conflict with the predominant timber and agricultural character of the
county.”
Plan Section II. The Land and Water
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A. Agricultural Lands
Goal Statement 1: “To conserve Yamhill County's farm lands for the production of crops
and livestock and to ensure that the conversion of farm land to urban use where necessary
and appropriate occurs in an orderly and economical manner.”
Policy A: “Yamhill County will provide for the preservation of farm lands
through appropriate zoning, recognizing comparative economic returns to
agriculture and alternative uses, changing ownership patterns and management
practices, changing market conditions for agricultural produce, and various public
financial incentives.”
Policy D: “Yamhill County will provide for the conservation of farm lands
through various plan implementation measures and the review of any public or
private land use determinations subject to county jurisdiction, including urban
development activity and the location and construction of highways and utility
transmission lines which disturb the soil cover and natural drainage pattern, and
increase storm runoff, erosion and sedimentation.”
Policy H: “No proposed rural area development shall substantially impair or
conflict with the use of farm or forest land, or be justified solely or even primarily
on the argument that the land is unsuitable for farming or forestry or, due to
ownership, is not currently part of an economic farming or forestry enterprise.”
Goal Statement 2: “To conserve Yamhill County's soil resources in a manner reflecting
their suitability for forestry, agriculture and urban development and their sustained use
for the purposes designated on the county plan map.”
Policy A: “Yamhill County will continue to preserve those areas for farm use
which exhibit Class I through IV soils as identified in the Capability
Classification System of the U.S. Soil Conservation Service.”
Policy B: “Yamhill County will continue to support ASCS soil conservation
measures and SWCD best management practices designed to protect and improve
forest and agricultural land productivity and to prevent unnecessary losses
through excavation, stripping, erosion and sedimentation.”
C. Water Resources
Goal Statement 1: “To conserve and to manage efficiently our water resources in order to
sustain and enhance the quantity and quality of flows for all consumptive and nonconsumptive uses and to abate flood, erosion and sedimentation problems.”
Policy B: “Yamhill County will continue participation in the FEMA National
Flood Insurance Program to prevent flood-caused loss of life and property, by
identifying and mapping the floodplains and floodways of the county, restricting
land uses within the floodplains to those which are open and undeveloped,
including forestry, agriculture, wildlife habitat and recreational areas and
encouraging improved watershed management practices and the construction of
watershed storage projects for flood control.”
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Policy I: “Where conflicting uses are identified or intended, in specific proposals
or programs, the economic, social, environmental and energy consequences of the
conflicting uses shall be determined as used as a basis for decision-making.”
Policy J: “It is the policy of Yamhill County to protect riparian vegetation from
damage that may result from land use applications for development that is
otherwise permitted outright or conditionally under county zoning regulations. To
achieve this goal, Yamhill County will review land use applications for
development in riparian areas in an effort to mitigate or prevent damage to
riparian vegetation that might result from the development. For purposes of this
policy, "riparian areas" refers to areas within 100 feet measured horizontally from
the ordinary high water line of streams identified as "Fish Habitat" in the
comprehensive plan inventory (Natural Resource Conservation Plan, Yamhill
County, Oregon, May 1979 -U.S.D.A. - Soil Conservation Services), that are not
regulated under the Forest Practices Act. (Ord 471)”
D. Fish and Wildlife
Goal Statement 1: “To conserve the fish and wildlife habitat of Yamhill County with a
view to maintaining an optimum ecological balance, enhancing the sport fishing and
hunting resource of the county, and protecting endangered species.”
Policy B: “Yamhill County will recognize the need to conserve and protect fish
and wildlife habitat in its plan implementation measures; and the following will
be considered in any public or private land use determination subject to county
review; the impact of harvesting forested areas where there is no forest
management plan for regeneration of the forest lands; the filling or drainage of
swamps or marshes; the damming of rivers and streams; the location and
construction of highways and utility transmission lines; and any other land
development activities which significantly interfere with the vegetation or soil
cover or drainage patterns in critical habitat areas.”
Policy C: “All identified sensitive wildlife areas will be classified as exclusive
agriculture, forest land or open space. No major land use change, including but
not limited to road construction and recreational developments will be permitted
without approval of measures to limit undesirable impacts on sensitive wildlife
areas.”
Policy D: “Habitat of all species indicated as endangered, threatened, or
vulnerable will be preserved. Nesting sites of endangered bird species will be
protected and buffered from conflicting uses.”
The proposal fails to demonstrate compliance with these requirements and in particular
the water, wetland and other environmental requirements. The proposal includes three
pedestrian bridges, including the Stag Hollow Bridge, that cross over streams, yet the county
makes no effort to evaluate, identify or address any of the plan goals or policies related to water
resources, fish and wildlife and open space and the conflicts that the trail creates with the values
expressed in those goals and policies. The county claims with no evidentiary support that there
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are no water courses other than the stream over which the Stag Hallow Bridge crosses, but this is
not supported by any evidence and is contrary to evidence in the record that these bridges are
necessary to cross water bodies.
Regardless, whether and the extent to which there are conflicts with environmental
resources are unknown because the county has not bothered to find out. The county relies only
upon the unsupported assertion that “all environmental clearances, state, and federal, have been
obtained to do work in the only known location of a waterway – Stag Hollow Creek. That fact
demonstrates the unlikelihood of completion and operation of the trail implicating other
Comprehensive Plan policies.” It does no such thing.
For starters, the county has not obtained “environmental clearances” for the entire trail.
And it has not obtained all “environmental clearances” for even the Stag Hollow Bridge. The
only thing that the county has obtained is a “Programmatic Categorical Exclusion” (PCE) from
otherwise required NEPA, Clean Water Act and other reviews, through ODOT and the Federal
Highway Administration (FHWA). Importantly, part of the PCE is based upon the solemn
representation that the Stag Hollow Bridge is pedestrian only and not a traffic bearing facility as
the applicant’s findings try to pitch it:

What this demonstrates is that the county improperly obtained an exemption from the
requirement of preparing an environmental assessment or an environmental impact statement
under NEPA for work to be done on the Stag Hollow Bridge. An exemption (and especially an
improper one) is not evidence that the county is complying with all state and federal
environmental laws. And it is certainly not evidence of compliance with county plan standards.
Making matters worse, the Stag Hollow Bridge PCE was obtained under false pretenses.
The express terms of federal law, and ODOT’s “Agreement” with the FHWA, are clear that
PCEs are unlawful for controversial projects like the trail. 23 CFR 771.117(b). Controversy over
environmental (of which land use impacts are included) are among the significant environmental
impacts for which PCEs are improper. 23 CFR 771.117(a). Further, where a project is
inconsistent with state and local land use law (as LUBA has now twice ruled is the case for the
trail), no exemption may be granted. 23 CFR 771(b)(4). Even where a proposal is merely
“anticipated” to be controversial, ODOT’s agreement with FHWA requires it to at least confer
before just granting the PCE:

At the time ODOT certified the trail for FHWA funding on November 4, 2019, LUBA
had, less than one month before on October 11, 2019, pervasively remanded the trail, yet it
“certified” the PCE anyway. The Farmers have asked authorities to look into this. See Attached
Audit Request as Exhibit 8. Clearly, the trail Stag Hollow Bridge does not qualify for the PCE.
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Regardless, an exemption from law is not a demonstration of compliance with it. And is not a
demonstration of compliance with county plan standards.
E. Open Space
Summary: “Yamhill County possesses an extensive open space network that contributes
to the overall rural character and livability of the county.”
Goal Statement 1: “To insure the continuance of the open space character that has always
existed in Yamhill County.”
Policy C: “Where conflicting uses are identified concerning an open space,
natural or scenic resource proposal, the economic, social, environmental and
energy consequences of the conflicting uses will be determined and programs
developed to achieve the goal.”
Plan Section III. Transportation, Communications and Public Utilities
Summary: “Due primarily to the increasing traffic load and traffic hazards on all county
roads, there is a need to control access points for future development.”
Goal Statement 1: “To provide and encourage an efficient, safe, convenient and economic
transportation and communication system, including road, rail, waterways, public transit
and air, to serve the needs of existing and projected urban and rural development within
the county, as well as to accommodate the regional movement of people and goods and
the transfer of energy, recognizing the economic, social and energy impacts of the
various modes of transportation.”
Policy B: “All transportation-related decisions will be made in consideration of
land use impacts including but not limited to adjacent land use patterns, both
existing and planned, and their designated uses and densities.”
Policy J(1): “Limit access points on highways designated as arterials when
alternative access points are feasible.”
Policy O: “All transportation-related decisions will be made in support of the
efficient and economic movement of people, goods, and services throughout the
region, and will be based on the location and adequacy of facilities for such goods
and services.”
It is the applicant’s responsibility to identify the applicable plan policies in response to
LUBA’s remand. The county has failed to do so.
The applicant asks the county to “balance” potentially applicable plan standards that are
not identified and find that those in an unpublished probably repealed plan, and some
unpublished others that offer support for the trail, supersede all other published plan standards.
That has never been the law. There is no right provided to the applicant in YCZO 1202.02(B) to
“balance” one plan standard to trump all others. YCZO 1202.02(B) requires a finding that: “The
use is consistent with those goals and policies of the Comprehensive Plan which apply to the
proposed use.” The county does not find consistency with all applicable plan standards. Rather
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it finds that a particular policy (see finding 3.7) “outweigh all other potentially applicable goals
and policies in this case.” That is not a finding of compliance with the applicable plan standards,
that is an exemption from them. The county applicant is required to demonstrate compliance
with the code as it is written. Not as he wishes it to be written.
Moreover, the claim in the findings at 3.3, p 6 lacks the benefit of any evidentiary
support. The county’s TSP that is available to the public and online is attached to this letter.
State law requires the county to maintain for public access all applicable county plans and zoning
ordinances. ORS 215.050. The only TSP available to the public is the one adopted in 2015 and
it includes none of the policies the county relies upon from 2015 or Ordinance 880 for that
matter. If there is another plan or two out there, it is not a part of the record, the Farmers have
not seen it and if the county wants to rely upon it, then the county will have to grant the Farmers
and public an opportunity to review it. But it is certainly not the case, that for the first time in
two years of litigation that the county applicant can claim that some obscure ostensibly repealed
plan policy trumps every other plan policy in the county.
7. Proposal Improperly Relies Upon Changing all of the County’s Industrial Zones
to Allow Trails
The applicant asserts with no support, that it will be a simple matter to change all the
county’s industrial zones to allow trails and trail heads, which are current prohibited in those
zones. Accordingly, he writes findings that presume that such an insult to the county industrial
zones will happen. However, there is no evidence that it is feasible for such a change to occur
and with all due respect, it is not feasible.
To make trails and trailheads outright permitted uses on all county industrial land
requires compliance with OAR 660-012-0060 (the Transportation Planning Rule); Goal 12; Goal
9 and the Goal 9 rule as well as county plan policies that prohibit the county from introducing
incompatible uses to industrial areas. The undisputed evidence is that the trail and trailhead are
vastly incompatible with the two industrial areas drastically affected that the Farmers know
about. Since the county has given none of the required notice of the proposed very big change
in industrial zone rules to any affect property owner– to include it has given no required Measure
56 notice, no one else knows about.
But one thing is sure, there is no basis to presume that making trails and trailheads
outright permitted uses of industrial uses is feasible to achieve.
8. Pesticide Labels
LUBA, in its decision, concluded that the county’s findings regarding setbacks required
by pesticide labels failed to demonstrate compliance with the farm impacts test. Specifically,
LUBA found that the setback for the Gramoxone, an herbicide commonly used by farmers along
the 2.82-mile segment, was the “most problematic” because it prohibits application “around”
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recreational areas, which the county understood to mean “in close proximity to” the trail. LUBA
also found that other pesticides like Lorsban, an insecticide commonly used by farmers along the
2.82-mile segment, require buffers from “sensitive” areas, which are areas frequented by nonoccupational bystanders, especially children, which the county has also acknowledged applies to
the proposed trail. The applicant has still not demonstrated that the proposed trail can meet the
farm impacts test with regard to pesticide label requirements; rather it has incorrectly
characterized the farmers’ very real concerns that they will not be able to spray these needed
chemicals as they must, as claims of a right to use the county’s property as a spray buffer and of
a right to spray the corridor. This characterization is false. The setbacks that are imposed by
pesticide label restrictions are triggered only by the change in use of the old abandoned right-ofway to a sensitive recreational area – a pedestrian, bicycle and equestrian trail. As a result of the
now sensitive recreational area, the farmers will be precluded from spraying their fields with
certain chemicals that they must spray and will have to impose buffers on their own property that
they did not have to observe before. These significant changes to the accepted farming practice
of pesticide application also results in significant increased costs to the farmers. The applicant’s
proposed findings on remand do not demonstrate otherwise.
a. Prohibiting use around recreational areas precludes spraying in entire fields.
Gramoxone and Parazone are two formulations of an herbicide containing the active
ingredient paraquat that are used by farmers along the 2.82-mile segment, the labels of which
prohibit spraying “around” recreational parks, which LUBA and the county understand to mean
trails:

*Gramoxone label; Parazone label (same)
This label is not “expired” nor “withdrawn” as the applicant claims, but is the label that is
on the product that the farmers along the 2.82-mile segment must obey and will continue to use
until their supply runs out. Moreover, ODA has explained its opinion ion this record, that the
two labels have the same meaning. Accordingly, the applicant’s “current” Gramoxone label
prohibiting spraying “in” “public recreational settings” does not aid them. As ODA explained in
a letter in the record of the 2019 proceedings, this means that both labels will result in spraying
being precluded in entire fields adjacent to the proposed trail.
The applicant’s “Gramoxone pamphlet” findings is also unhelpful. The county applicant
points to “buffer zone” limits and asserts with no support that this eviscerates the label which
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prohibits spraying around recreational areas. If the applicant would merely read the pamphlet, he
would understand that the “buffer zone” and its limited applicability, applies only to “sensitive
terrestrial habitats (such as grasslands, forested areas, shelter belts, woodlots, hedgerows,
rangelands, riparian areas and shrublands), sensitive freshwater habitats (such as lakes, rivers
sloughs, ponds ***).” This is because (as the pamphlet explains) the manner of application in
these terrestrial habitats requires a particular kind of equipment “specifically designed to prevent
herbicide contact with sensitive vegetation.” This has nothing to do with the general prohibition
on spraying “around” the proposed recreational trail. Which is not a “sensitive terrestrial
habitat” but rather is a sensitive human habitat with the far more stringent requirements that
make the trail here wholly unapprovable (i.e., those that ODA – the regulatory enforcer for
pesticides – says puts whole adjacent fields off limits to sprays because of the trail.
Further, Parazone must be sprayed and is sprayed in the 2.8-mile segment at issue and it
contains the exact same prohibition on spraying “around” recreational parks. Yet, the applicant
does not address it at all.
b. Buffer zones required from sensitive sites hinders ability to manage crops
within setback area.
Lorsban Advanced and Yuma 4E are two formulations of an insecticide containing the
active ingredient chlorpyrifos that are used by farmers along the 2.82-mile segment, the labels of
which require the applicator to observe certain setbacks from “sensitive sites”, which LUBA
acknowledged include not just the paved portion of the proposed trail, but also adjacent
undeveloped areas within the right-of-way:
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*Lorsban Advanced label; Yuma 4E label (same)
Based on the application rate, nozzle droplet type and methods of application used, the
farmers along the 2.82-mile segment will be required to observe at least a 10’ setback from the
county’s property line when they spray Lorsban Advanced and Yuma 4E, restrictions that they
never before were required to observe. Given this chemical is sprayed the entire length of the
2.8-mile segment, this puts whole swaths of farm ground out of commission for required
management and requires hand weeding which is a significant change and a significant added
expense to the cost of accepted farming practices.
c. Significant Changes / Increased Costs
Observation of a 10’ setback from the county’s property line on the farmers’ property
will have devastating effects. Farmers must be able to spray their entire crop and sometimes the
field edges around the crops and right up to their property line. As explained in several letters
from farmers along the 2.82-mile segment and others along the length of the 12.48-mile corridor,
if they cannot spray their crops within the setback area, insect pests will not be eliminated there
and will move back into the rest of the crop, forcing the farmer to spray more often or, if they
cannot spray more often because of pesticide restrictions, they will have to employ different, less
effective methods of pest control or entirely remove that area of their crop from production.
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For other pesticides like Gramoxone, farmers will be completely foreclosed from
spraying it in their fields. As farmers have also explained to you in letters in the record, if they
are unable to spray Gramoxone and other similar chemicals, they will be unable to control weeds
in their crop. Farmers will be forced to employ different, less effective methods of weeding, to
include hand weeding, which is a practical impossibility given the size of some farmers’ fields.
Hiring help to manually weed is prohibitively expensive. All of these adverse effects are
examples significant changes to the farmers’ farming practices which speaks to the very soul of
the farm impacts test.
The county’s proposed conditions will not solve these problems. Giving 72-hour advance
notice to the county in order to shut the trail down for spraying is simply unworkable and will be
ineffective, as explained in the farmers’ letters in the record. The farmers will have to employ
spotters to ensure that there are no trail goers when and if the trail is closed. As the evidence in
the record makes clear, trail goers do not accept or observe trail closures.
Moreover, weather conditions, along with a host of other variables including type of pest,
type of chemical to be used, labor availability considerations, all must be considered when
deciding when to spray. Sometimes the decision must be made on the spot that spraying must
occur in that moment. For those reasons, 72 hours’ notice, or even any amount of advance notice
given that a person or people need to be assembled to close down the trail, including ensuring
that people are off of it, is infeasible. Signage that farming activities like spraying occur along
the trail does not solve these problems. The trail will exist as a sensitive recreational area that
triggers pesticide label restrictions regardless of whether people are warned about activities like
spraying that are taking place.
9. Federal Application Exclusion Zone (AEZ)
Another pesticide issue that the proposed trail will cause for farmers, and that the
applicant in its proposed findings incorrectly dismisses and ignores, are the federal application
exclusion zone (AEZ) requirements. The applicant claims only that the farmers’ “claims
regarding Application Exclusion Zones have been addressed in prior proceedings and were
rejected by LUBA.” This is false. LUBA in its decision concluded only that Oregon OHSA’s
worker protection rules regarding the AEZ do not impose obligations on farmers to take action
with regard to persons off of the farm. LUBA, however, did not decide whether the federal EPA
rules regarding AEZs apply and the applicant does not address those at all in its proposed
findings.
The federal EPA rule requires the pesticide handler to immediately suspend a pesticide
application when anyone comes within the 100’ federal AEZ, regardless of whether they are on
or off-site. 40 C.F.R. § 170.505(b); see also EPA “Worker Protection Standard Frequently Asked
Questions” p 20-22 (Exhibit 9).
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The photos below demonstrate that in many places along the corridor, visibility of the
trail would be minimal to non-existent from the farmers’ fields because of dense vegetation
separating the corridor from the farmers’ fields.

The below is what it looks like inside a mature orchard 50’ from the old abandoned rail right of
way.
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Because the federal AEZ rules require a handler to immediately suspend applications
when anyone comes within 100’ of the application equipment, regardless of whether the person
is off-site or if there is vegetation between the person and the application equipment, farmers
along the 2.82-mile segment will have to hire spotters at both ends of their fields during pesticide
applications to watch for people who may enter the AEZ and alert the handler when they must
suspend the application and when they may resume. The spotters must also be specially trained
pesticide handlers and must wear personal protective equipment.
Conditions cannot solve this significant change and added cost to accepted farming
practices.
10. Slug Bait
Several farmers along the 2.82-mile segment must use slug bait containing metaldehyde,
like the product Deadline, to prevent invasive slugs from literally consuming their crops. As
OSU has explained in letters in the record, Oregon has one of the largest populations of invasive
slugs in the world and a recent survey reported that 70% of farmers and crop consultants said
that slugs were in their top three most damaging pests. Products containing metaldehyde are the
most effective at killing slugs and are extremely toxic to dogs and other animals. Deadline’s
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label prohibits its application unless children and domestic animals can be excluded from the
treated area from the time the farmer applies it to the time it is no longer visible 4:

As OSU has explained, the product may be visible anywhere from several days to one
week. Because farmers cannot guarantee that trespassing dogs and children will not enter their
fields from the trail, they will be unable to apply this product. Or, if they apply it, they will only
be able to do so if they hire spotters – full time 24 x 7 – to ensure that no dogs or people enter the
restricted area until product absorption is visible.
11. Food Safety
The trail causes serious food safety issues that once triggered are irreversible. The
county’s only answer is to promise some unknown type of fencing. Since no one knows what
kind of fencing the county will install, it is impossible to evaluate whether it would have any
hope of being effective to avoid contamination from trash, feces (animal or human) or horses
crashing through to contaminate fields. But a bare applicant promise is inadequate to
demonstrate compliance with the farm impact or any other standards.
12. Drainage
At least one farmer, Gordon Dromgoole, has explained that the railroad grade as it runs
through his property is as high as 6’ above his fields. While the right-of-way does not cause
runoff problems now, an impermeable paved trail surface will almost certainly cause rainwater to
runoff and down the sides of the railroad grade, flooding his adjacent fields. The proposal makes
no effort to deal with its drainage. Mr. Dromgoole has explained that his fields cannot handle
any additional runoff. His fields will become waterlogged and incapable of supporting his crops.
In order for his field to drain properly and to maintain its current productivity, Mr. Dromgoole
will have to install expensive tile drains to accommodate the extra runoff that will be caused by
the trail. This is a significant impact that will significantly increase the cost of Mr. Dromgoole’s
farming practices.
It is also a violation of YCZO 1202.02(E) which requires the applicant to demonstrate
“The proposed use is appropriate, considering the adequacy of public facilities and services
existing or planned for the area affected by the use.” There are no planned public facilities to
deal with trail drainage issues.

4

This label is submitted in its entirety as an attachment to this letter (Exhibit 10).
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It also violates YCZO 1202.02(C) and (D): “C. The parcel is suitable for the proposed
use considering its size, shape, location, topography, existence of improvements and natural
features; D. The proposed use will not alter the character of the surrounding area in a manner
which substantially limits, impairs or prevents the use of surrounding properties for the permitted
uses listed in the underlying zoning district.”
13. Traffic and Parking
The applicant’s traffic study asserts with no supporting evidence that 70% of the trail
users will be local. This contradicts the testimony of the county and of trail proponents who tout
how the trail will attract visitors from all around. It is also fatally undermined by the Farmers’
Traffic and Parking Study added to this letter as Exhibit 11.
14. Adequacy of Public Facilities
Highway 240 is inadequate to serve the proposed trail. The applicant’s traffic study
assumes, without any kind of support, that of the estimated trail users, 75% will be local
residents of the cities of Yamhill and Carlton who walk or bike to use the trail. The applicant
insists that the proposed trail will only serve pedestrian and bicycle commuters and children
traveling between the two cities. There is no support for this assertion. This error is in sharp
focus when one examines the county’s own justifications for the proposed trail (1) to provide
recreation for equestrian riders (which are ignored by the applicant), and (2) to either attract or
respond to the existing attraction to people from out of the immediate area, to the Portland Metro
region and indeed out of state, to ride the trail and support the wine industry. The applicant and
its traffic study ignore both. The problem for the applicant is that this is what the record says.
Like the applicant’s attempt to re-invent the Stag Hollow Bridge as a county personal
maintenance and fire bridge when the evidence conclusively demonstrates it is a Yamhelas Trail
Bridge, the applicant’s efforts to ignore the voluminous evidence in the record including its own,
that the proposed trail is designed to serve and will serve people from all over the Portland Metro
region and elsewhere. The Farmers’ traffic and parking study points this out and conclusively
demonstrates that the county’s assumption is wrong.
Regardless, even for a moment you accepted the county’s unsupported assumption that
the majority of trail users were limited to local residents of Yamhill and Carlton, the only
evidence in the record is that Highway 240 does not have the capacity to safely handle the
pedestrian and bicycle traffic that will be generated by the proposed trail and that is assumed to
walk or bike or ride a horse that 1300 ft to get to it. That 1300 ft is a death trap.
The applicant’s own traffic study acknowledges that Highway 240 between Yamhill and
the proposed trailhead at the Bus Barn is a two-lane road with “little to no paved shoulders”, a
speed limit of 45 mph, and that there are no existing bicycle or pedestrian facilities. The
applicant has not demonstrated that Highway 240 is adequate to serve the proposed trail nor that
it is feasible that it can be made adequate to serve the proposed trail. And in fact, the Farmers
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have conclusively shown in their traffic and parking report, that the applicant’s methodology and
assumptions are fatally flawed.
Accordingly, the applicant has not demonstrated compliance with YCZO 1202.02(E), and
the proposal must be denied.
15. Improper deferral of trail design to master planning process
The applicant proposes to defer findings of compliance for trail fence construction, other
than the stag hollow bridge and its accesses, to some later point in a process “limited to review
necessary to address ORS 215.296 and YCZO 402.07(A) with regard to the fence as required by
LUBA in its remand of Board Order 19-94.” But then the condition also seems to contemplate a
master plan “prior to trail construction other than the Stag Hollow Bridge which suggests a
broader purpose. Why is the Stag Hollow Bridge and its access exempted but the condition
limited to a master plan for fencing only? The Farmers have no idea how to respond to this
condition because it makes no sense and its scope cannot reasonably be ascertained. The express
terms of the condition are limited to trail bridge design and then limited to standards other than
county conditional use permit standards. The proposed condition is unreasonable and
ambiguous.
The “master plan” process expressly only deals with fencing and so it will never be
required to apply of all county conditional use and indeed farm impact standards to the trail, and
its trail heads, except in the context of fencing. This means as a matter of law that the findings
fail to adequately respond to any of those CUP or farm impact standards because farm
impact/compatibility/consistency with the character of the surrounding area/public
facilities/adequacy of the property to accommodate the proposal compliance is wholly punted to
the “master plan” process which is only expressly required to deal with fencing. Moreover, it
will never deal with the Stag Hollow Bridge and its accesses by the express terms of the
applicant’s proposal. And as explained above, that bridge is clearly a trail feature and it cannot
be pretended otherwise. Accordingly, the proposal does not meet county conditional use or ORS
215.296 / YCZO 402.07 standards ever as a matter of law and this is error.
The Farmers also object that this condition is then that its scope is unclear. And
regardless there is no justification to exempt the Stag Hollow Bridge and its accesses. It is as
much a part of the trail as any other feature.
Second, it is also unclear what the condition applies to and when. When and if the
county finishes trail bridge construction, the public will have access to the trail. In fact, with the
work already done and the signage the county has put up, the public already thinks the trail is
open and have already started trespassing into nearby farms.
The Farmers’ also object that as this condition – as it applies to fences (or anything else
for the trail) - fails the Meyer v. City of Portland, 67 Or App 274 (1984), test for deferred
standards. As the court of appeals explained in Gould v. Deschutes Cty., 227 Or. App. 601, 606,
206 P.3d 1106, 1109 (2009):
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“under Meyer v. City of Portland, 67 Or.App. 274, 678 P.2d 741, rev. den., 297 Or.
82, 679 P.2d 1367 (1984), the evidentiary record of a land use decision must show
that compliance with the approval standards was ‘likely and reasonably certain,’
without regard to any modification as a result of later administrative review. Gould
II, 216 Or.App. at 161, 171 P.3d 1017 (citing Meyer, 67 Or.App. at 280 n. 5, 678
P.2d 741). We concluded:
“Thus, Meyer instructs that a proposed land development plan must
be specific and certain enough to support findings that the proposal
satisfies the applicable approval criteria. If the nature of the
development is uncertain, either by omission or because its
composition or design is subject to future study and determination,
and that uncertainty precludes a necessary conclusion of
consistency with the decisional standards, the application should be
denied ***” (Emphasis supplied.)
The county has failed to demonstrate that it is likely and reasonably certain for the county
to comply with ORS 215.296 or YCZO 402.07(A), or any other conditional use permit standard
deferred to this master plan process. The trail has many defects that fail to enable it to comply
with the county’s CUP and ORS 215.296 / YCZO 402.07(A) standards well beyond the fence
idea the county hope to defer to a later stage. This is demonstrated in other sections and by the
evidence in the record.
The county has also made no effort to demonstrate that a fence is likely and reasonably
certain to succeed in meeting ORS 215.296 or YCZO 402.07(A). As the farmers have explained,
a fence causes as many problems as it solves. It forecloses access back and forth between farms
which the county conceded the farmers have been doing and must do, for decades. The county
claims the right to do prevent this farm practice. That does not change the fact that the county
doing so – as a direct result of the approval of this trail - putting up a fence across working
farms that have for decades relied upon the old abandoned rail right of way for access to both
sides of the farm, that have no other ready access as the record demonstrates is the case, causes a
significant change to the accepted farming practice of accessing both sides of the farm. The
farmers will have to find other access which also is a significant additional cost to buy and
develop as needed.
Moreover, a fence sturdy enough to prevent trespass, litter and charging livestock will not
enable a farmer to see through it, and will make it impossible for farmers who are spraying their
crops to see trail users on the other side to avoid them when said trail user comes within the
prohibited AEZ or pesticide label setback areas. The farmers will have to hire spotters
(assuming the spotters can see the trail goers), to avoid the farmer violating either a pesticide
label or AEZ. If a spotter cannot see through the fence, then spray operations will have to be
discontinued for the farm altogether because no farmer will ever know when or if there is a trail
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goer on the trail and cannot risk violating federal law with its significant civil and criminal
consequences. On this, the county’s idea that signage is a panacea is illusory and not supported
by the record. As the record amply demonstrates, trail goers have been enthusiastically violating
the Banks-Vernonia Trail closure order – grant parents, grand kids, men, women, and posting
about their exploits on Facebook. Signage will not and does not prevent trespass or closure
orders.
The county cannot use the deferral mechanism where there is no showing that
compliance is feasible or reasonably likely to succeed. The deferral process also must apply the
same standards as otherwise apply and the county has not demonstrated that the fence or its trail
bridge or any other trail feature meets all applicable standards including conditional use and
other applicable standards. In this regard, by its terms, the “master plan process” the county
contemplates will apply no comprehensive plan standards and no conditional use permit
standards, and not all impacts to accepted farming practices or the increased costs to them will
ever even be addressed. This means that whatever trail elements are subject to such master plan
process, will have never been required to demonstrate compliance with all relevant standards,
except perhaps fencing. But as noted, the county’s fencing solution is not certain or reasonably
likely to succeed. This is not a deferral of compliance with relevant standards but an unlawful
wholesale escape from compliance with them.
This is the decision that decides whether the trail can be approved at all and it is in this
decision where the county must demonstrate compliance with all CUP and the ORS 215.296 and
county equivalent farm impact standards. In Meyer v. City of Portland, 67 Or App 274 (1984),
the court of appeals sanctioned two-stage approval processes so long a mandatory approval
criterion that applied to the first stage are satisfied. That is not the case here. The county
proposes to approve the trail in this decision. The county proposes to allow access to the trail
bridge and its accesses applying and complying with no standards. The county has not
demonstrated that the proposed trail will not cause a significant change to accepted farming
practices or significantly increase the cost of accepted farming practices.
The county has no answer to the problem of whole fields being unable to be sprayed. It
has no answer to the problem of trail fences making it so farmers cannot see who is on the other
side to be able to know whether they can spray at all. It does not solve for the necessity to hire
spotters to avoid violating spray labels, AEZs or slug bait restrictions. It does not solve the many
other problems outlined in this letter and others in the record.
Moreover, the devasting gamble that the county proposal seeks to take is itself a violation
of the farm impacts test and county conditional use permit standards. The risk of trespass and
food safety incursions carries such severe consequences to farmers that they cannot take that risk
and they will have to significantly change their accepted farming practices at significant cost to
do what they can to eliminate it – to include employing expensive hand labor to try to deal with
pests and weeds, and spotters in something like watchtowers to keep people and animals off of
the farm.
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16. County improperly presumes that the Yamhill Bus Barn Trailhead zoning can
be feasibly and easily changed to allow the trail and that no standards apply.
The county presumes that the Yamhill trailhead can be situated on industrial land where it is
otherwise prohibited. The county claims that it is pursuing code amendments that will allow it to
make a trail head and trail a permitted outright use of industrial land. The county is wrong. In
order to make trails and trailheads outright allowed uses of industrial land the county must
demonstrate that doing so does not have a “significant effect” on a transportation facility and
comply with OAR 660-012-0060. The county fails to do so and fails to demonstrate that it is
feasible for the county to do so. Moreover, such a text amendment requires the county to
demonstrate compliance with Goal 9 (Economy of the State) as well as relevant provisions of its
comprehensive plan including provisions requiring that it not introduce incompatible land uses
into industrial areas. The proposed trailhead and trail is incompatible with industrial uses and the
county makes no effort to show otherwise. Examples abound in the record. One example is
from Fruithill for which there are many letters explaining conflicts. Another is the fact that the
current use of the “trailhead” is a school bus barn. They county plans to kick the owner of that
industrial business out for the trail head. That is a conflict and irrefutable evidence of
incompatibility.
17. County’s findings fail to comply with the county’s conditional use criteria.
LUBA determined that the proposal failed to comply with the county’s own conditional
use criteria in YCZO 1202.02. Recall, the county’s trail approval decision relied upon the
county’s failed compliance with the farm impact standards to demonstrate compliance with
several of the county’s conditional use criteria. LUBA held the farm impacts test and county
conditional use permit standards are not the same and impose different requirements. LUBA
held that the county failed demonstrate that the proposal complied with all conditional use permit
requirements. The county has not solved these significant problems on remand and the proposal
must be denied.
a. Consistency of the Trail with the County’s Comprehensive Plan (YCZO
1202.02(B))
This criterion requires that the proposed trail be consistent with applicable county
comprehensive plan goals and policies. The county not only failed to properly apply its
agricultural plan standards, but LUBA explained that the county also failed to apply water
resources, fish and wildlife and open spaces standards, not to mention the county’s transportation
system plan (TSP). The county, on remand, also fails to identify and apply plan standards
relating to rural area development and economic development. See discussion of comprehensive
plan consistency under heading “3. Proposal Fails to Comply with the County Plan.” Instead, the
applicant seeks to ignore those relevant and applicable plan standards. It cannot get deference
even from LUBA from such a wrong interpretation of the county’s own YCZO 1202.02(B)
provision.
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b. Suitability of the Parcel for the Trail Considering its Location (YCZO
1202.02(C))
LUBA held that the YWT failed to demonstrate compliance with this standard requiring
the location for the use be suitable because of the fact that the proposed trail location runs
through the heart of high-value farmland zoned EFU. This is the law of the case. The county
now attempts to interpret this standard to ignore farm impacts and to say farm impacts can only
be evaluated under the farm impacts test. This is not what the standard says and is not what
LUBA has already held. This the county may not reinterpret its code to mean something
completely different now. Even if it could, the express words of the code do not support the
county’s offered interpretation.
The county attempts to escape this standard’s requirement to evaluate farm impacts by
claiming that the adverse impacts to farming are punted to an improper subsequent master
planning process where this and other conditional use permit standards are expressly excluded.
If the county gets its way, it will never apply its conditional use permit standards to the proposed
trail as they apply to adverse impacts on farming. This is because some unclear types of farm
impacts are all punted to a later master plan process where the county conditional use standards
will expressly not apply. We note that the deferred master plan process appears to only deal with
adverse impacts to farming in the context of fencing. That certainly does not resolve all adverse
impacts to farming and does not even purport to do so. This is error and does not meet any
relevant standard. As noted elsewhere, the cases authorizing deferral do not authorize using that
tool to escape compliance with relevant standards as the county attempts to do.
In addition, the trail is prohibited in the HI and LI zones. That the county has said that it
will simply amend the zones to allow the trail is does not demonstrate feasibility. In order to
make trails and trailheads outright allowed uses of industrial land the county must demonstrate
that doing so does not have a “significant effect” on a transportation facility and comply with
OAR 660-012-0060. The county fails to do so and fails to demonstrate that it is feasible for the
county to do so. Moreover, such a text amendment requires the county to demonstrate
compliance with Goal 9 (Economy of the State) as well as relevant provisions of its
comprehensive plan including provisions requiring that it not introduce incompatible land uses
into industrial areas. The proposed trailhead and trail is incompatible with industrial uses and the
county makes no effort to show otherwise. Examples abound in the record. One example is
from Fruithill for which there are many letters explaining conflicts. Another is the fact that the
current use of the “trailhead” is a school bus barn. They county plans to kick the owner of that
industrial business out for the trail head. That is a conflict and irrefutable evidence of
incompatibility.
With regard to topography and natural features, the trail will cross 3 waterways,
including Stag Hollow Creek. The county has made no effort to obtain any environmental
permits to cross these waterways as explained on page 19 of this letter.
The county has not demonstrated compliance with this criterion.
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c. Character of the Surrounding Area (YCZO 1202.02(D))
This standard requires the applicant to demonstrate:
“The proposed use will not alter the character of the surrounding area in a manner
which substantially limits, impairs or prevents the use of surrounding properties
for the permitted uses listed in the underlying zoning district.”
The applicant improperly ignores the three different alterations which are prohibit. It just
presumes (improperly) that they are all the same – they are not. This standard requires the
county to find that the proposed nonfarm use does not substantially limit or substantially impair
or preclude permitted uses in the EFU as well as the HI zone (Fruithill) and the RI/HI zone (bus
barn. It fails to do so. It ignores the undisputed evidence in the record of substantial impairment
to Fruithill and the bus barn business that operates where the trailhead is proposed and merely
presumes compatibility. It ignores or dismissed significant preclusion, limits and impairments to
farming that occurs if the proposed nonfarm trail is approved.
The county ignores compliance with this standard on the wrong claim that it is satisfied
by compliance with the farm impacts test. This is contrary to the express words of the standard.
The farm impacts test and the requirement not to alter the character of the surrounding area
standard expressed above are not the same. The fact is that the character of this area is a rural
farming community and the undisputed evidence is that the proposal has devastating
consequences to it.
LUBA held that the YWT failed to demonstrate compliance with YCZO 1202.02(D). As
with other standards, the applicant ignores LUBA’s interpretation and attempts to read adverse
impacts to farming and the nature of the area as a farming community out of existence; however,
LUBA’s interpretation is law of the case and may not be ignored. The county must demonstrate
that the proposed trail does not alter the character of the surrounding area including the fact that
the surrounding area is composed of farming of particular types that are harmed by the proposal
and with which the proposal is not capable of co-existing without completely altering the
character of the area. The proposal cuts off access to working farms that have no other practical
way to reach both sides of a farm. That is a substantial impairment to permitted farm uses. And
it certainly alters the character of the surrounding area. It imposes devastating limits on pesticide
spray operations. It causes and threatens significant food safety problems such that farmers are
put at risk of losing necessary certifications.
While the county also responds that farming has always taken place adjacent to public
rights-of-way, the vast majority of those public rights-of-way are rural county roads or highways,
not places where hordes of people walk or bicycle. Especially here, the roads and highways in
the “surrounding area” are incapable of supporting pedestrian or bicycle or equestrian traffic.
The county’s own evidence demonstrates this. There has never been an organized bike, running,
pedestrian or equestrian activity on the road surrounding the proposed nonfarm trail and trailhead
use. Yet, this is contemplated for the proposed segment of the proposed nonfarm trail. And
there are almost never any bikes or pedestrian or equestrians on those roads surrounding the
proposed nonfarm use either. This is because they are unsafe for such activity as the county is
fond of pointing out throughout the record.
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Moreover, simply because people can theoretically walk or bike or ride horses on public
rights-of-way does not mean that they do so in the surrounding area (they do not) and certainly
not in the same numbers as on the proposed recreational trail that is being promoted to visitors
from all around the country. And there is zero evidence that such a trail exists in the surrounding
area in the middle of existing commercial farms, as here. Moreover, public recreational trails are
sensitive areas where many people are exposed and that require different responses in farming
practices than those required by a county road or highway where people are mostly sheltered by
their cars. Again, with regard to spraying practices, the Farmers have not claimed a right to spray
county property or to put people at risk of being sprayed. The problem is the converse; the
county’s nonfarm proposal causes setbacks and whole field spray restrictions to farmers accepted
farming practices, on their farms
Because other public rights-of-way like county roads and highways are not considered
sensitive sites, they do not trigger the buffer zones that some pesticides require. Similarly, such
rights-of-way are not recreational areas around which farmers are precluded from spraying other
pesticides. It is type of use on the public right-of-way, and not simple fact that it is a public rightof-way, that dictates how the farming practices on adjacent lands are conducted.
There is no evidence to support the assertion that other proposed non-farm uses allowed
in the EFU zone are “routinely” found to comply with this criterion. In fact, so far as we are
aware, the county is routinely reversed or remanded on its cavalier attitude towards farming. A
simple Westlaw search demonstrates this as does the decision in Stop the Dump. Nothing
demonstrates that this proposed nonfarm use, a controversial 2.82-mile segment of a 12.48-mile
trail through the middle of high-value commercial farmland complies and it simply does not. All
of the Farmers’ evidence in the record that explains farm impacts also shows that the trail will
alter the character of the area in in a manner that limits and/or impairs a “materially destructive
way” and also precludes the use of surrounding properties for permitted uses.
Finally, the county relies upon a later so-called master plan process to solve farm impacts
and apparently its problems with compliance with this standard. This is unavailing. The
improper subsequent master planning process is one where the compatibility and other
conditional use permit standards are expressly excluded from being applied. If the county gets
its way, it will never apply its conditional use permit standards to the proposed trail as they apply
to adverse impacts on farming. This is because some unclear types of farm impacts are all
punted to a later master plan process where the county conditional use standards will expressly
not apply. This is error and does not meet any relevant standard. As noted elsewhere, the cases
authorizing deferral do not authorize using that tool to escape compliance with relevant standards
as the county attempts to do.
The county has not demonstrated compliance with this criterion.
d. Adequacy of Public Facilities (YCZO 1202.02(E))
Highway 240 is inadequate to serve the proposed trail and so is OR 47. The applicant’s
traffic study assumes, without any kind of support, that of the estimated trail users, 75% will be
local residents of the cities of Yamhill and Carlton who walk or bike to use the trail. The
applicant insists that the proposed trail will only serve pedestrian and bicycle commuters and
children traveling between the two cities. There is no support for this assertion.
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Even if the majority of trail users were limited to local residents of Yamhill and Carlton,
the only evidence in the record is that Highway 240 does not have the capacity to safely handle
the pedestrian traffic that will be generated by the proposed trail. There is 1300 ft that the
applicant assumes will be walked, biked or accessed via horse that is a death trap – it is
completely unsuited and unsafe for those purposes and the evidence is uniform in that reality.
The applicant’s own traffic study acknowledges that Highway 240 between Yamhill and the
proposed trailhead at the Bus Barn is a two-lane road with “little to no paved shoulders”, a speed
limit of 45 mph, and that there are no existing bicycle or pedestrian facilities. The applicant has
not demonstrated that Highway 240 is adequate to serve the proposed trail nor that it is feasible
that it can be made adequate to serve the proposed trail. And in fact, the Farmers have
conclusively shown in their traffic and parking report, that the applicant’s methodology and
assumptions are fatally flawed. See Exhibit 11.
Accordingly, the applicant has not demonstrated compliance with this criterion.
e. Compatibility with Existing Uses (YCZO 1202.02(F))
Here again, LUBA found the YWT failed to meet this approval standard because the
county relied upon its failed farm impact standards to demonstrate compliance with YCZO
1202.02(F) – requiring the county to demonstrate that the proposed trail is or can be made
compatible with existing and other allowable uses in the area.
Now, the county claims the right to ignore farm impacts. It is law of the case that the
county may not do so. Moreover, it is inconsistent with e express words, context and purpose of
the standard to ignore compatibility with farm uses. They are an existing use. There is no
justification to ignore them.
The county cannot as a matter of law, on this record, demonstrate compliance with this
criterion. The overwhelming weight of the evidence comes from the affected farmers in the
“area” and it demonstrates that the YWT is not and cannot be made compatible with this farm
area. The county relies on conditions of approval to satisfy this compatibility standard, but those
conditions do not create compatibility as explained elsewhere in this letter and in other evidence
and argument in the record.
Moreover, many of those conditions are punted to an improper subsequent master
planning process where the compatibility and other conditional use permit standards are
expressly excluded. If the county gets its way, it will never apply its conditional use permit
standards to the proposed trail as they apply to adverse impacts on farming. This is because
some unclear types of farm impacts are all punted to a later master plan process where the county
conditional use standards will expressly not apply. This is error and does not meet any relevant
standard. As noted elsewhere, the cases authorizing deferral do not authorize using that tool to
escape compliance with relevant standards as the county attempts to do.
The county has no answer to the problem of whole fields being unable to be sprayed. It
has no answer to the problem of trail fences making it so farmers cannot see who is on the other
side to be able to know whether they can spray at all. It does not solve for the necessity to hire
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spotters to avoid violating spray labels, AEZs or slug bait restrictions. It does not solve the many
other problems outlined in this letter and others in the record.
The applicant has not demonstrated compliance with this criterion.
Arguments / Evidence Incorporated
The Farmers hereby incorporate by this reference all of the arguments and evidence from
LUBA No. 2020-032/033.
Conclusion
It is respectfully submitted that the county must deny the proposed trail.
Very truly yours,
Wendie L. Kellington
WLK:wlk
CC: Clients
Exhibits:
1. Letter to BOC from Wendie Kellington, dated April 30, 2020
2. Email from Wendie Kellington re May 14 does not work
3. Letter to BOC from Wendie Kellington, dated April 30, 2020 (Request for Setover)
4. Letter to BOC from Wendie Kellington, dated March 7, 2020 (Request for Reconsideration)
5. Emails between County and Wendie Kellington
6. April 30, 2020 BOC Agenda
7. April 30, 2020 BOC Formal Session partial transcript
8. Request for audit of ODOT
9. U.S. EPA Application Exclusion Zone FAQs
10.“Deadline” slug bait label
11.Clemow Associates LLC – Response to YWT User Estimate and Parking Demand Study
12.Newspaper articles and Facebook Posts re: trespass on trails
13.Bryan Schmidt letter
14.Jim and Julie Van Dyke letter
15.Lee Schrepel letter
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Wendie L. Kellington
P.O. Box 159
Lake Oswego Or
97034

Phone (503) 636-0069
Mobile (503) 804-0535
Facsimile (503) 636-0102
Email: wk@klgpc.com

April 30, 2020
Via Electronic Mail
Board of Commissioners
And
Ken Friday
Planning Director
Yamhill County
RE:

LUBA Remand Yamhelas Trail G01-18

Dear Members of the Board and Mr. Friday:
Please include this letter in the record of the above matter on behalf of our clients the
Farmers. After hours yesterday, the day before this morning’s scheduled proceeding in the
above matter, the applicant, for the first time, presented his 27-page traffic and parking study and
69-page single spaced “findings” argument to respond to the LUBA remand. It is inexcusable
that these materials were not provided to the public, or presumably to you before, or at a
minimum, contemporaneously with, the applicant’s request to initiate remand. It is even worse
that the applicant waited until after hours the day before your 10 am “hearing” to finally reveal
his hand. Assuming you have not been in possession of these applicant documents any longer
than the public has, neither you, nor we, nor any other member of the public, has had any chance
to review or respond to those materials to enable any sort of meaningful participation in the
proceeding today. On behalf of the Farmers that this firm represents, we strongly object and
request that you postpone this matter to a time on or after June 30, 2020. The applicant’s
demonstrated lack of respect for public participatory rights, the importance and role of legal
standards and for the concerns of the farmers most affected, is appalling. The applicant’s
strategy betrays the obvious: that this project can only be approved if the applicant does not play
the rules.
This matter should be postponed until the end of June 2020 so the public may respond to
these materials and you have a chance to review the entirety. Any less is inadequate for the
public (including Farmers) to (1) hire their own traffic engineer, (2) provide that traffic engineer
with information, (3) have him write a responsive report, (4) for the Farmers and this firm to
review the 69-pages of “findings” and (5) provide evidence and argument regarding whether the
trail can be lawfully approved and the errors in the findings, which a cursory glance shows are
many. Any less time than that is wholly inadequate in the best of times but especially so now.
In this time of a global pandemic when we are all under a shelter in place order and getting a
hold of people is extremely difficult, any less time given the amount of applicant material
presented at the last minute is inadequate.
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By way of example, the Oregon Court of Appeals has declared a standing emergency and
has postponed all oral arguments in all types of cases until after July 1, 2020. It is unreasonable
and unnecessary to demand that the public have an inadequate period for response and
inadequate period for you to review that material on a timeline that is any less.
Accordingly, it is not just important that you postpone this matter to ensure public
participation. It is also essential that you do so to assure that you make the right decision based
upon legitimate evidence.
You have not been provided this. A quick skim of the “Yamhelas Westsider Trail User
Estimate and Parking Demand Study” (“Study”) demonstrates that it is seriously flawed from its
point of beginning assumptions to its methodology to its conclusions. It starts from the
assumption that 75% of the usership originate in Yamhill or Carlton and will be “local” users.
Nothing supports that assumption. We have included in the record of this matter a study, which
one of the trail proponents cited in the 2019 proceedings to show that usership will be from all
over, that demonstrates exactly that usership will be from all over Oregon and other parts of the
country, if not international travelers. In fact, the previous decision that LUBA remanded
included many county findings explaining that it was the county’s expectation that trail users will
come from all over state and nation and prop up the wine industry. Yamhill Visit Oregon put a
letter into the record explaining the trail will be attractive to out-of-state and international visitors
(Rec 1175). This seriously undermines the idea floated in the “Study” that there are almost no
such users. The “Study” includes vastly underestimated numbers of users and vastly
underestimated parking demands.
The “Study” includes no plan for parking on Fryer Rd which the proposed trail will cross
that is an obvious site of trail enthusiasts parking their cars, trucks and horse trailers to use the
trail.
The “Study” fails to recognize that the majority of out of town visitors coming to the trail
will arrive via State Highway 240. The assumption that parking at the “trailhead” bus barn is
adequate, is unsupported.
The Study fails to match up with the narrative in the record that school kids from all of
Yamhill and all of Carlton will use the trail to get to school. The “Study” merely presumes a
handful of these users. Which is it? Almost all the kids (the justification for the trail and the
subject of numerous letters) or almost none of them (the “Study”)?
The “Study” calls two state highways (Hwy 240 and Hwy 47) “minor arterials” but they
are state highways and subject to ODOT mobility standards that are not met. Moreover, if you
actually look at the data, Highway 47 is well beyond the number of existing trips that would
enable the county to call it a “minor arterial” even if it were a county road subject to county
standards, which it is not.
Finally, the presumed parking in Carlton and Yamhill does not exist, it is not feasible that
it exist and this too demonstrates that the “Study” and its assumptions are incorrect.
2
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You should postpone this matter until on or after June 30, 2020 so you can get this right.
You have that right and with all due respect, the obligation to do so. If anyone tells you that you
cannot do that, they are not telling you the truth. Thank you for your consideration.
Very truly yours,

Wendie L. Kellington
WLK:wlk
CC: Clients

3
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From:
To:
Cc:
Subject:
Date:

Wendie Kellington
Ken Friday
Mike Freese; Sarah Mitchell; Christian Boenisch
May 14 does not work
Thursday, April 30, 2020 12:15:47 PM

I am giving an American bar Assoc webinar
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Wendie L. Kellington
P.O. Box 159
Lake Oswego Or
97034

Phone (503) 636-0069
Mobile (503) 804-0535
Facsimile (503) 636-0102
Email: wk@klgpc.com

April 30, 2020
Via Electronic Mail
Yamhill County Board of Commissioners
525 NE 4th Street,
McMinnville, OR 97218
RE:

Yamehlas Trail Remand G-01-18 Request to Set Over Date for Hearing

Dear Members of the Board of Commissioners:
Please set over the hearing on the above matter to at least May 21, 2020 and preferably
later. This is essential for the process to be a fair one as I explain below. The requested modest
adjustment enables the applicant to submit his final written argument on or before May 27, 2020
and for you to have a chance to review everything and decide a week or two later. It changes
little for the county but makes all the difference to the Farmers and to the fairness of the process.
As you know, my clients who are farmers have invested a great deal in me, in an effort to
be heard regarding the significant adverse impacts of the proposed Yamhelas Trail on their
working farms, through which the proposed trail cuts. I cannot attend the May 14, 2020 hearing
you set today, because I am committed to give a presentation to the American Bar Association,
to a national audience of state and local government attorneys, on Strategies for Housing the
Homeless at 10 am PST. https://www.americanbar.org/events-cle/mtg/web/399760298/ There
is no one else who can stand in for me for either the Homelessness session or the Farmers’
hearing.
There are three good reasons why you should grant this modest request. First, the 45
farmers whom I have represented in this matter for more than 2 years have invested greatly in
me. There is no one else with the breadth of experience and understanding of the record to
adequately represent their interests and I cannot attend a hearing on May 14, 2020. I do not
believe you understood this today.
Second, you have no time pressure to have a hearing on May 14, 2020. Under the
existing situation you have no obligation to make a decision until July 27, 2020. No one is hurt
under this requested adjustment. But there is great harm if this modest request is not granted.
Third, Mr. Friday did not accurately report the Farmers’ set over request. The Farmers
filed papers explaining that the applicants’ volumes of materials submitted at the last minute
after hours last night, required an extension until the end of June to enable the Farmers to
respond. If “splitting the difference” is the goal, then the hearing would occur in the first week
of June. There is simply no way that I can hire a traffic engineer, provide him with information,
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have him review the applicant’s DEA traffic and parking report submitted last night, expect him
to gather agency information from ODOT when almost no one is at their ODOT offices (ODOT
is responsible for Hwy 47 and 140), write a report, digest it, as well as review the 69 pages of
findings submitted last night by the applicant, review them, write a response, have my clients
respond with evidence to the many assertions contained in the 69 pages of applicant findings,
plus all of the other evidence that was submitted yesterday, all by end of day May 13, 2020.
An added problem is that it is almost the end of the day and all of the applicant’s material
is still not posted to the county website and there is no way to go to the county to obtain it. The
applicant claimed to have a submittal with four parts. But the final, fourth part has never been
supplied. Accordingly, the Farmers still do not have all of the applicant’s information to which
they are supposed to respond. The situation is untenable.
Accordingly, we request that you set this matter over at least to May 21, 2020 and
preferably later for the reasons outlined. Thank you.
Very truly yours,

Wendie L. Kellington
WLK:wlk
CC: Ken Friday, Planning Director
Clients

2
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Wendie L. Kellington
P.O. Box 159
Lake Oswego Or
97034

Phone (503) 636-0069
Mobile (503) 804-0535
Facsimile (503) 636-0102
Email: wk@klgpc.com

May 5, 2020
Via Electronic Mail
Yamhill County Board of Commissioners
Via Ken Friday Planning Director
Via Christian Boenish
County Counsel
RE: Request for Reconsideration Decision to set Yamehlas Trail Remand G-01-18 Hearing on
May 14, 2020
Dear Chair Olsen and Members of the Board:
This requests that you make a motion to reconsider your motion from April 30, 2020 to
have the hearing on the above matter on May 14, 2020 and then to set the hearing over to at least
May 21, 2020 and preferably later. Your authority to do so is clearly specified in your code:

The Farmers have selected me as their representative to speak. I have represented them for more
than 2 years in this matter. I cannot attend a hearing on May 14, 2020 because I am giving
presentations for the American Bar Association on that day. Moreover, the applicant submitted
voluminous materials after hours the evening of April 29, 2020, including a traffic study and we
have only today been able to hire a traffic engineer to review it. A week is inadequate time for a
comprehensive review of and report responding to, the applicant’s 29-page traffic report.
Further, the applicant submitted 69 pages of new findings the evening of April 29, 2020. These
must be reviewed and require both evidentiary and legal analysis and response. Providing that
by end of day on May 13, 2020 to provide on May 14, 2020 is inadequate time and prejudices
the Farmers rights to a full and fair chance to present their case. The county is not hurt at all by
the requested delay, but the Farmers are hurt by a refusal. We are aware of no reason to refuse
our request other than spite and we ask that you please make the requested motion. Thank you.
Very truly yours,

Wendie L. Kellington
WLK:wlk
CC: Clients
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Wendie Kellington
Christian Boenisch; Ken Friday; Ken Huffer
Sarah Mitchell; Alice Patridge; Allen Sitton (allencsitton@embarqmail.com); B. J. Matthews
(bjmatt9@gmail.com); Beau Ellis; Ben Van Dyke (vandykeben@yahoo.com); Brian Coussens
(glencoefarms@frontier.com); Bryan Schmidt (milkman@startmail.com); Casey Van Dyke
(Caseyvandyke@yahoo.com); Stephanie Armstrong; Celine McCarthy (forestgrovept@aol.com); chris mattson;
Chris Mattson - Yamhelas Trail (ryegrass.cm@gmail.com); Cory Van Dyke; Darren Sutherland
(drsuth@hotmail.com); Eric Kuehne (erickuehne@yahoo.com); Greg McCarthy (groundzerofarm@aol.com); Jeff
Bernards (nwhandtools@yahoo.com); Jim & Julie Van Dyke; John & Lynne Wiser (whiterhino4x4@comcast.net);
John Van Dyke; Kris Weinbender; Lee Schrepel; Lester Sitton (lsitton@onlinenw.com); Mark and Velma Van Dyke
(markvandyke6@gmail.com); "Mark Gaibler"; Richard and Christy Cloepfil (Chriscloepfil@aol.com); Samantha
Bayer; "Scott Bernards"; Tim Pfeiffer (tpfeiffer2@frontier.com); Tom Hammer (tom@tomhammerfarms.com);
Warren Ewing (swewing@hotmail.com); Stephanie Armstrong
RE: Req Reconsideration on May 7, 2020.pdf
Friday, May 8, 2020 10:19:00 AM

Christian,
This was the “public comment” portion of the meeting. I had the right to comment. I
attempted to do so. It was clear the commission had not received my letter. I asked you to
read my letter. You refused. I asked you to summarize my letter, you refused. You had a
duty to either summarize or read my letter for the Board because I had the right to participate
in that segment of the meeting. You foreclosed that right. It was clear the commission was
misled, and unaware of my request for reconsideration. You had a duty to correct their
misunderstanding. When the county wants to hear from people, the favored speakers can
make comments by phone as occurred with the speaker before. Disfavored speakers are
treated to the converse. I do not believe that in America, in Oregon or even in Yamhill County
that the described behavior is lawful. Be advised that you are not authorized to communicate
on this string or with my clients. Do not do it again. Wendie Kellington

Wendie L. Kellington|Attorney at Law.
P.O. Box 159
Lake Oswego Or
97034
(503) 636-0069 office
(503) 636-0102 fax
wk@klgpc.com
www.wkellington.com
This e-mail transmission is intended only for the use of the individual or entity to which it is addressed, and may contain
information that is PRIVILEGED, CONFIDENTIAL, and exempt from disclosure by law. Any unauthorized
dissemination, distribution or reproduction is strictly prohibited. If you have received this transmission in error,
please immediately notify the sender and permanently delete this transmission including any attachments in their
entirety.

From: Christian Boenisch <boenischc@co.yamhill.or.us>
Sent: Friday, May 8, 2020 10:11 AM
To: Wendie Kellington <wk@klgpc.com>; Ken Friday <fridayk@co.yamhill.or.us>; Ken Huffer
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<hufferk@co.yamhill.or.us>
Cc: Sarah Mitchell <sm@klgpc.com>; Alice Patridge <alicejuiceplus@gmail.com>; Allen Sitton
(allencsitton@embarqmail.com) <allencsitton@embarqmail.com>; B. J. Matthews
(bjmatt9@gmail.com) <bjmatt9@gmail.com>; Beau Ellis <beau.ellis@vf-law.com>; Ben Van Dyke
(vandykeben@yahoo.com) <vandykeben@yahoo.com>; Brian Coussens
(glencoefarms@frontier.com) <glencoefarms@frontier.com>; Bryan Schmidt
(milkman@startmail.com) <milkman@startmail.com>; Casey Van Dyke (Caseyvandyke@yahoo.com)
<caseyvandyke@yahoo.com>; Stephanie Armstrong <armstrongs@co.yamhill.or.us>; Celine
McCarthy (forestgrovept@aol.com) <forestgrovept@aol.com>; chris mattson
<chris@northvalleyseeds.com>; Chris Mattson - Yamhelas Trail (ryegrass.cm@gmail.com)
<ryegrass.cm@gmail.com>; Cory Van Dyke <cory@carltonseed.com>; Darren Sutherland
(drsuth@hotmail.com) <drsuth@hotmail.com>; Eric Kuehne (erickuehne@yahoo.com)
<erickuehne@yahoo.com>; Greg McCarthy (groundzerofarm@aol.com)
<groundzerofarm@aol.com>; Jeff Bernards (nwhandtools@yahoo.com)
<nwhandtools@yahoo.com>; Jim & Julie Van Dyke <jandjvandyke@gmail.com>; John & Lynne Wiser
(whiterhino4x4@comcast.net) <whiterhino4x4@comcast.net>; John Van Dyke
<vanfarm@juno.com>; Kris Weinbender <fsf_uskw@yahoo.com>; Lee Schrepel
<lee@fruithillinc.com>; Lester Sitton (lsitton@onlinenw.com) <lsitton@onlinenw.com>; Mark and
Velma Van Dyke (markvandyke6@gmail.com) <markvandyke6@gmail.com>; 'Mark Gaibler'
<markgaibler@gmail.com>; Richard and Christy Cloepfil (Chriscloepfil@aol.com)
<chriscloepfil@aol.com>; Samantha Bayer <samantha@oregonfb.org>; 'Scott Bernards'
<scottbernardsfarm@gmail.com>; Tim Pfeiffer (tpfeiffer2@frontier.com) <tpfeiffer2@frontier.com>;
Tom Hammer (tom@tomhammerfarms.com) <tom@tomhammerfarms.com>; Warren Ewing
(swewing@hotmail.com) <swewing@hotmail.com>; Stephanie Armstrong
<armstrongs@co.yamhill.or.us>
Subject: RE: Req Reconsideration on May 7, 2020.pdf
Wendie,
I wanted to respond to just a few of your incorrect statements:
-              I did not tell the commissioners not to read material from you. I simply asked you to
follow the law and stop having ex parte communications with the Commissioners. I
will remind you that this is something I have already had to ask you to do more than
once in this same matter (see attached).
-              I emailed you twice during the meeting confirming that your letter had been
forwarded on to the Commissioners. Ken Friday also emailed you and sent you a
copy of his email forwarding your letter. I also confirmed with each Commissioner
that they received Mr. Friday’s email of Wednesday morning.
-              The section of Ordinance 900 you cite is not the appropriate procedure in this
matter. This is a quasi-judicial land use proceeding under the Yamhill County Zoning
Ordinance. I would refer you to Section 1402.01, “Notice of Quasi-Judicial Public
Hearing”. I will remind you again that this is something you have been previously
informed of in this matter (see attached).
-              I strongly disagree with your baseless allegations that the County or any of its
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elected officials or employees have somehow failed to follow the law, been unfair or
acted unethically at any time during this process. The County has and will continue
to follow the law in this matter and expects representatives of all parties to do the
same.
Regards,
Christian
Christian F. Boenisch
Yamhill County
County Counsel
(503) 434-7502
boenischc@co.yamhill.or.us
*****CONFIDENTIALITY NOTICE*****
This e-mail may contain information that is privileged, confidential, or otherwise exempt from
disclosure under applicable law. If you are not the addressee or it appears from the context or
otherwise that you have received this e-mail in error, please advise me immediately by reply e-mail,
keep the contents confidential, and immediately delete the message and any attachments from your
system.
************************************
From: Wendie Kellington <wk@klgpc.com>
Sent: Thursday, May 7, 2020 1:05 PM
To: Ken Friday <fridayk@co.yamhill.or.us>; Christian Boenisch <boenischc@co.yamhill.or.us>; Ken
Huffer <hufferk@co.yamhill.or.us>
Cc: Sarah Mitchell <sm@klgpc.com>; Alice Patridge <alicejuiceplus@gmail.com>; Allen Sitton
(allencsitton@embarqmail.com) <allencsitton@embarqmail.com>; B. J. Matthews
(bjmatt9@gmail.com) <bjmatt9@gmail.com>; Beau Ellis <beau.ellis@vf-law.com>; Ben Van Dyke
(vandykeben@yahoo.com) <vandykeben@yahoo.com>; Brian Coussens
(glencoefarms@frontier.com) <glencoefarms@frontier.com>; Bryan Schmidt
(milkman@startmail.com) <milkman@startmail.com>; Casey Van Dyke (Caseyvandyke@yahoo.com)
<caseyvandyke@yahoo.com>; Stephanie Armstrong <armstrongs@co.yamhill.or.us>; Celine
McCarthy (forestgrovept@aol.com) <forestgrovept@aol.com>; chris mattson
<chris@northvalleyseeds.com>; Chris Mattson - Yamhelas Trail (ryegrass.cm@gmail.com)
<ryegrass.cm@gmail.com>; Cory Van Dyke <cory@carltonseed.com>; Darren Sutherland
(drsuth@hotmail.com) <drsuth@hotmail.com>; Eric Kuehne (erickuehne@yahoo.com)
<erickuehne@yahoo.com>; Greg McCarthy (groundzerofarm@aol.com)
<groundzerofarm@aol.com>; Jeff Bernards (nwhandtools@yahoo.com)
<nwhandtools@yahoo.com>; Jim & Julie Van Dyke <jandjvandyke@gmail.com>; John & Lynne Wiser
(whiterhino4x4@comcast.net) <whiterhino4x4@comcast.net>; John Van Dyke
<vanfarm@juno.com>; Kris Weinbender <fsf_uskw@yahoo.com>; Lee Schrepel
<lee@fruithillinc.com>; Lester Sitton (lsitton@onlinenw.com) <lsitton@onlinenw.com>; Mark and
Velma Van Dyke (markvandyke6@gmail.com) <markvandyke6@gmail.com>; 'Mark Gaibler'
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<markgaibler@gmail.com>; Richard and Christy Cloepfil (Chriscloepfil@aol.com)
<chriscloepfil@aol.com>; Samantha Bayer <samantha@oregonfb.org>; 'Scott Bernards'
<scottbernardsfarm@gmail.com>; Tim Pfeiffer (tpfeiffer2@frontier.com) <tpfeiffer2@frontier.com>;
Tom Hammer (tom@tomhammerfarms.com) <tom@tomhammerfarms.com>; Warren Ewing
(swewing@hotmail.com) <swewing@hotmail.com>; Stephanie Armstrong
<armstrongs@co.yamhill.or.us>; Christian Boenisch <boenischc@co.yamhill.or.us>
Subject: RE: Req Reconsideration on May 7, 2020.pdf

[This email originated outside of Yamhill County]

Ken Christian Ken H,
It is impossible for me to know the circumstances. I do know county counsel told the
commissioners not to read material from me. I believe he has made no exceptions to that rule
he imposed, and I believe he has given the commissioners no pathway to understand their role
as a decisionmaker here. All evidence is that the governing body followed county counsel’s
orders and did not read my letter or did not receive my materials. It is without any doubt true
that the Board at their meeting today was wholly unaware I had requested reconsideration
occur today; and they certainly were unaware that request was time sensitive. Christian and
Ken H both know that the Board could only reconsider today per Board rules. Christian and
Ken H simply did not want that to happen and, in pursuit of that wish, allowed the
decisionmaker to be misinformed and mislead, for the sole reason to assist the applicant to
“win”. Comm Kulla stated that he had seen nothing from me regarding the requested set over
since email correspondence a week ago, which further direct correspondence Mr. Boenish has
foreclosed. Comm Kulla claimed I had not given anything since, and he claimed that I had not
given the reasons for the requested extension. All of you then knew his understanding was
wrong and incomplete.
There is a lack of willingness to follow the law and a serious lack of ethics at work here.
County counsel had a duty to ensure the commission was aware that they had a time sensitive
request that they reconsider their motion from last week to set the matter for “hearing” on May
14. He refused to carry out that duty for with a singular design to benefit the applicant,
colored perhaps by personal animus. Neither are acceptable.
Commissioner Olsen opined that it was his understanding that the county would lose a
litigation advantage if the commission extended the hearing. That too is unacceptable. If the
county has litigation woes, they are because the ethical lapses here have permeated this land
use matter for a very long time. I will take up this matter up elsewhere with authorities
interested in the proper administration of justice. The county’s ethical and rule lapses will also
be raised for the record of the Yamhelas Trail land use matter as evidence that the county is
incapable of making any decision on the Yamhelas Trail with even minimal adherence to
law. Wendie Kellington
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Wendie L. Kellington|Attorney at Law.
P.O. Box 159
Lake Oswego Or
97034
(503) 636-0069 office
(503) 636-0102 fax
wk@klgpc.com
www.wkellington.com
This e-mail transmission is intended only for the use of the individual or entity to which it is addressed, and may contain
information that is PRIVILEGED, CONFIDENTIAL, and exempt from disclosure by law. Any unauthorized
dissemination, distribution or reproduction is strictly prohibited. If you have received this transmission in error,
please immediately notify the sender and permanently delete this transmission including any attachments in their
entirety.

From: Ken Friday <fridayk@co.yamhill.or.us>
Sent: Thursday, May 7, 2020 11:17 AM
To: Wendie Kellington <wk@klgpc.com>; Christian Boenisch <boenischc@co.yamhill.or.us>; Ken
Huffer <hufferk@co.yamhill.or.us>; Stephanie Armstrong <armstrongs@co.yamhill.or.us>
Cc: Sarah Mitchell <sm@klgpc.com>; Alice Patridge <alicejuiceplus@gmail.com>; Allen Sitton
(allencsitton@embarqmail.com) <allencsitton@embarqmail.com>; B. J. Matthews
(bjmatt9@gmail.com) <bjmatt9@gmail.com>; Beau Ellis <beau.ellis@vf-law.com>; Ben Van Dyke
(vandykeben@yahoo.com) <vandykeben@yahoo.com>; Brian Coussens
(glencoefarms@frontier.com) <glencoefarms@frontier.com>; Bryan Schmidt
(milkman@startmail.com) <milkman@startmail.com>; Casey Van Dyke (Caseyvandyke@yahoo.com)
<caseyvandyke@yahoo.com>; Celine McCarthy (forestgrovept@aol.com) <forestgrovept@aol.com>;
chris mattson <chris@northvalleyseeds.com>; Chris Mattson - Yamhelas Trail
(ryegrass.cm@gmail.com) <ryegrass.cm@gmail.com>; Cory Van Dyke <cory@carltonseed.com>;
Darren Sutherland (drsuth@hotmail.com) <drsuth@hotmail.com>; Eric Kuehne
(erickuehne@yahoo.com) <erickuehne@yahoo.com>; Greg McCarthy (groundzerofarm@aol.com)
<groundzerofarm@aol.com>; Jeff Bernards (nwhandtools@yahoo.com)
<nwhandtools@yahoo.com>; Jim & Julie Van Dyke <jandjvandyke@gmail.com>; John & Lynne Wiser
(whiterhino4x4@comcast.net) <whiterhino4x4@comcast.net>; John Van Dyke
<vanfarm@juno.com>; Kris Weinbender <fsf_uskw@yahoo.com>; Lee Schrepel
<lee@fruithillinc.com>; Lester Sitton (lsitton@onlinenw.com) <lsitton@onlinenw.com>; Mark and
Velma Van Dyke (markvandyke6@gmail.com) <markvandyke6@gmail.com>; 'Mark Gaibler'
<markgaibler@gmail.com>; Richard and Christy Cloepfil (Chriscloepfil@aol.com)
<chriscloepfil@aol.com>; Samantha Bayer <samantha@oregonfb.org>; 'Scott Bernards'
<scottbernardsfarm@gmail.com>; Tim Pfeiffer (tpfeiffer2@frontier.com) <tpfeiffer2@frontier.com>;
Tom Hammer (tom@tomhammerfarms.com) <tom@tomhammerfarms.com>; Warren Ewing
(swewing@hotmail.com) <swewing@hotmail.com>; Stephanie Armstrong
<armstrongs@co.yamhill.or.us>; Christian Boenisch <boenischc@co.yamhill.or.us>
Subject: RE: Req Reconsideration on May 7, 2020.pdf
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As noted below, I forwarded the attached letter via e-mail yesterday at 9:05 AM and at about 9:10
AM walked over and placed a hardcopy of the letter in each of their office mailboxes. I then
confirmed that this had been done via the e-mail below at 9:14 AM. Please be aware, your letter
was provided to the Board.
Ken Friday
Planning Director
503-434-7516
From: Ken Friday
Sent: Wednesday, May 6, 2020 9:05 AM
To: Casey Kulla <kullac@co.yamhill.or.us>; Rick Olson <olsonr@co.yamhill.or.us>; Mary Starrett
<starrettm@co.yamhill.or.us>
Cc: Christian Boenisch <boenischc@co.yamhill.or.us>; Ken Huffer <hufferk@co.yamhill.or.us>;
Stephanie Armstrong <armstrongs@co.yamhill.or.us>
Subject: FW: Req Reconsideration on May 7, 2020.pdf
Wendie Kellington requested that I send this letter on to the Board prior to your meeting tomorrow.
I will also place hard copies in your office mailbox.
Ken Friday
Planning Director
Ext 3630

From: Ken Friday
Sent: Wednesday, May 6, 2020 9:14 AM
To: Wendie Kellington <wk@klgpc.com>; Christian Boenisch <boenischc@co.yamhill.or.us>
Cc: Sarah Mitchell <sm@klgpc.com>; Alice Patridge <alicejuiceplus@gmail.com>; Allen Sitton
(allencsitton@embarqmail.com) <allencsitton@embarqmail.com>; B. J. Matthews
(bjmatt9@gmail.com) <bjmatt9@gmail.com>; Beau Ellis <beau.ellis@vf-law.com>; Ben Van Dyke
(vandykeben@yahoo.com) <vandykeben@yahoo.com>; Brian Coussens
(glencoefarms@frontier.com) <glencoefarms@frontier.com>; Bryan Schmidt
(milkman@startmail.com) <milkman@startmail.com>; Casey Van Dyke (Caseyvandyke@yahoo.com)
<caseyvandyke@yahoo.com>; Celine McCarthy (forestgrovept@aol.com) <forestgrovept@aol.com>;
chris mattson <chris@northvalleyseeds.com>; Chris Mattson - Yamhelas Trail
(ryegrass.cm@gmail.com) <ryegrass.cm@gmail.com>; Cory Van Dyke <cory@carltonseed.com>;
Darren Sutherland (drsuth@hotmail.com) <drsuth@hotmail.com>; Eric Kuehne
(erickuehne@yahoo.com) <erickuehne@yahoo.com>; Greg McCarthy (groundzerofarm@aol.com)
<groundzerofarm@aol.com>; Jeff Bernards (nwhandtools@yahoo.com)
<nwhandtools@yahoo.com>; Jim & Julie Van Dyke <jandjvandyke@gmail.com>; John & Lynne Wiser
(whiterhino4x4@comcast.net) <whiterhino4x4@comcast.net>; John Van Dyke
<vanfarm@juno.com>; Kris Weinbender <fsf_uskw@yahoo.com>; Lee Schrepel
<lee@fruithillinc.com>; Lester Sitton (lsitton@onlinenw.com) <lsitton@onlinenw.com>; Mark and
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Velma Van Dyke (markvandyke6@gmail.com) <markvandyke6@gmail.com>; 'Mark Gaibler'
<markgaibler@gmail.com>; Richard and Christy Cloepfil (Chriscloepfil@aol.com)
<chriscloepfil@aol.com>; Samantha Bayer <samantha@oregonfb.org>; 'Scott Bernards'
<scottbernardsfarm@gmail.com>; Tim Pfeiffer (tpfeiffer2@frontier.com) <tpfeiffer2@frontier.com>;
Tom Hammer (tom@tomhammerfarms.com) <tom@tomhammerfarms.com>; Warren Ewing
(swewing@hotmail.com) <swewing@hotmail.com>; Stephanie Armstrong
<armstrongs@co.yamhill.or.us>; Christian Boenisch <boenischc@co.yamhill.or.us>
Subject: RE: Req Reconsideration on May 7, 2020.pdf
I just wanted to let you know that I forwarded the attached letter to the Board via e-mail and placed
a hardcopy of it in their individual office mailboxes.
I hope this helps.
Ken Friday
Planning Director
503-434-7516
From: Wendie Kellington <wk@klgpc.com>
Sent: Tuesday, May 5, 2020 6:01 PM
To: Ken Friday <fridayk@co.yamhill.or.us>; Christian Boenisch <boenischc@co.yamhill.or.us>
Cc: Sarah Mitchell <sm@klgpc.com>; Alice Patridge <alicejuiceplus@gmail.com>; Allen Sitton
(allencsitton@embarqmail.com) <allencsitton@embarqmail.com>; B. J. Matthews
(bjmatt9@gmail.com) <bjmatt9@gmail.com>; Beau Ellis <beau.ellis@vf-law.com>; Ben Van Dyke
(vandykeben@yahoo.com) <vandykeben@yahoo.com>; Brian Coussens
(glencoefarms@frontier.com) <glencoefarms@frontier.com>; Bryan Schmidt
(milkman@startmail.com) <milkman@startmail.com>; Casey Van Dyke (Caseyvandyke@yahoo.com)
<caseyvandyke@yahoo.com>; Celine McCarthy (forestgrovept@aol.com) <forestgrovept@aol.com>;
chris mattson <chris@northvalleyseeds.com>; Chris Mattson - Yamhelas Trail
(ryegrass.cm@gmail.com) <ryegrass.cm@gmail.com>; Cory Van Dyke <cory@carltonseed.com>;
Darren Sutherland (drsuth@hotmail.com) <drsuth@hotmail.com>; Eric Kuehne
(erickuehne@yahoo.com) <erickuehne@yahoo.com>; Greg McCarthy (groundzerofarm@aol.com)
<groundzerofarm@aol.com>; Jeff Bernards (nwhandtools@yahoo.com)
<nwhandtools@yahoo.com>; Jim & Julie Van Dyke <jandjvandyke@gmail.com>; John & Lynne Wiser
(whiterhino4x4@comcast.net) <whiterhino4x4@comcast.net>; John Van Dyke
<vanfarm@juno.com>; Kris Weinbender <fsf_uskw@yahoo.com>; Lee Schrepel
<lee@fruithillinc.com>; Lester Sitton (lsitton@onlinenw.com) <lsitton@onlinenw.com>; Mark and
Velma Van Dyke (markvandyke6@gmail.com) <markvandyke6@gmail.com>; 'Mark Gaibler'
<markgaibler@gmail.com>; Richard and Christy Cloepfil (Chriscloepfil@aol.com)
<chriscloepfil@aol.com>; Samantha Bayer <samantha@oregonfb.org>; 'Scott Bernards'
<scottbernardsfarm@gmail.com>; Tim Pfeiffer (tpfeiffer2@frontier.com) <tpfeiffer2@frontier.com>;
Tom Hammer (tom@tomhammerfarms.com) <tom@tomhammerfarms.com>; Warren Ewing
(swewing@hotmail.com) <swewing@hotmail.com>
Subject: Req Reconsideration on May 7, 2020.pdf
Importance: High
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[This email originated outside of Yamhill County]

Ken, Christian,
Attached is a letter that I request you provide to the commissioners’ tomorrow morning so
they may consider it in advance of their May 7, 2020 “Formal Session”. It is time sensitive.
On May 7, 2020 they have the authority to reconsider their decision made last week to set the
hearing on the LUBA remand of the Yamhelas Trail matter on May 14. They can then set it to
a time a week or more later, that is fair. I remind you that you have a duty to provide this to
the Board as I request, to enable this time sensitive request to be considered at the Board’s
May 7, 2020 meeting. You have demanded to administer and manage the flow of information
to the decisionmaker (the Board) and have prohibited me from doing so. This means you have
assumed to administer justice and have a duty to do so timely and fairly. That also means you
have an absolute duty to timely provide this letter to the Board in advance of their May 7,
“Formal Session”, so that they may consider the modest request. Failing to do so will cause
our firm’s 45 Farmer clients to be prejudiced and deprived of a full and a fair opportunity to
present their case. This should be obvious: your current demand that we prepare for a hearing
on May 14, 2020 which is far less time than we need, pay to send an associate attorney to the
county on May 14 who is not anywhere near as familiar with this case as I am, expose her to
COVID-19 completely unnecessarily, only to have the Board then decide about a
postponement is spiteful and expensive. Please confirm that (1) you will provide the attached
written request to the Board well in advance of their May 7 formal session, and (2) let me
know when you do so. Regards, Wendie Kellington

Wendie L. Kellington|Attorney at Law.
P.O. Box 159
Lake Oswego Or
97034
(503) 636-0069 office
(503) 636-0102 fax
wk@klgpc.com
www.wkellington.com
This e-mail transmission is intended only for the use of the individual or entity to which it is addressed, and may contain
information that is PRIVILEGED, CONFIDENTIAL, and exempt from disclosure by law. Any unauthorized
dissemination, distribution or reproduction is strictly prohibited. If you have received this transmission in error,
please immediately notify the sender and permanently delete this transmission including any attachments in their
entirety.
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Wendie Kellington
Christian Boenisch; Alice Patridge; Allen Sitton (allencsitton@embarqmail.com); B. J. Matthews
(bjmatt9@gmail.com); Beau Ellis; Ben Van Dyke (vandykeben@yahoo.com); Brian Coussens
(glencoefarms@frontier.com); Bryan Schmidt (milkman@startmail.com); Casey Van Dyke
(Caseyvandyke@yahoo.com); Celine McCarthy (forestgrovept@aol.com); chris mattson; Chris Mattson Yamhelas Trail (ryegrass.cm@gmail.com); Cory Van Dyke; Darren Sutherland (drsuth@hotmail.com); Eric
Kuehne (erickuehne@yahoo.com); Greg McCarthy (groundzerofarm@aol.com); Jeff Bernards
(nwhandtools@yahoo.com); Jim & Julie Van Dyke; John & Lynne Wiser (whiterhino4x4@comcast.net); John Van
Dyke; Kris Weinbender; Lee Schrepel; Lester Sitton (lsitton@onlinenw.com); Mark and Velma Van Dyke
(markvandyke6@gmail.com); "Mark Gaibler"; Richard and Christy Cloepfil (Chriscloepfil@aol.com); Samantha
Bayer; Sarah Mitchell; "Scott Bernards"; Tim Pfeiffer (tpfeiffer2@frontier.com); Tom Hammer
(tom@tomhammerfarms.com); Warren Ewing (swewing@hotmail.com)
Ken Friday
RE: Our Request for Reconsideration
Thursday, May 7, 2020 10:45:00 AM

Christian,
This is wrong. They expressly said they did not have it. You have a duty to report that it
exists and its substance. I am serious.
From: Christian Boenisch <boenischc@co.yamhill.or.us>
Sent: Thursday, May 7, 2020 10:44 AM
To: Wendie Kellington <wk@klgpc.com>; Alice Patridge <alicejuiceplus@gmail.com>; Allen Sitton
(allencsitton@embarqmail.com) <allencsitton@embarqmail.com>; B. J. Matthews
(bjmatt9@gmail.com) <bjmatt9@gmail.com>; Beau Ellis <beau.ellis@vf-law.com>; Ben Van Dyke
(vandykeben@yahoo.com) <vandykeben@yahoo.com>; Brian Coussens
(glencoefarms@frontier.com) <glencoefarms@frontier.com>; Bryan Schmidt
(milkman@startmail.com) <milkman@startmail.com>; Casey Van Dyke (Caseyvandyke@yahoo.com)
<caseyvandyke@yahoo.com>; Celine McCarthy (forestgrovept@aol.com) <forestgrovept@aol.com>;
chris mattson <chris@northvalleyseeds.com>; Chris Mattson - Yamhelas Trail
(ryegrass.cm@gmail.com) <ryegrass.cm@gmail.com>; Cory Van Dyke <cory@carltonseed.com>;
Darren Sutherland (drsuth@hotmail.com) <drsuth@hotmail.com>; Eric Kuehne
(erickuehne@yahoo.com) <erickuehne@yahoo.com>; Greg McCarthy (groundzerofarm@aol.com)
<groundzerofarm@aol.com>; Jeff Bernards (nwhandtools@yahoo.com)
<nwhandtools@yahoo.com>; Jim & Julie Van Dyke <jandjvandyke@gmail.com>; John & Lynne Wiser
(whiterhino4x4@comcast.net) <whiterhino4x4@comcast.net>; John Van Dyke
<vanfarm@juno.com>; Kris Weinbender <fsf_uskw@yahoo.com>; Lee Schrepel
<lee@fruithillinc.com>; Lester Sitton (lsitton@onlinenw.com) <lsitton@onlinenw.com>; Mark and
Velma Van Dyke (markvandyke6@gmail.com) <markvandyke6@gmail.com>; 'Mark Gaibler'
<markgaibler@gmail.com>; Richard and Christy Cloepfil (Chriscloepfil@aol.com)
<chriscloepfil@aol.com>; Samantha Bayer <samantha@oregonfb.org>; Sarah Mitchell
<sm@klgpc.com>; 'Scott Bernards' <scottbernardsfarm@gmail.com>; Tim Pfeiffer
(tpfeiffer2@frontier.com) <tpfeiffer2@frontier.com>; Tom Hammer (tom@tomhammerfarms.com)
<tom@tomhammerfarms.com>; Warren Ewing (swewing@hotmail.com) <swewing@hotmail.com>
Cc: Ken Friday <fridayk@co.yamhill.or.us>
Subject: RE: Our Request for Reconsideration
Wendie,
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Ken Friday confirmed to you yesterday, and you acknowledged by receipt of his email, that your
letter has been provided to the board.
Thanks,
Christian
From: Wendie Kellington <wk@klgpc.com>
Sent: Thursday, May 7, 2020 10:43 AM
To: Alice Patridge <alicejuiceplus@gmail.com>; Allen Sitton (allencsitton@embarqmail.com)
<allencsitton@embarqmail.com>; B. J. Matthews (bjmatt9@gmail.com) <bjmatt9@gmail.com>;
Beau Ellis <beau.ellis@vf-law.com>; Ben Van Dyke (vandykeben@yahoo.com)
<vandykeben@yahoo.com>; Brian Coussens (glencoefarms@frontier.com)
<glencoefarms@frontier.com>; Bryan Schmidt (milkman@startmail.com)
<milkman@startmail.com>; Casey Van Dyke (Caseyvandyke@yahoo.com)
<caseyvandyke@yahoo.com>; Celine McCarthy (forestgrovept@aol.com) <forestgrovept@aol.com>;
chris mattson <chris@northvalleyseeds.com>; Chris Mattson - Yamhelas Trail
(ryegrass.cm@gmail.com) <ryegrass.cm@gmail.com>; Cory Van Dyke <cory@carltonseed.com>;
Darren Sutherland (drsuth@hotmail.com) <drsuth@hotmail.com>; Eric Kuehne
(erickuehne@yahoo.com) <erickuehne@yahoo.com>; Greg McCarthy (groundzerofarm@aol.com)
<groundzerofarm@aol.com>; Jeff Bernards (nwhandtools@yahoo.com)
<nwhandtools@yahoo.com>; Jim & Julie Van Dyke <jandjvandyke@gmail.com>; John & Lynne Wiser
(whiterhino4x4@comcast.net) <whiterhino4x4@comcast.net>; John Van Dyke
<vanfarm@juno.com>; Kris Weinbender <fsf_uskw@yahoo.com>; Lee Schrepel
<lee@fruithillinc.com>; Lester Sitton (lsitton@onlinenw.com) <lsitton@onlinenw.com>; Mark and
Velma Van Dyke (markvandyke6@gmail.com) <markvandyke6@gmail.com>; 'Mark Gaibler'
<markgaibler@gmail.com>; Richard and Christy Cloepfil (Chriscloepfil@aol.com)
<chriscloepfil@aol.com>; Samantha Bayer <samantha@oregonfb.org>; Sarah Mitchell
<sm@klgpc.com>; 'Scott Bernards' <scottbernardsfarm@gmail.com>; Tim Pfeiffer
(tpfeiffer2@frontier.com) <tpfeiffer2@frontier.com>; Tom Hammer (tom@tomhammerfarms.com)
<tom@tomhammerfarms.com>; Warren Ewing (swewing@hotmail.com) <swewing@hotmail.com>
Cc: Ken Friday <fridayk@co.yamhill.or.us>; Christian Boenisch <boenischc@co.yamhill.or.us>
Subject: Our Request for Reconsideration

[This email originated outside of Yamhill County]

All,
FYI - it appears certain that the letter I sent to the county requesting that the Board be given
my request for reconsideration yesterday did not occur. The Board has said they have not seen
anything more. I am looking into our remedies. W
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Wendie L. Kellington|Attorney at Law.
P.O. Box 159
Lake Oswego Or
97034
(503) 636-0069 office
(503) 636-0102 fax
wk@klgpc.com
www.wkellington.com
This e-mail transmission is intended only for the use of the individual or entity to which it is addressed, and may contain
information that is PRIVILEGED, CONFIDENTIAL, and exempt from disclosure by law. Any unauthorized
dissemination, distribution or reproduction is strictly prohibited. If you have received this transmission in error,
please immediately notify the sender and permanently delete this transmission including any attachments in their
entirety.

From: Wendie Kellington
Sent: Thursday, May 7, 2020 10:36 AM
To: Christian Boenisch - County Counsel (boenischc@co.yamhill.or.us)
<boenischc@co.yamhill.or.us>
Cc: Ken Friday <fridayk@co.yamhill.or.us>
Subject: Where is my request for reconsideration?

It is obvious they do not have it. “I never got anything” says the Board chair. The county has
a duty to provide it to them. It does and will answer their questions, as you know. Please
advise.

Wendie L. Kellington|Attorney at Law.
P.O. Box 159
Lake Oswego Or
97034
(503) 636-0069 office
(503) 636-0102 fax
wk@klgpc.com
www.wkellington.com
This e-mail transmission is intended only for the use of the individual or entity to which it is addressed, and may contain
information that is PRIVILEGED, CONFIDENTIAL, and exempt from disclosure by law. Any unauthorized
dissemination, distribution or reproduction is strictly prohibited. If you have received this transmission in error,
please immediately notify the sender and permanently delete this transmission including any attachments in their
entirety.
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Wendie Kellington
Christian Boenisch
Ken Friday; Sarah Mitchell
RE: Req Reconsideration on May 7 2020.pdf
Thursday, May 7, 2020 10:55:00 AM

I believe you are obstructing justice and that is a very serious matter. You know that they can
reconsider only today. You know this is time sensitive.
From: Christian Boenisch <boenischc@co.yamhill.or.us>
Sent: Thursday, May 7, 2020 10:52 AM
To: Wendie Kellington <wk@klgpc.com>
Cc: Ken Friday <fridayk@co.yamhill.or.us>; Sarah Mitchell <sm@klgpc.com>; Alice Patridge
<alicejuiceplus@gmail.com>; Allen Sitton (allencsitton@embarqmail.com)
<allencsitton@embarqmail.com>; B. J. Matthews (bjmatt9@gmail.com) <bjmatt9@gmail.com>;
Beau Ellis <beau.ellis@vf-law.com>; Ben Van Dyke (vandykeben@yahoo.com)
<vandykeben@yahoo.com>; Brian Coussens (glencoefarms@frontier.com)
<glencoefarms@frontier.com>; Bryan Schmidt (milkman@startmail.com)
<milkman@startmail.com>; Casey Van Dyke (Caseyvandyke@yahoo.com)
<caseyvandyke@yahoo.com>; Celine McCarthy (forestgrovept@aol.com) <forestgrovept@aol.com>;
chris mattson <chris@northvalleyseeds.com>; Chris Mattson - Yamhelas Trail
(ryegrass.cm@gmail.com) <ryegrass.cm@gmail.com>; Cory Van Dyke <cory@carltonseed.com>;
Darren Sutherland (drsuth@hotmail.com) <drsuth@hotmail.com>; Eric Kuehne
(erickuehne@yahoo.com) <erickuehne@yahoo.com>; Greg McCarthy (groundzerofarm@aol.com)
<groundzerofarm@aol.com>; Jeff Bernards (nwhandtools@yahoo.com)
<nwhandtools@yahoo.com>; Jim & Julie Van Dyke <jandjvandyke@gmail.com>; John & Lynne Wiser
(whiterhino4x4@comcast.net) <whiterhino4x4@comcast.net>; John Van Dyke
<vanfarm@juno.com>; Kris Weinbender <fsf_uskw@yahoo.com>; Lee Schrepel
<lee@fruithillinc.com>; Lester Sitton (lsitton@onlinenw.com) <lsitton@onlinenw.com>; Mark and
Velma Van Dyke (markvandyke6@gmail.com) <markvandyke6@gmail.com>; 'Mark Gaibler'
<markgaibler@gmail.com>; Richard and Christy Cloepfil (Chriscloepfil@aol.com)
<chriscloepfil@aol.com>; Samantha Bayer <samantha@oregonfb.org>; 'Scott Bernards'
<scottbernardsfarm@gmail.com>; Tim Pfeiffer (tpfeiffer2@frontier.com) <tpfeiffer2@frontier.com>;
Tom Hammer (tom@tomhammerfarms.com) <tom@tomhammerfarms.com>; Warren Ewing
(swewing@hotmail.com) <swewing@hotmail.com>
Subject: RE: Req Reconsideration on May 7 2020.pdf
Wendie,
Ken Friday confirmed to you yesterday, and you acknowledged by receipt of his email, that your
letter has been provided to the board.
Thanks,
Christian
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From: Wendie Kellington <wk@klgpc.com>
Sent: Thursday, May 7, 2020 10:48 AM
To: Christian Boenisch <boenischc@co.yamhill.or.us>
Cc: Ken Friday <fridayk@co.yamhill.or.us>; Sarah Mitchell <sm@klgpc.com>; Alice Patridge
<alicejuiceplus@gmail.com>; Allen Sitton (allencsitton@embarqmail.com)
<allencsitton@embarqmail.com>; B. J. Matthews (bjmatt9@gmail.com) <bjmatt9@gmail.com>;
Beau Ellis <beau.ellis@vf-law.com>; Ben Van Dyke (vandykeben@yahoo.com)
<vandykeben@yahoo.com>; Brian Coussens (glencoefarms@frontier.com)
<glencoefarms@frontier.com>; Bryan Schmidt (milkman@startmail.com)
<milkman@startmail.com>; Casey Van Dyke (Caseyvandyke@yahoo.com)
<caseyvandyke@yahoo.com>; Celine McCarthy (forestgrovept@aol.com) <forestgrovept@aol.com>;
chris mattson <chris@northvalleyseeds.com>; Chris Mattson - Yamhelas Trail
(ryegrass.cm@gmail.com) <ryegrass.cm@gmail.com>; Cory Van Dyke <cory@carltonseed.com>;
Darren Sutherland (drsuth@hotmail.com) <drsuth@hotmail.com>; Eric Kuehne
(erickuehne@yahoo.com) <erickuehne@yahoo.com>; Greg McCarthy (groundzerofarm@aol.com)
<groundzerofarm@aol.com>; Jeff Bernards (nwhandtools@yahoo.com)
<nwhandtools@yahoo.com>; Jim & Julie Van Dyke <jandjvandyke@gmail.com>; John & Lynne Wiser
(whiterhino4x4@comcast.net) <whiterhino4x4@comcast.net>; John Van Dyke
<vanfarm@juno.com>; Kris Weinbender <fsf_uskw@yahoo.com>; Lee Schrepel
<lee@fruithillinc.com>; Lester Sitton (lsitton@onlinenw.com) <lsitton@onlinenw.com>; Mark and
Velma Van Dyke (markvandyke6@gmail.com) <markvandyke6@gmail.com>; 'Mark Gaibler'
<markgaibler@gmail.com>; Richard and Christy Cloepfil (Chriscloepfil@aol.com)
<chriscloepfil@aol.com>; Samantha Bayer <samantha@oregonfb.org>; 'Scott Bernards'
<scottbernardsfarm@gmail.com>; Tim Pfeiffer (tpfeiffer2@frontier.com) <tpfeiffer2@frontier.com>;
Tom Hammer (tom@tomhammerfarms.com) <tom@tomhammerfarms.com>; Warren Ewing
(swewing@hotmail.com) <swewing@hotmail.com>
Subject: Req Reconsideration on May 7 2020.pdf

[This email originated outside of Yamhill County]

Christian,
This requests you (1) advise the governing body of the attached letter, to clarify their
misperception it does not exist and (2) read it to them. This is time sensitive. Wendie

Wendie L. Kellington|Attorney at Law.
P.O. Box 159
Lake Oswego Or
97034
(503) 636-0069 office
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(503) 636-0102 fax
wk@klgpc.com
www.wkellington.com
This e-mail transmission is intended only for the use of the individual or entity to which it is addressed, and may contain
information that is PRIVILEGED, CONFIDENTIAL, and exempt from disclosure by law. Any unauthorized
dissemination, distribution or reproduction is strictly prohibited. If you have received this transmission in error,
please immediately notify the sender and permanently delete this transmission including any attachments in their
entirety.
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Wendie Kellington
Christian Boenisch - County Counsel (boenischc@co.yamhill.or.us)
Ken Friday
Where is my request for reconsideration?
Thursday, May 7, 2020 10:35:00 AM

It is obvious they do not have it. “I never got anything” says the Board chair. The county has
a duty to provide it to them. It does and will answer their questions, as you know. Please
advise.

Wendie L. Kellington|Attorney at Law.
P.O. Box 159
Lake Oswego Or
97034
(503) 636-0069 office
(503) 636-0102 fax
wk@klgpc.com
www.wkellington.com
This e-mail transmission is intended only for the use of the individual or entity to which it is addressed, and may contain
information that is PRIVILEGED, CONFIDENTIAL, and exempt from disclosure by law. Any unauthorized
dissemination, distribution or reproduction is strictly prohibited. If you have received this transmission in error,
please immediately notify the sender and permanently delete this transmission including any attachments in their
entirety.
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YAMHILL COUNTY BOARD OF COMMISSIONERS
AGENDA
April 30, 2020

10:00 a.m.

Formal/Informal Session

Room 32, Courthouse
535 NE Fifth St

Welcome! Due to COVID-19 and social distancing requirement, attending the meeting is discouraged. The
public can view the meeting via YouTube link on the Yamhill County Meetings page.
https://www.co.yamhill.or.us/meetings. See below for instructions regarding submitting general public
comment or comments on agenda items.

A.

CALL TO ORDER

B.

FLAG SALUTE

C.
PUBLIC COMMENT: Due to COVID-19 and social distancing requirements, we
encourage anyone wishing to submit general public comment or comments on agenda items to
do so in written format via email at bocinfo@co.yamhill.or.us or by mail at 535 NE Fifth St.,
McMinnville, OR 97128. Any comments received prior to the meeting will be shared with the
Board of Commissioners and submitted to the record.
D.

CONSENT AGENDA: None.

E.

OLD BUSINESS:

1.
Consideration of a proposal to support a back-up emergency shelter. [Continued from
April 23, 2020].
F.
OTHER BUSINESS (Add-ons and non-consent items):
1.
Consideration of approval of Amendment #8 to Agreement #159184 between Yamhill
County and the Oregon Health Authority (B.O. 19-228) for the financing of Community Health,
Addiction Treatment, Recover & Prevention and Problem Gambling Services in the amount of
$15,000 for the fiscal year July 1, 2019 through June 30, 2020.
2.
Consideration of approval of Amendment #8 to Agreement #159833 between Yamhill
County Health and Human Services and the Oregon Health Authority (B.O. 19-222) for the
financing of Public Health Services in the amount of $101,930, for the fiscal year July 1, 2019
through June 30, 2020.
3.
Consideration of the approval of the Yamhill County Immediate Relief Grant Program
list of recipients as recommended by the grant review committee.
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4.
Consideration of a letter of support to Governor Kate Brown waiving the certificate of
need requirement for Willamette Valley Behavioral Health.
Allowing telephonic testimony
5.
Consideration of submitting a letter of support to the Oregon Department of
Transportation (ODOT) for the 2020 BUILD grant application to support design and
construction of the I-5: Aurora-Donald Interchange Improvement Project.
6.
Consideration of approval to authorize seven (7) working days of leave without pay for
employee #2799, effective April 22, 2020 with an anticipated end date of May 1, 2020.
7.
Consideration of approval to authorize eight (8) working days of leave without pay for
employee #4750, effective April 29, 2020 with an anticipated end date of May 11, 2020.
8.
Consideration of a real estate purchase and sale agreement with City of McMinnville,
foreclosed tax parcel R4421CC-00500.
9.
Consideration of a forty-five (45) day extension to the current COVID-19 Temporary
Telecommuting Policy, retroactive to April 20, 2020. Policy will expire upon the termination of
the state of emergency declared by the Governor of Oregon or June 4, 2020, whichever occurs
first unless extended by the Board of Commissioners.
10.
Discussion of Polk County Commissioner Pope’s request that Commissioner Starrett
(AOC District 6 - Chair) represent Yamhill County in regional discussion regarding reopening
plans for Yamhill, Marion and Polk Counties.
G.
PUBLIC HEARINGS:
1.
Docket #G-01-18: Yamhelas Westsider Trail remand, (written testimony and evidence
only).
H.
ANNOUNCEMENTS:
1.
For information on county advisory committee vacancies, please refer to the county’s
website, https://www.co.yamhill.or.us/content/board-commissioners-committees, or call the
Board of Commissioners’ office at 503-434-7501 or 503-554-7801 (toll-free from Newberg).
2.
For questions regarding accessibility or to request an accommodation contact the Board
of Commissioners’ office at (503)-434-7501 or (503)-554-7801 (toll-free from Newberg) or
email at bocinfo@co.yamhill.or.us
3.
Electronic versions of all meeting agendas and meeting information packets can be found
at the county’s website: https://www.co.yamhill.or.us/meetings
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Excerpt of Yamhill County Board of Commissioners April 30, 2020 Formal Session
Public Hearing on Remand of the Yamhelas Westsider Trail
April 30, 2020 10 a.m.
1:46:40 – 2:16:36
Christian, Friday, Kulla, Olson, Mary
Kulla: I just want to open all these files
Okay
They’re all open
Okay there’s this
Kulla: Everybody ready? Okay

Kulla: Welcome back from recess at the Yamhill county board of commissioners formal informal session
for April 30 2020, and we’ll move on to item g, which is public hearings and item g 1 is docket #g-01-18,
which is the (inaudible) Westsider trail remand. Gotta get the rest of my script out sorry. Here we go.
Kulla: At this point I’d like to call for abstentions by members of the board if you have any? I’d like to ask
the party if there are objections to the jurisdiction of the board to hear the matter before it, which
seems a little bit funny at the moment but I want to acknowledge that. Okay. Does any board member
need to announce and say it on the record the substance of any ex-parte contacts or site visits? Okay.
I’ve been on the site, but just me, so _________.
Olson: No I’ve been on the site three years ago or two years ago, whenever it was but…
Kulla: I would say that a number of people have had conversations with me about the trail both on social
media and via email, conversations on the side of the road as it were but none that were about the
substance of the remand points, and nothing that hasn’t been either by opposition testimony or by the
applicant. Well then, I would like to turn it over to Mr Friday to go over the hearing requirements and to
provide us somewhere where we are in the process right now.
Friday: Yes sir, thanks. Oregon law requires that persons who attend (inaudible) attorney be advised of
certain rights and duties before the hearing begins. First with regards to standards for approval ORS
197.763 sub 5 requires that we list the applicable substantive criteria that must be met in order for the
county to approve the application. Second, and I’ll do that in a few moments
Kulla: yeah
Friday: second, the (inaudible) rule under Oregon law any issue that might be raised in an appeal of the
candidates decision in this matter must be raised before the record of this hearing is closed. Failure to
raise an issue accompanied by statements or evidence sufficient to afford the decision makers and the
parties an opportunity to respond to an issue precludes appeal to the board based on that issue. And to
go over the standards to address, this is a remand from the land use board of appeals, also known as
LUBA. The LUBAs decisions, specifically number 2019-047. And the LUBA remand in our notice lists the
following issues where testimony would be accepted. A) Setbacks for pesticide use. B) Fencing to
address potential impacts of fencing from trail users on adjoining farm operations. C) Food Safety. D)
Traffic impacts including parking. E) Compliance with Yamhill county’s zoning ordinance 1202.02B. F)
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Adequacy of Fire and Emergency services. G) Adequate transportation facilities. H) Consistency with
(inaudible) of plan. I) Locational considerations required by Yamhill county’s zoning ordinance section
1202.02c. And finally county and zoning ordinance 1202.02f that requires that the use is or can be made
compatible with existing uses and other allowable uses in the area. Now if you’ll let me to provide a little
summary, on March 27th of this year, the applicant represented by Todd Sadlo, requested a remand
hearing. When a remand hearing is requested, the county is required to hold it within 120 days. I was
hoping those deadlines would be extended, but they have not been modified or extended by the
legislature or the governor’s office. In fact, the governor’s executive order, issued this month, order #
20-16, page 3, states that public participation is essential to the functioning of our state and local
governments, but in-person attendance at public meetings presents risk to the public health and safety
of Oregonians unless appropriate measures are taken. Therefore, I looked at previous remand hearings
to see what we did, and I did recall one where we had a hearing that was written testimony only, and
that written testimony only hearing was on a remand that involved the Riverbend landfill and that was
done in 2016. And I do find some parallels with that hearing and this one in that it involves a large
number of participants with attorneys on both sides. That remand hearing was procedurally correct, and
was a good method under these circumstances I felt like, so I scheduled this hearing for April 30th and
set the limit of written testimony only and sent that out in the notice. As I indicated previously, I did
anticipate that the board today would decide whether to continue or leave the record open if new
evidence was presented and of course, new evidence has been presented. I want to stress that this
timeline is up to the board, but my recommendation is based on what we have done in the past on
rebuttal, and in looking back at the Riverbend remand, we held the record open for one week for
rebuttal, and one week for the applicant’s final rebuttal. In this case, the applicant’s preference is for
one week. The opponent’s attorney has indicated that they want to have 3 weeks review and submit
rebuttal. And of course I don’t want to characterize that as not all of the opponents…a lot of the
opponents wanted to continue this until COVID is through, but I did notice that the applicant’s attorney
mentioned wanting to have 20 days to review the information and to provide rebuttal. I have talked to
the applicant, and he has indicated that he only needs 5 days for final rebuttal to respond, and again,
ultimately this is up to the board of commissioners. Based on both the competing desires and based on
what we have done on previous applications, I’m recommending that the board considers splitting the
difference and leaving the record open for 2 weeks for all parties to submit written testimony or
evidence, and 5 days for the applicant to submit final written rebuttal. The wording for my
recommended motion would be “The record shall be left open to 5:00 pm on May 14th for all parties to
submit written testimony or evidence to the planning department at 525 North 4th street McMinnville.
The record shall then be opened for the applicant only to submit final written argument with no new
evidence until 5:00 pm on May 19th 2020, and at that point the record shall be closed. The board of
commissioners shall then reopen the hearing at 10:00 am on May 21st 2020 in room 32 of the county
courthouse at the point of deliberation.
Kulla: Thank you very much Ken, there were a number of comments and concerns that I feel like you
addressed with your statement, so I really appreciate that. Commissioner.
Olson: My question is, with the 15 days for (inaudible) and then the 5 days for Todd to do his final
rebuttal, does that take us through the 20th and then we’re going to act on the 21st? Because what I
know is come the night of the 20th or evening of the 20th we get Todd’s stuff and we will have to review
it just for a deal, so whats the time frame between…
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Friday: It would be basically 5 o’clock on Tuesday that would be Todd’s deadline if I’m understanding
your question correctly.
Olson: No that’s correct, so we have a day or so to review it.
Kulla: commissioner (inaudible) what are your thoughts?
Mary: I think the 2 weeks is reasonable.
Kulla: Yeah I think so too I think that May 21st, but you’re right. I concur with your experience of getting
things the night before. Thankfully there will be no new evidence that Todd will be presenting as a
representative of the county, so that’s nice right.
Olson: My only concern about this is and I’m not sure we stay with written testimony only and up
through the 15th. We still don’t have a chance for the people to publicly testify in person, but I also
realized we saw all the evidence that we’ve got last week, very little has to do with the remand. Very
little, that is rehashing things that we’ve gone over the last 3 or 4 public hearings, so I’m not too
concerned of having them come in and being able to testify in public unless that there was some way
that the testimony could be limited only to those remand items.
Kulla: Commissioner, it sounds like you have
Mary: Thank you. Mr. chair, I was just wondering if we could consider having a representative of those
of who are opposed to the application, so because we do have the applicant represented here de facto
and our planning director…
Friday: And I do want to stress, I am not the applicant…
Mary: Don’t shoot the messenger.
Friday: I did not decide on this schedule other than this first hearing so I just want to stress I am not the
applicant
Mary: Don’t shoot. No I mean and so…just to have somebody because that’s what I had asked earlier if
we could either have the attorney or somebody as a spokesperson for the opposition to the application
so that we can at least have that and that’s not breaking any rules as far as social distancing.
Kulla: Right there’s room for it in here…right
Olson: But still, I don’t have any problems with that either. If a verbal testimony only deals with the
remand, because that’s the issue here. I don’t want somebody to get in here from the opponent and
then actually start going over the history of all the testimony we’ve already received why we shouldn’t
do anything because then that’s straying away from the reason we’re having the public hearing, because
then we’re just going over things we went over a long time ago, which the testimony we got this week
attests to a lot of that. A lot of the testimony we got, was a testimony that has been brought up that has
nothing to do with the remand, it was a testimony that was brought up a few years ago.
Kulla: I think based upon what I read most of the testimony that I read was about this hearing right now,
you know what I mean.

Page 3 of 9

Kellington May 14, 2020 Hearing Submittal

Exhibit 7
Page 4 of 9

Excerpt of Yamhill County Board of Commissioners April 30, 2020 Formal Session
Public Hearing on Remand of the Yamhelas Westsider Trail

Mary: Not taking oral testimony….but a couple of things, a couple of the emails really did address those
specifics so I think when you give those parameters to somebody, whoever that one person or two
people are, you know these are the parameters, and we’ve also done that in the past where council has
said “you’re over stepping your bounds and this is not quite up for discussion.”
Christian: I’m not quite sure how you would do that in this context but you are certainly welcome to
discuss and decide if you want to have representatives from the parties here, but I would again remind
you guys, as director Friday said, he is not the applicant, so if you were going to have a representative of
the opponents, I think you should also include the applicant. You can have both parties here in person,
you can have both parties available by telephone and then we could certainly try and steer the
conversation to the issues on remand but I think it’s a practical impossibility to say that no other
evidence or no other testimony might be brought in.
Kulla: Yeah.
Olson: That was my concern that they bring a lot of testimonies that they’ve already brought in.
Kulla: My one hesitation with the suggestion, I personally really enjoy my interactions with the attorney
for the organized opposition, but I don’t know how we would select, do we get to select the person who
comes
Mary: No
Kulla: Or do people who are opposed get to raffle it off or auction it off or…
Olson: I’ll take whoever the hell it is they want to do it.
Mary: Sure and that was initially one of the things that I suggested is that, to have them decide do they
want their attorney to represent them or do they want a spokesperson for their group. That’s not up to
us.
Kulla: Right, but what I’m wondering about is who gets to decide whether they are the opposition or
not, or they are the opponents. I know that there is a group who gets listed, and so they’re clearly one
group of opponents to it, but then I get comments all the time from people who are not on that
petitioner list. My question is kind of one of fairness, why do we get to decide who is the opposition and
who is not.
Mary: Because they brought the action. The petitioners. So in other words where there might be people
who would consider themselves in opposition, we do have a list of people who have brought in action
through council.
Kulla: Right, but this is, right now we’re actually taking action on something that we, as the county, have
brought forth, which is the remand, right?
Mary: Correct, but what we have to acknowledge is that there is council, and that that is who we have
interacted, who the county have interacted with.
Kulla: I mean, I have interacted with a lot of people
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Olson: I’m sure, like Mary said, there are many people that are opposed to it that aren’t necessarily,
what do I call, the formal opposition. I mean that’s a group of people actually filed with LUBA, so
anybody that had been part of that filing with LUBA, to me, will not…i wouldn’t even consider them as
being part of the opposition, but they have to determine the group, the opposition, whoever that
opposition is, they have to determine who’s going to represent them. And I think that the main
opposition that have gone on record through previous appeals and previous (inaudible) that’s worthy of
(inaudible) opposed the trail or whatever it was that was the name of that group… think they’re the
ones that are going to decide that, but however they decide, if we talk to a lot of people that are in
opposition, a lot of people that submitted things for the record, if they want to share that with those
people, (inaudible) that’s fine but that’s sure not our dedication to determine who represents the
opposition. That’s their thing that represents the opposition.
Christian: I would just point out that all those folks would also have an opportunity to submit anything
they would like to in writing
Kulla: that’s what I was just going to say, yeah.
Christian: and the same would also be true for folks in the community who support the trail but are not
the applicant. And the board could decide to do this, that you have a representative from the applicant
and a representative from the petitioners group or any sort of represented opposition, then you could
decide presumably if you wanted another individual or representing the other opponents, and another
individual who represented other lessly affiliated organized proponents. I mean, it kind of depends on
where you want to draw the line, but just to remind you that everyone will also continue to have the
opportunity to provide
Christian: They would be open for both parties, for this 2 week period.
Kulla: Right. And I think that’s where my concern comes down with us designating certain singular
individuals or you get one person, and you get one person, its just that we do have the opportunity for
everybody to provide that testimony in writing. And this would just be at the May 21st, if your talking
about just in person. So we have one hearing that we have decided coming up, and that would be May
21st, to take on rebuttal and sur-rebuttal. You were going to say something (inaudible)
Mary: So it’s an odd situation in that the county is also the applicant. And normally that’s not the case.
So this is something that is a different animal. And I think we need to air on the side of acknowledging
that, and that we do have a bit of a captive audience here, and maybe just make that accommodation,
and the reason why I even singled out the attorney or somebody representing that group is because
they’re the ones who brought the action. And they signed on to an illegal appeal of this. And those are
the people that need to be represented here in some capacity, I think. And let them figure out if they
want to pay an attorney to be here or if they want to have a spokesperson. And then we have ours, but
the taxpayers are paying for that…those billable hours.
Olson: Well you know, this is an odd situation because we are the applicant, the county is the applicant.
But normally the applicant, it’s passed the following timeframe of 120 days, what is it, the total
timeframe of 120 days. But in this case, which would be….today?
Friday: Are you talking about the 120 days from the point that they asked for remand, it would be July
25th
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Olson: We can actually, because we’re the applicant, we can actually waive that whole schedule if we
wanted to…so…because we’re the applicant. They can say yeah, I’ll agree with the (inaudible) but, I
agree with Mary, if they can identify one person to represent their group of the people that are saying
that are actually were part of the organized opposition. What I don’t want to see is 5 or 6 people, 7
people, 4 for this group, 4 for that group, 4 for this group. I don’t want to see that. I don’t want people,
or any kind of verbal testimony at all, because I don’t think the verbal testimony will say anything that
the written testimony hasn’t said already. And they made points about not seeing us face to face, and
not looking at them eye to eye and seeing what you get, but we know it’s a whole kind of different
scenario when we have that.
Mary: And it does, because its really easy to see emails come in, see what the subject line is and not
acknowledge it in reading it or…its just too easy to do that. I’m not saying that we do, I’m saying that
when you have somebody sitting here telling you what their concerns are, they’ve acknowledged that
you’ve heard them. An email, you have no assurance that that email you just didn’t hit delete. And I
would want to know at least that you’ve read what I was concerned about.
Kulla: Speaking of this, I asked if you all would be up for at least one of the hearings, reading the names
and the subjects of everybody who commented into the record. Do we want to wait to do that until May
21st, so that we could get everybody’s, or do we want to acknowledge. And my suggestion was a way of
acknowledging that yes, we see and we hear and we read your comments. Do you have any thoughts?
Mary: As long as before the process is over, we’ve done that, I think that’s great. Yeah.
Kulla: Okay, I had everybody’s pulled up, but it was going to scroll to name and then reminder so…
Olson: I think that if it can be posted as part of the record then you wouldn’t have to read it written
testimony from these people so we’re insured that we know too that if we missed anything, but that
they submitted it, but I don’t think like, today going over who submitted letters. If we’re gonna do that, I
think we need to wait until the 20th 21st to include the ones that (inaudible)
Kulla: Okay that sounds good what I will try to do is by that time then, put together kind of a grid of this
person wrote in and this is what they said, just so that we have that.
Mary: Sure and they’re still coming in so
Kulla: And they’re still coming in so yeah. Well I am comfortable with doing that, with having one person
in person, our representative of the county and a representative of opposition.
Olson: So are you wanting that on the 14th?
Kulla: I guess it would be because rebuttal is, the final rebuttal on the 21st would just be….
Olson: But they would still have to be there. Could we do all that on the 14th? I mean on the 21st?
Friday: It is whatever the schedule the board wants to do.
Kulla: That’s what I thought you were going to say.
Friday: But the proposal I had, and again, this is from the last that we did written testimony only, was 2
weeks for anyone to submit, and I suppose you could come back, I got to ask (inaudible) Christian, but
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you could come back and say you know, we’re going to have the main proponent and the main
opponent here to give their testimony, and then you could provide Todd both the verbal rebuttal, and
then he gets 5 days for written rebuttal.
Christian: That’s right. You would want to make sure you received all the testimony that you would want
to hear.
Friday: And then you would read what’s (inaudible) into the record and make a decision on the 21st or if
you haven’t had a chance for all of you to read it, you can go to a later time. My proposal would be they
could come back to the 21st and decide then, so yeah
Olson: So then we have them on like the 14th or whatever it is and then do our final action the 21st?
Mary: No my question is along a different line so we need to finish this and (inaudible)
Kulla: Okay we’ll finish I just wanted to make sure
Friday: Yes that is what I’m hearing you say and what I think
Olson: So written testimony
Friday: Written testimony would be submitted for anyone until May 14th, and we will also be inviting the
opponents, and 1 representative from the opponents to give oral testimony, and one representative
from the proponents to give rebuttal, and then the applicant would have 5 days for final written
rebuttal.
Kulla: And then we gavel back in at deliberations essentially on the 21st
Mary: My question was along the lines of who our contact person has been from your office, from the
applicant to the appellant, do we have one contact person?
Friday: Well, Wendy Kellington been the main person, there is one of her other people in her office has
been kind of the more recent contact, but I would just contact Wendy Kellington and let her decide who
would be the one to come in and represent them.
Olson: She (inaudible) giving legal advice anyway.
Mary: But she would also, I would hope or explain to her, we’re not asking her to do it. At least they’re
going to have to pay her but we’re just saying can you check and see who’s up.
Friday: That’s fine
Kulla: Yeah
Mary: Yeah. Right
Kulla: Right communicating through her.
Olson: Whoever they have, I don’t care.
Kulla: Okay.
Olson: But it gives them a chance and then we try back in on the 21st.
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Mary: Sounds good
Olson: In deliberation
Kulla: Is that clear to you Ken, and Christian and Ken.

Christian: You want them here, you want them physically here, and not just over the phone right?
Olson: Physically here. And I think leaving it to two people, and this room is big enough we could fit two
more people back here.
Kulla: We’re at 7 right now right.
Christian: Right, 2 more would be 9.
Kulla: Okay. Well commissioners, that sounds good to me. Thank you for proposing that and thank you
for talking me through it.
Olson: So do we have a motion in order to continue it then? For this hearing or what’s going on?
Friday: Let me look at something for a second here.
Christian: Yeah I was going to say the same should we clear our schedule.
Kulla: Because then I can announce, and then gavel us out
Christian: then you can recess (inaudible) May 14th
Kulla: Yeah, recess.
Friday: Okay, do you want to talk or is it that I just go ahead and read it out
Christian: I just got an email from Wendy Kellington
Mary: This just in.
Christian: Apparently May 14th does not work for her. She is giving an American BAR association
webinar. Our conversation has been, it wouldn’t necessarily have to be Wendy, but it would be a
representative of the opposition. I’m just sharing that email with you.
Friday: And I’m going to read this and discuss it. The record shall be open until 10 am on May 14th 2020
for all parties to submit written testimony or evidence to the planning department. The board shall
reopen at 10 am on May 14th 2020 in room 32 for a representative of the applicant and representative
of the opponents to provide oral testimony. The record shall then be open for the applicant only to
submit final written argument with no new evidence until 5 pm on May 19th 2020. At that point the
record shall be closed. The board of commissioners shall then reopen the hearing at 10 am on May 21st
2020 in room 32 of the Yamhill County Courthouse at point of deliberation.
Kulla: That’s what I was hoping that you would write down. Way to go. Christian, do we want to wait for
you and your email correspondence…
Christian: Nope. Nope I think that’s fine.
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Kulla: Okay that sounds good. Well with that then, commissioners, I will recess us until May…
Friday: I think you have to vote on that, on the motion, don’t you?
Olson: Yeah we have to vote on that

Kulla: Let’s vote on that motion. Commissioners, I would move we approve the continuation as written
by Planning Director Friday. All in favor signify by saying aye.
All: Aye
Kulla: Any opposed, same sign. (inaudible) records show that the unanimous approval of continuation to
May 14th and May 21st. And now I will recess this hearing and we will rejoin on May 14th. Thank you.
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Wendie L. Kellington
P.O. Box 159
Lake Oswego Or
97034

Phone (503) 636-0069
Mobile (503) 804-0535
Facsimile (503) 636-0102
Email: wk@klgpc.com

April 23, 2020
Beverly
Clarno
Oregon
Secretary of
State
900 Court St
NE
Salem, Or
97310-0722

Phillip Ditzler
Regional Administrator
phillip.ditzler@dot.gov
Federal Highway
Administration, Oregon
Div
530 Center St. NE
Salem Or 97301

Nicole R. Nason
Administrator
(via fax 202-3661027)
Federal Highway
Administration
1200 New Jersey
Ave SE
Washington DC
20590

Kris Strickler
kristopher.w.strickler@odot.state.or.us
355 Capitol St NE, MS 11
Salem, Or 97301-3871
Rep. Greg Walden
c/o Riley Bushue
riley.bushue@mail.house.gov

RE: ODOT improper “Certification” to FHWA that the Yamhelas Westsider Trail (YWT)
qualifies for a “Programmatic Categorical Exclusion” from NEPA, Clean Water Act, and other
federal laws and “Certification” that the YWT has “neither significant environmental effects” nor
“unusual circumstances”
Dear Ladies and Gentlemen:
This requests that you audit ODOT’s grant of a “Programmatic Categorical Exclusion”
from NEPA, Clean Water Act, and other federal requirements for Federal Highway
Administration (FHWA) funding for the Yamhelas Westsider Trail” (YWT). After your review,
we request that you immediately (1) revoke the YWT Programmatic Categorical Exclusion(s)
granted for the YWT as wholly improper, (2) stop further federal funding, and (3) require
repayment of disbursed federal funds. These steps will restore the public’s right to have the
YWT comply with NEPA, Clean Water Act and others, as required.
To explain. This firm represents 45+/- family farmers with important commercial farms
along the YWT, in Yamhill County. These family farmers, the Oregon Farm Bureau and the
Yamhill County Farm Bureau, for several years have opposed the YWT. The YWT is and has
been a federally funded menace; a federally funded conversion of an old abandoned rail right of
way, cutting through the middle of important family farms and cutting off farmers’ access to
their crops and animals among other insults, into an asphalted intensive public and equestrian
access “trail” without required reviews and approvals. Adding insult to injury, last week we
learned that the FHWA funding for the YWT was obtained through ODOT’s certification to
FHWA that the YWT qualifies for a “Programmatic Categorical Exclusion” from otherwise
required NEPA, Clean Water Act and other reviews. So far as we can tell, a most cursory look at
the matter would reveal that the YWT does not qualify for a Programmatic Categorical
Exclusion (“PCE”). Rather, the express terms of federal law, and ODOT’s “Agreement” with
the FHWA, are clear that PCEs are unlawful for controversial projects like the YWT. 23 CFR
771.117(b). Controversy over land use impacts are among the significant environmental impacts
for which PCEs are improper. 23 CFR 771.117(a). Further, where a project is inconsistent with
state and local land use law (as a state appellate authority has now twice ruled is the case for the
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YWT), no exemption may be granted. 23 CFR 771(b)(4). Even where a proposal is merely
“anticipated” to be controversial, ODOT’s agreement with FHWA requires it to at least confer
before just granting the PCE:
When ODOT recently certified the YWT for FHWA funding (November 4, 2019), the
YWT had, less than one-month before (October 11, 2020), suffered its second litigation blow in
a pervasive appellate remand holding the YWT failed to comply with state and local farm
impacts laws (Oregon Land Use Board of Appeals or LUBA). Disappointingly, ODOT was
aware of this and granted the PCE anyway. And with the improperly gained federal money in
hand, the county immediately let YWT construction contracts and began illegal YWT
construction, violating LUBA’s orders and well-known Oregon land use laws. The construction
funded by the improper PCE is so illegal that in a highly unusual step, on April 10, 2020, LUBA
issued a litigation stay prohibiting any more construction until it rules otherwise.
In response to LUBA’s stay order, Yamhill County filed litigation papers that will be of
interest to you, asserting the YWT construction discussed in this letter, is variously for the
county’s own maintenance purposes or for a county fire road. It further claims that a very large
and expensive bridge for the YWT that was funded by FHWA under a Clean Water Act
exemption that was expressly and only given on the county/ODOT promise that the YWT bridge
is not a “traffic bearing facility”, is actually being constructed for the largest category of
firetrucks, to shore up its ‘YWT as fire road’ claim. While disingenuous, this county litigation
position means as a matter of law that (1) it cannot claim YWT development rights under the
PCE which was expressly granted for the YWT, (2) it must immediately stop YWT construction
and perform Clean Water Act reviews for its traffic bearing bridge, and (3) the federal taxpayer
is entitled to a refund of his YWT money that the county claims, in its effort to wiggle out of
LUBA’s litigation stay, to be using for county maintenance and a fire road; not the YWT
construction that it well-knows to be completely, absolutely and wholly unlawful.
Please immediately audit the circumstances under which ODOT “certified” to the FHWA
that the YWT as a whole qualifies for a “Programmatic Categorical Exclusion” to NEPA and the
Clean Water Act for a traffic bearing bridge. The most recent ODOT PCE for the YWT is
attached. If ODOT granted a similar PCE to secure FHWA funds for acquisition of the
abandoned rail right of way in the first place, that too should be reversed. Only by removing the
significant federal funding thumb improperly weighting the decisional scales, will appropriate
NEPA, Clean Water Act and other required processes proceed. Please feel free to contact me.
Thank you.
Very truly yours,

CC:

Wendie L. Kellington

Clients
Kip Memmott, Audits Director, Secretary of State (kip.r.memmott@oregon.gov)
Mike Freese
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Project Na me: Yamhelas Westsider Trail (Phase 2)
21358

Federal Aid#: C07 1(025)

ODOT Key#:

City/ County: City of Yamhill vicinity/Yamhill County

FHWANexus: Approval

Project Sponsor:LPA: Yamhill County
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Yamhelas Westsider Trail (Phase 2) is the second of a number of phases needed to construct a multi-use trail
following the acquisition of a former railroad corridor (Phase 1, Kl 8332). Sufficient NEPA work was performed
under Kl 8332 Yamhelas Westsider Trail (Phase 1) to complete some NEPA evaluations and to allow the corridor
acquisit ion. (Note: any additional environmental work will occur in each ensuing phase as required as design
impacts are known and construction is funded. Environmental documentation strategy discussed with FHWA in
2013 and 2014 Dustin Woods, Mike Morrow, Chris Woods). The NEPA Approva l for Kl 8332 will accompany the
NEPA Approva l for this Key 21358 and future phases.

Project Description: Th.Is p h ase, Pl1ase 2 Key 21358, w1·11compete
I
d esIgn
. for t h ree b ri"d ges, b ut wI·11 onIy compete
I
.
I
envIronmenta
clearances and permitting to construct the largest bridge crossing at Stag Hollow Creek. The API for this phase is a
linear area extending sou th of OR 240 at approximately MP 0.80 (aka E. Main St/Yamhill-Newberg Hwy.) and on
both sides of Stag Hollow Creek. The trail bridge concept plan shows a two-bent clear span, approximately 111 feet
long by 14 feet wide on 6-inch steel pile. A temporary work bridge is anticipated and a concept design footprint
has been included in the project plan set. Th e area north of the proposed bridge is a large improved surface with
buildings and parking area currently serving as a school bus depot. The corridor on the south side of the creek
bisects a farm area.
Attachments: Revised Project Area Map (if applicable)

Discipline/ Resource
Right-of- Way

I

D

Required Compliance / Status Information

ODOT Certified on 10/29/2019 that no additional ROW beyond the corridor
acquired during Phase 1 was required for this project.

Attachments
None

A No-Rise Certificate is not needed as recent FEMA Letter of Map Amendment
documentation 9/19/2019 removed the project area from a floodplain
designation.
Land Use

A LUBA Final Opinion was issued on 12/20/2018 confirm ing Yamhi ll County's
cond itional use of a proposed trail in t he county's EFU district. This was followed
by Yamhill County Board of Commissioners remand hearing granting the
conditiona l use 3/28/2019.

None

The proposed project is within the County right-of-way corridor purchased w ith
fund ing from FHWA. There w ill be no displacements or disproportionate impacts
to any interest group as a result of this bridge construction project, a phase of an
approximately nine mile rail-to-trail corridor project.
Socioeconomics

The Mid-Columbia Bus Company is a tenant on the bus barn parcel owned by
Yamhill County. The County has advised their tenant that the proj ect will use a
portion of the site for contractor access to the bridge construction area. The bus
company is able to reorganize their operations on the p roperty without
relocation.

None

This project meets all conditions as listed in t he FHWA-ODOT Programmatic
Finding on Environmenta l Justice; therefore, no minority or low -i ncome
Env iromnental Justice populations wou ld be disproportionately adversely impacted by the project. In
accordance w ith E.O. 12898, DOT Order 5610.2(a), and FHWA Order 6640.23A, no
additional EJ analysis is required."

None

All work is planned to occur above the Ordinary High Water Elevation of Stags
Hollow Creek and no wetlands were found in the project area accord ing to a
Wetland Determination Memorandum prepared by Julie Wirth-McGee dated July
2019. The regulated area has been ind icated as a No Work Zone on the project
plans. No DSL or Corps permitting is needed.

N one

CWA Section 404 /
Wetlands / Waters

Form# 734-5009
Levell· Limited

http://transact.odot.state.or.us/hwy/ts/GE_Sec/Pages/PCE.aspx
August 1◄, 201 8
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Water Quality

Water quality treatment is not triggered by this off-roadway multi-use trail project
bridge. The bridge is not a traffic bearing facility.

None

An ESA Determination of No Effect for USFWS (except Streaked Horned Lark
covered by separate USFWS Biological Opinion) and NMFS species was prepared
in 2015 under Phase 1. No changes to the document are anticipated unless there
is a change in species status or additional issues arise. No Lark habitat is present
in this API.
None

ESA I T &E Species
FAHP documentation was prepared for the project corridor, including the current
bridge project, under Phase 1. Revised documentation is not needed at this time.
However, the FAHP Completion Report for Phase 2 will need to address whether a
temporary work bridge with footings above the regulated area was required. Per
ODOT NMFS Liaison Tom Loynes, a FAHP Change Form is currently not needed.
NHPA Section I 06
(Cultural Resources)

A Joint Finding of No Adverse Effect for the rail corridor and Mid-Columbia Bus
Barn Complex received SHPO concurrence on 8/15/2019.

Visual Resources

No designated visual resources are in or adjacent to the project area.

None

Other than the former railroad corridor and Bus Barn Buildings for which no
adverse effect has been determined, there are no Section 4(f) publicly owned
parks, recreational areas, wildlife and waterfowl refuges within the project limits.
The project would not create a Section 4(f) use.

None

Section 6(t)(3)

There are no parks in or adjacent to the project area that have received LWCF
funding.

None

Air Quality

This off-roadway multi-use path bridge project is unrelated to roadway traffic and
is not subject to air quality evaluation. The project is outside of any nonattainment or maintenance areas. The project as described in this PCE is the
same in design concept and scope as the project that is listed in the 2018-2021
Active STIP, page 423, and named Yamhelas Westsider Trail (Phase 2), K21358.

None

Noise

No noise evaluation is required. This project is unrelated to traffic volumes and
roadway alignments.

None

Hazardous Materials

The entire project corridor was evaluated under Phase 1, Key 18332. No new
evaluation was required for this phase, however ,soil reuse or soil removal
specifications 00294 will apply. OBEC engineering staff expects reuse of any
excavated material in the corridor fill.

None

Section

4(f)

Tribal Coordination

Public Outreach

Form # 734-5009
Level 2 - Limited

Joint Finding of Effect

Tribal Coordination Summary

See Attached
Public Outreach Yamhill County:
, Friends of the YWT: Annual Public Meeting - 01/09/2019
, Article: "Commissioners Reconsider State Grant for Trail Bridge Work," News
Register - 2
• Yamhill County public notice of LUBA remand hearing , YC Planning Commission LUBA remand hearing - -3/07 /2019
, Article: "Commissioners Hear Six Hours ofTrail Testimony," News Register 3/7/2019
, Yamhill County public notice of BOC weekly public meetings - 03/08/2019
, Article: "Opponents Claim Trail Flunks 'Farm Impacts' Test," Oregon Capital Press
- 03/08/2019
, YC Board of Commissioners Informal: OBEC contract - 3/12/2019
, YC Board of Commissioners Formal Session: OBEC contract - 3/14/2019
• Article: "Don't Let Fringe Elements Derail Local Trail Project," News Register 3/14/2019
• Article: "County Commissioners Vote to Approve Bridge Design Contract," News
Register - 3/14/2019
• Article: "Veteran Trail Riders Make Their Case," News Register - 3/21/2019
, Article: "Yamhill County Approves Controversial Trail," Oregon Capital Press http:// transact.odot.state.or.us/hwy/ts/GE_Sec/Pages/PCE.aspx
August 14, 2018

None
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03/28/2019

• Article: "Commissioners Approve Trail Segment for Second Time," News Reg ister
- 3/28/2019

• OBEC Consulting Engineers website: Yamhelas Westsider Trail (www.obec.com/
projects/yamhelas-westsider-trail/)- 04/2019
• Article: "Hearing Scheduled in Trail Lawsuit," News Register - 4/01/2019
• Article: "Judge Dismisses Trail Lawsuit," News Register - 4/22/2019
• Friends of the YWT: Barn Dance public fu ndraising event- 06/21/2019
• Friends of the YWT: volunteer recruitment and orientation event - 06/26/2019
• Yamhill County public notice of BOC weekly public meetings - 07/05/2019
• YC Board of Commissioners Formal Session: ConnectOregon VI amendment 7/1 1/20 19

• Friends of the YWT: booth during Yamhill County Derby Days - 7/20/2019
• Yamhill County LUBA oral arguments (2019-047) - 8/20/2019
Other Federal Agency
NA
NEPA Approvals

None

Environmental
Commitments

None

NEPA commitments for this Phase 2 project are satisfied. Outstanding NEPA
commitments apply to future phases (see Kl 8332 Phase 1).

ODOT certifies that this project has been reviewed and documented following the provisions of the 201 5 FHWA and ODOT
Programmatic Categorical Exclusion Agreement. ODOT certifies that neither significant environmental effects [23 CFR
§71 l. l l 7(a)] nor unusual circumstances [23 CFR §77 l . l 17(b)] will result.
This project qualifies as a categorical exclusion as outlined in 23 CFR §ZZ I , 11 zunder the following listed CEs:

I

c-3

I

Digitally signed by HINZE Donna

HINZE Donna LLDate: 20 19.11.04 15:27:44 -08'00' William Warncke
ODOT Preparer

2019.11.05 08:29:35
-08'00'

ODOT Approver

Upon completion, submit this form (with required attachments and Peer Review Checklist & Comment Log) to GES via the NEPA Sharesite
For detailed information regarding preparation of the PCE Approval Document, contact ODOT GES NEPA Program Staff.

Form # 734-5009
Level 2 • Limited

http://transact.odot.state.or.us/hwy/ts/ GE_Sec/Pages/PCE.aspx
August 14,2018
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Worker Protection Standard
Frequently Asked Questions
40 CFR Part 170
4/14/2016
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For complete information about the WPS rule requirements, refer to the final WPS rule: www.federalregister.gov/articles/2015/11/02/201525970/pesticides-agricultural-worker-protection-standard-revisions.
For additional information about the WPS, visit: www.epa.gov/pesticide-worker-safety.
For questions about how to comply with the WPS rule requirements, contact pont.richard@epa.gov.
This document provides general guidance to help you comply with the requirements of the Federal Worker Protection Standard (WPS) for
agricultural pesticides, 40 CFR part 170, as amended in 2015. This document provides responses to some frequently asked questions about the
WPS requirements but does not include all of the information necessary to be in compliance with the WPS, nor does it contain all of the
requirements of the WPS. EPA may issue additional guidance about the WPS, and the WPS may be amended in the future. Check with your state
or tribal agency responsible for pesticides for further information and updates. Note that this guidance is not binding on EPA or any outside
parties, and the EPA may depart from the guidance where circumstances warrant and without prior notice.
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1. Implementation and Applicability
Q1: Which provisions of the new rule go into effect in 2017 and which go into effect in 2018?
A: ALL of the WPS requirements in the revised final rule will become enforceable on January 2,
2017, EXCEPT the following requirements listed below, which are not enforceable until January
2, 2018:
•
•
•

The new content must be included in the pesticide safety information display
[170.311(a)(3)],
The new content requirements must be covered in worker and handler pesticide safety
training [170.401(c)(3) & 170.501(c)(3)], and
Handlers must suspend applications if anyone is in the application exclusion zone
[170.505(b)].

Until these new requirements become enforceable, the existing WPS regulations (subparts A, B
and C of 40 CFR part 170) remain in effect.

Q2: When are WPS requirements triggered?
A: The WPS requirements apply whenever a pesticide whose labeling requires compliance with
the WPS is used in the production of agricultural plants on an agricultural establishment, with a
few exceptions and exemptions.

Q3: Under what pesticide-use situations does the WPS not apply not on agricultural
establishments?
A: The WPS does not apply to the following pesticide uses even if they occur on agricultural
establishments:
•
•

•
•
•
•
•

Government-sponsored public pest control programs over which the owner, agricultural
employer and handler employer have no control (e.g., mosquito abatement and
Mediterranean fruit fly eradication programs),
Use on plants other than agricultural plants, including plants in home fruit and vegetable
gardens and home greenhouses, and permanent plantings for ornamental purposes,
such as plants that are in ornamental gardens, parks, public or private landscaping,
lawns or other grounds that are intended only for aesthetic purposes or climatic
modification,
Use for control of vertebrate pests, unless directly related to the production of an
agricultural plant,
Use as attractants or repellents in traps,
Use on the harvested portions of agricultural plants or on harvested timber (e.g., wood
preservation and post-harvest or stored commodity applications),
Research uses of unregistered pesticides,
Use on pasture and rangeland where the forage will not be harvested for hay, and
2
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•

Use in a manner not directly related to the production of agricultural plants, including,
but not limited to livestock pest control (e.g., pesticide applications on livestock or other
animals or in or about animal premises), structural pest control and control of
vegetation in non-crop areas

Q4: What if a pesticide’s labeling has directions for use or other labeling requirements that
conflict with WPS requirements?
A: Where a pesticide’s labeling-specific directions for use or other labeling requirements are
inconsistent with requirements of the WPS, users must comply with the pesticide product
labeling, except as provided for in the:
•
•
•

WPS exemptions for certified crop advisors and owners of agricultural establishments
and their immediate families,
WPS exceptions to PPE requirements specified on pesticide product labeling, and
WPS exceptions for entry by workers during restricted-entry intervals (REIs) (see §§
170.601, 170.603 and 170.607 of the WPS).

Q5: I want to be in compliance ahead of the deadline, what can I do today?
A: There are several things employers can start doing now, even though they are not yet
required to comply with the final WPS rule’s requirements. These include:
•
•
•
•
•
•
•
•

Ensuring that all handlers and early entry workers are at least 18 years old
Posting warning signs for all pesticide applications with an REI > 48 hours
Providing Safety Data Sheets (SDSs) along with pesticide application information at the
central display site
Providing emergency eye wash systems at pesticide mixing and loading sites
Providing the new pesticide safety information (i.e., safety poster) at the central display
location and also providing it at decontamination sites
Implementing application exclusion zones by keeping workers and other people away
from the application equipment during pesticide applications
Providing respirator fit testing, training, and medical evaluation that conforms to OSHA
standards for any handler required by pesticide labeling to wear a respirator
Training workers and handlers with new training content as soon as the materials are
available.

Q6: If a small community farm sells its produce and pays workers from the community to
work on the farm, is the farm considered an agricultural establishment covered by the WPS?
A: The WPS does not have any special provisions for “community farms.” Any farm, including a
“community farm,” that produces agricultural plants for sale or trade or for use in another
location (including use as food for the community) meets the definition of an agricultural
establishment under the rule and is subject to the WPS. The size of the establishment is not a
determining factor in WPS applicability. If a community farm, as an agricultural establishment
3
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subject to the WPS, employs persons as “workers” and/or “handlers” (i.e., they are performing
activities that make them workers or handlers under the rule) for wages, salary or other
monetary compensation AND uses WPS-labeled pesticides on the farm, then the agricultural
employer responsible for managing the farm and employing the workers and handlers has WPS
responsibilities to provide WPS protections to those workers and handlers.
Q7: Does the WPS and its minimum age requirements apply to research stations or
experimental farms?
A: Yes, the WPS and its minimum age requirements, as well as all other WPS requirements,
apply to research stations and experimental farms. If the research station/farm employs
persons as “workers” and/or “handlers” (i.e., they are performing activities that make them
workers or handlers under the rule) for wages, salary or other monetary compensation AND
uses WPS-labeled pesticides on the research station/farm, then it is covered by the WPS and
the agricultural employer has WPS responsibilities to provide WPS protections to those workers
and handlers. The only exemption from the minimum age requirements is for the owner of an
agricultural establishment and members of the owner’s immediate family, which under the
WPS includes the owner’s spouse, parents, stepparents, foster parents, father-in-law, motherin-law, children, stepchildren, foster children, sons-in-law, daughters-in-law, grandparents,
grandchildren, brothers, sisters, brothers-in-law, sisters-in-law, aunts, uncles, nieces, nephews,
and first cousins. "First cousin" means the child of a parent's sibling, i.e., the child of an aunt or
uncle.

4
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2. Training
Q1: Once the rule’s new requirements go into effect on January 2, 2017, will I have a grace
period allowed before I have to provide WPS training to my workers?
A: No. EPA has eliminated the allowance for a grace period for training workers. Therefore,
after January 2, 2017, workers will have to be trained BEFORE they perform any worker task in
an area that has been treated with a pesticide or an REI has been in effect within the last 30
days, UNLESS they have been trained as a worker or handler within the last 12 months.

Q2: Is there a grace period for providing WPS training to handlers?
A: No. There has never been a grace period for providing WPS training for handlers and there is
no grace period for training handlers under the revised rule. Therefore, after January 2, 2017,
handlers will have to be trained BEFORE they perform any handling task on the establishment
UNLESS they have been trained within the past 12 months.

Q3: I just trained my workers/handlers in 2016. Do I have to retrain them now? Or when will
their training expire?
A: After January 2, 2017, handlers who have not been trained in accordance with the WPS must
be trained BEFORE they perform any handling task UNLESS they have been trained within the
past 12 months. After January 2, 2017, workers who have not been trained in accordance with
the WPS must be trained BEFORE they perform any worker task in an area that has been
treated with a pesticide or an REI has been in effect within the last 30 days, UNLESS they have
been trained as a worker or handler within the last 12 months.
The training for any worker or handler who has been trained within the last year PRIOR to
January 2, 2017, will expire 12 months from the date the training was given.

Q4: It has been more than a year since I have provided WPS training to my workers and
handlers. How long will I have before I have to retrain them once the new WPS requirements
become enforceable on January 2, 2017?
A: There is no grace period for worker or handler training under the revised WPS. As of the
new WPS requirements’ compliance date of January 2, 2017, handlers must be trained BEFORE
they perform any handling task. Workers must be trained BEFORE they perform any worker
task in an area that has been treated with a pesticide or an REI has been in effect within the last
30 days.

Q5: When do I have to start training my workers and handlers under the new training
content requirements of the revised WPS rule?
5
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A: Starting January 2, 2018, workers and handlers will not be considered “trained” for purposes
of the WPS unless they have been trained according to the new training content requirements
of the revised WPS rule. This requirement could be delayed if EPA fails to make revised worker
and handler training materials available by July 2, 2017, but EPA expects to have these
materials available well before the deadline. In the event that EPA misses the deadline, the old
training content requirements will continue until six months after the date EPA has issued a
Federal Register notice announcing the availability of revised worker and handler training
materials that comply with the new training content requirements.

Q6: What are the new training content requirements for workers under the revised WPS (i.e.,
what is the complete list of training points/topics that must be covered for workers under the
revised WPS)?
A: The pesticide safety training for workers under the revised WPS must include all of the
following after January 2, 2018:
•

•
•
•

•
•
•
•
•

The responsibility of agricultural employers to provide workers and handlers with
information and protections designed to reduce work-related pesticide exposures and
illnesses. This includes ensuring workers and handlers have been trained on pesticide
safety, providing pesticide safety and application and hazard information,
decontamination supplies and emergency medical assistance, and notifying workers of
restrictions during applications and on entering pesticide treated areas. A worker or
handler may designate in writing a representative to request access to pesticide
application and hazard information.
How to recognize and understand the meaning of the posted warning signs used for
notifying workers of restrictions on entering pesticide treated areas on the
establishment.
How to follow directions and/or signs about keeping out of pesticide treated areas
subject to a restricted-entry interval and application exclusion zones.
Where and in what forms pesticides may be encountered during work activities, and
potential sources of pesticide exposure on the agricultural establishment. This includes
exposure to pesticide residues that may be on or in plants, soil, tractors, application and
chemigation equipment, or used personal protective equipment, and that pesticides
may drift through the air from nearby applications or be in irrigation water.
Potential hazards from toxicity and exposure that pesticides present to workers and
their families, including acute and chronic effects, delayed effects, and sensitization.
Routes through which pesticides can enter the body.
Signs and symptoms of common types of pesticide poisoning.
Emergency first aid for pesticide injuries or poisonings.
Routine and emergency decontamination procedures, including emergency eye flushing
techniques, and if pesticides are spilled or sprayed on the body to use decontamination
supplies to wash immediately or rinse off in the nearest clean water, including springs,
streams, lakes or other sources if more readily available than decontamination supplies,
and as soon as possible, wash or shower with soap and water, shampoo hair, and
change into clean clothes.
6
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•
•
•
•
•
•
•

•
•
•
•
•
•
•

How and when to obtain emergency medical care.
When working in pesticide treated areas, wear work clothing that protects the body
from pesticide residues and wash hands before eating, drinking, using chewing gum or
tobacco, or using the toilet.
Wash or shower with soap and water, shampoo hair, and change into clean clothes as
soon as possible after working in pesticide treated areas.
Potential hazards from pesticide residues on clothing.
Wash work clothes before wearing them again and wash them separately from other
clothes.
Do not take pesticides or pesticide containers used at work to your home.
Safety data sheets provide hazard, emergency medical treatment and other information
about the pesticides used on the establishment they may come in contact with. The
responsibility of agricultural employers to do all of the following:
o Display safety data sheets for all pesticides used on the establishment.
o Provide workers and handlers information about the location of the safety data
sheets on the establishment.
o Provide workers and handlers unimpeded access to safety data sheets during
normal work hours.
The rule prohibits agricultural employers from allowing or directing any worker to mix,
load or apply pesticides or assist in the application of pesticides unless the worker has
been trained as a handler.
The responsibility of agricultural employers to provide specific information to workers
before directing them to perform early-entry activities. Workers must be 18 years old to
perform early-entry activities.
Potential hazards to children and pregnant women from pesticide exposure.
Keep children and nonworking family members away from pesticide treated areas.
After working in pesticide treated areas, remove work boots or shoes before entering
your home, and remove work clothes and wash or shower before physical contact with
children or family members.
How to report suspected pesticide use violations to the State or Tribal agency
responsible for pesticide enforcement.
The rule prohibits agricultural employers from intimidating, threatening, coercing, or
discriminating against any worker or handler for complying with or attempting to
comply with the requirements of this rule, or because the worker or handler provided,
caused to be provided or is about to provide information to the employer or the EPA or
its agents regarding conduct that the employee reasonably believes violates this part,
and/or made a complaint, testified, assisted, or participated in any manner in an
investigation, proceeding, or hearing concerning compliance with this rule.

Q7: What are the new training content requirements for handlers under the revised WPS (i.e.,
what is the complete list of training points/topics that must be covered for handlers under
the revised WPS)?
A: The pesticide safety training for handlers under the revised WPS must include all of the
training points/topics for workers PLUS the following after January 2, 2018:
7
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•
•
•
•
•
•
•
•
•

•
•
•
•

Information on proper application and use of pesticides.
Handlers must follow the portions of the labeling applicable to the safe use of the
pesticide.
Format and meaning of information contained on pesticide labels and in labeling
applicable to the safe use of the pesticide.
Need for and appropriate use and removal of all personal protective equipment.
How to recognize, prevent, and provide first aid treatment for heat-related illness.
Safety requirements for handling, transporting, storing, and disposing of pesticides,
including general procedures for spill cleanup.
Environmental concerns, such as drift, runoff, and wildlife hazards.
Handlers must not apply pesticides in a manner that results in contact with workers or
other persons.
The responsibility of handler employers to provide handlers with information and
protections designed to reduce work-related pesticide exposures and illnesses. This
includes providing, cleaning, maintaining, storing, and ensuring proper use of all
required personal protective equipment; providing decontamination supplies; and
providing specific information about pesticide use and labeling information.
Handlers must suspend a pesticide application if workers or other persons are in the
application exclusion zone.
Handlers must be at least 18 years old.
The responsibility of handler employers to ensure handlers have received respirator fittesting, training and medical evaluation if they are required to wear a respirator by the
product labeling.
The responsibility of agricultural employers to post treated areas as required by this
rule.

Q8: Can certified applicators train workers? Can they also train handlers?
A: Yes, a person who is currently certified as an applicator of restricted use pesticides in
accordance with 40 CFR Part 171 can train workers and handlers.

Q9: Who is allowed to train workers under the revised WPS?
A: The person who conducts the training for workers must meet one of the following criteria:
•

Be designated as a trainer of certified applicators, handlers or workers by EPA or the
State or Tribal agency responsible for pesticide enforcement,
• Have completed an EPA-approved pesticide safety train-the-trainer program for trainers
of workers, or
• Be currently certified as an applicator of restricted use pesticides in accordance with 40
CFR Part 171.
[NOTE: After January 2, 2017, persons who have only been trained as WPS pesticide
handlers will no longer be qualified to train workers under the revised WPS.]
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Q10: Who is allowed to train handlers under the revised WPS?
A: The person who conducts the training for handlers must meet one of the following criteria:
•
•
•

Be designated as a trainer of certified applicators or pesticide handlers by EPA or the
State or Tribal agency responsible for pesticide enforcement,
Have completed an EPA-approved pesticide safety train-the-trainer program for trainers
of handlers, or
Be currently certified as an applicator of restricted use pesticides in accordance with 40
CFR Part 171.

Q11: I was previously a certified applicator but my certification has lapsed or expired. Can I
still train workers and/or handlers under the revised WPS?
A: No. Only persons who are currently certified applicators with a valid certification can train
workers and handlers.

Q12: Are State or Tribal agencies required to get approval from EPA to designate certain
State or Tribal employees as qualified WPS trainers under 170.401(c)(4)(i) and
170.501(c)(4)(i), (i.e., so the state employee meets the WPS training qualification of being
“designated as a trainer of certified applicators, handlers or workers by the State or Tribal
agency responsible for pesticide enforcement”).
A: No. There is no specific designation process required by EPA for a State or Tribal employee to
be “designated as a trainer of certified applicators, handlers or workers by the State or Tribal
agency responsible for pesticide enforcement.” It is a function of their job responsibilities. If a
person’s job responsibilities in their State or Tribal government affiliated position includes WPS
training for workers or handlers, or training for certified applicators, then that person is
“designated as a trainer of certified applicators, handlers or workers by the State or Tribal
agency responsible for pesticide enforcement.”

Q13: I was previously designated as a trainer of both workers and handlers by my State or
Tribal agency responsible for pesticide enforcement. Do I have to complete an EPA training or
program to continue operating as a trainer of workers and handlers?
A: No. Persons who are designated as trainers of workers and/or handlers by their State or
Tribal agency responsible for pesticide enforcement are still authorized to continue to train
workers and handlers without further requirements as long as they are still employed in the
State or Tribal designated training position (e.g., extension agents, state/tribal pesticide
program or enforcement staff who do WPS training, etc.). [NOTE: EPA expects that State and
Tribal pesticide enforcement agencies who have designated persons as trainers of workers
and/or handlers will provide the necessary training or other information to such trainers to
ensure that they are familiar with the new WPS training requirements.]
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Q14: If all my handler employees are certified applicators do I still need to provide WPS
handler training to them?
A: No. As long as the handlers are all currently certified as applicators of restricted use
pesticides in accordance with 40 CFR Part 171, they are exempt from the WPS handler training
requirements. [NOTE: These handlers still need to be informed of the labeling, applicationspecific, and establishment-specific information required by § 170.503 of the rule (i.e.,
Knowledge of labeling, application-specific, and establishment-specific information for
handlers.), and all other applicable WPS protections for handlers must be provided (e.g., PPE,
decontamination supplies, emergency assistance, etc.)]

Q15: The revised WPS requires annual training for handlers. How does this requirement
apply if all my handler employees are certified applicators? Do they need to be certified or
recertified annually?
A: As long as the handlers are all currently certified as applicators of restricted use pesticides in
accordance with 40 CFR Part 171, they are exempt from the WPS handler training requirements
and do not need to be trained or retrained as long as they maintain a valid, current applicator
certification. Handlers holding a current, valid applicator certification do not need to certify or
recertify annually, they only need to be recertified in accordance with applicable state, tribal or
federal agency certification requirements.

Q16: If my handlers’ applicator certifications have lapsed or expired and they have not been
recertified, when do they need to be trained?
A: If a handler’s applicator certification has lapsed or expired such that he is no longer holding a
valid, current applicator certification, then the handler must receive WPS handler training
BEFORE the handler performs any handling task.

Q17: Can the employer’s training recordkeeping requirement be in the form of an attendance
roster as long as all of the required information is documented?
A: Yes, the training recordkeeping requirement may be in the form of an attendance roster as
long as all of the training recordkeeping information required by the rule is included on the
roster record.

Q18: Is EPA going to continue to issue training verification cards?
A: No, EPA is no longer going to supply or issue training verification cards.
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Q19: I understand EPA is discontinuing its program to supply and issue training verification
cards. Can the States or a non-government organization (NGO) that conducts WPS training
create their own training verification cards to be handed out at training sessions? Can those
cards be used for meeting the training recordkeeping requirement?
A: Yes, States and NGOs involved in conducting WPS training may develop and issue their own
training verification cards at training sessions. The training verification cards can be used to
meet the employer’s recordkeeping requirement as long as all of the training recordkeeping
information required by the rule is included on the training verification card and the employer
creates and maintains his/her own record of the training that contains the information required
by the rule.

Q20: Can states, cooperative extension service programs or private firms develop their own
WPS training materials as long they include the necessary topics?
A: Yes, but they must have the materials approved by EPA. EPA will be issuing guidance for
submission and approval of WPS training materials for workers and handlers.

Q21: How will employers know that training materials are “EPA-approved” training
materials?
A: All EPA-issued training materials are EPA-approved. WPS training materials that are
developed and issued by EPA will bear the official EPA logo and have an EPA publication
number. WPS training materials that have been developed by States, NGOs or other
governments or organizations and have been approved by EPA should bear an EPA approval
number and a statement indicating the materials have been approved by EPA to meet the
requirements of the WPS for worker or handler training materials.

Q22: Does EPA intend to produce updated WPS training materials for both workers and
handlers that comply with the rule’s new training content requirements? Will these training
materials be in the form of manuals or videos?
A: Yes. EPA intends to produce updated WPS training materials for both workers and handlers
that comply with the new training content requirements. EPA intends to produce these
training materials in a variety of formats including manuals, videos and potentially other
formats such as flip-charts.

Q23: When will the new EPA-approved WPS training materials be available?
A: EPA will ensure that updated EPA-approved WPS training materials for both workers and
handlers are made available to the regulated community no later than July 1, 2017 and will
publish a Notice in the Federal Register announcing the availability of the updated training
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materials at least six months prior to January 2, 2018. If EPA has not published a Notice in the
Federal Register announcing the availability of the updated WPS training materials for both
workers and handlers by July 1, 2017, then the requirements to train under the new content
will not be required by January 2, 2018, and instead will be delayed six months from the date
that EPA publishes a Notice in the Federal Register announcing the availability of the updated
training materials.

Q24: Will EPA have a process established to approve Train the Trainer courses should one be
developed by an SLA, University Cooperative Extension Service or an NGO?
A: Yes. EPA intends to distribute guidance for submission and approval of WPS Train the
Trainer programs, and will maintain a program and process for approving these programs.

Q25: I previously completed a WPS Train the Trainer program for both workers and handlers
that was offered by my state before the new rule requirements went into effect. Do I have to
complete a new Train the Trainer program before I can legally train workers or handlers
under the new WPS requirements?
A: Yes. EPA has not previously approved State WPS Train the Trainer programs, but the new
rule requires Train the Trainer programs to be approved by EPA in order for persons to be
recognized as qualified trainers under the rule’s new requirements. Therefore, in the absence
of meeting one of the other WPS trainer qualifications, persons must complete a new EPAapproved Train the Trainer program for workers and/or handlers, as appropriate, in order for
them to be able to legally train workers and handlers under the new rule requirements. This
will ensure that persons who completed previous Train the Trainer programs are made aware
of the new training content and other applicable training requirements of the revised rule.
______________________________________________________________________________
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3. Notification and Hazard Communication
Q1: I understand that if I’m using a product where the label requires “double notification,”
this means I have to post signs and provide oral notification in accordance with the WPS rule.
If the pesticide product labeling has an REI greater than 48 hours, but it’s not designated on
the label as requiring “double notification,” does that mean that I’m only required to post in
accordance with the WPS rule and that I do not necessarily have to provide oral notification
as well?
A: Yes. If the pesticide product labeling requires a restricted-entry interval greater than 48
hours and does not have a statement requiring both the posting of treated areas and oral
notification to workers, then the agricultural employer must notify workers of the application
by posting warning signs in accordance with the rule but is not required to provide oral
notification as well. If the pesticide product labeling has a statement requiring both the posting
of treated areas and oral notification to workers, the agricultural employer must post signs in
accordance with the rule and must also provide oral notification of the application to workers in
accordance with the rule.

Q2: Could a WPS-covered establishment that has to maintain a central display site choose to
make their SDS and application information available in electronic format?
A: Yes, EPA agrees that the requirements for retention and display of application records and
the SDS could both be met with electronic records as long as all the other applicable
requirements at 170.311(b) regarding content, location, accessibility, legibility and display and
retention times are met. Workers and handlers would need to have unimpeded access to the
computer or other device at all times during their normal work hours, and would need to be
instructed on how to access the electronic records on the computer or other device.

Q3: When a commercial applicator does an application for someone, could they give an
electronic copy of the safety data sheet (SDS) instead of a paper copy?
A: Yes. EPA agrees it would be acceptable for the commercial applicator or commercial
pesticide handler employer (CPHE) to provide the SDS to the agricultural establishment
electronically since the agricultural employer has the option of displaying the information
electronically or printing it off for display depending on the choice of the agricultural
establishment. But it is important to point out that there is no WPS requirement imposed on
the commercial applicator (or CPHE) to provide a copy of the SDS to the agricultural employer.
Under §170.313(i) of the revised WPS, the CPHE is required to provide the agricultural
employer all of the following information before the application of any pesticide on an
agricultural establishment after January 2, 2017:
(1) Specific location(s) and description of the area(s) to be treated.
(2) Date(s) and start and estimated end times of application.
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(3) Product name, EPA registration number, and active ingredient(s).
(4) Labeling-specified restricted-entry interval applicable for the application.
(5) Whether posting, oral notification or both are required under § 170.409.
(6) Any restrictions or use directions on the pesticide product labeling that must be followed for
protection of workers, handlers, or other persons during or after application.
It is the responsibility of the agricultural employer to obtain and display the SDS for any WPScovered pesticides used on the establishment if the agricultural establishment employs workers
or handlers. Although the CPHE isn’t required to provide a copy of the SDS to the agricultural
employer, EPA encourages the CPHE to do so since the pesticide registrant/distributor should
provide copies of the SDS to them with the pesticide.

Q4: Can SDS sheets be maintained in notebooks? Where should they be kept?
A: Yes, the SDS sheets may be maintained in a notebook as long as the notebook is accessible at
the central display site and as long as all the other applicable requirements at 170.311(b)
regarding content, location, accessibility, legibility and display and retention times are met.
Q5: Is English the only required language for the SDS and application information to be made
available in?
A: Yes.

Q6: Does the WPS require SDSs to be provided in a language the workers or handlers can read
or understand? Are Spanish language SDSs or SDSs in other languages commonly available in
the US? Can an employer or establishment choose to provide Spanish language SDSs if they
are available?
A: The WPS does NOT require SDSs to be provided in any other language besides English. It is
our understanding that some registrants and chemical producers have developed SDSs in
Spanish, but there is no OSHA requirement under the SDS regulation for them to produce
Spanish SDSs in the US, so they are not commonly available. We are not aware of SDSs being
commonly produced and distributed in other languages in the US. However, EPA encourages
employers to provide SDSs in Spanish if they are available and it may better serve the needs of
their employees.

Q7: In 170.311(b)(5), the rule allows the employer 24 hours after an application before the
SDS and pesticide application information have to be made available at the central display
site. If an REI is less than 24 hours, won’t this place workers at risk for not being made aware
of the application?
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A: No. The agricultural employer has a separate requirement under the WPS to notify all
workers on the establishment of any area on the establishment that is being treated with
pesticides or that may be under an REI if those workers may come within a quarter mile of such
areas. The notification must be provided orally or by posting the area with the WPS warning
sign, and the notification must be provided prior to the application or at the start of the
workers’ work period if they will be coming on to the establishment when applications are
ongoing or an REI is already in effect. The rule also prohibits workers from being allowed in a
treated area, and they are prohibited from entering an area under an REI (even if allowed under
early entry exceptions) until the SDS and application information have been made available at
the central display site.

Q8: Do private applicators have to keep the records required by the WPS? I thought EPA was
not allowed to establish private applicator recordkeeping requirements.
A: Only if the private applicator is also an agricultural employer or other person required by the
WPS to maintain records. The WPS does not impose recordkeeping requirements on private
applicators in regard to their activities as private applicators. However, being a private
applicator does not exempt a person who is also an agricultural employer from the WPS
recordkeeping requirement applicable to agricultural employers. The WPS requires “agricultural
employers” to keep certain records if they employ workers and/or handlers on the
establishment and use WPS-labeled products in the production of agricultural plants. The fact
that an agricultural employer may also be a private applicator does not affect the applicability
of the WPS requirements to that person if they are covered by the rule due to the nature and
scope of their activities as an agricultural employer.

Q9: When are establishments required to display the new pesticide safety information (i.e.,
“safety posters”) that is required by the new rule revisions?
A: Establishments are not required to display the new pesticide safety information (i.e., “safety
posters”) until January 2, 2018.

Q10: Will EPA be developing new “safety posters” that comply with the new WPS
requirements for displaying pesticide safety information?
A: Yes. EPA intends to develop a new “safety poster” that will meet the pesticide safety
information display requirements. EPA expects to make it available by July 2017 so that
employers will have access to complying materials prior to the January 2, 2018, implementation
date for the requirements.
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Q11: Can an employer or establishment choose to develop their own version or form of
display for the new pesticide safety information (i.e., “safety poster”) required by the new
rule revisions? Do they have to get their version or display approved by EPA?
A: Yes, an employer or establishment can choose to develop their own version or form of
display for the new pesticide safety information (i.e., “safety poster”) as long as it meets the
requirements of the rule. They do not have to get their version or display approved by EPA, but
it must meet the requirements outlined in the rule.

Q12: Can an employer or establishment choose to display the new pesticide safety
information (i.e., “safety poster”) required by the rule revisions before the new requirements
go into effect? Will they be in violation of the WPS if they update the display before January
2, 2018?
A: Yes, an employer or establishment can choose to display the new pesticide safety
information (i.e., “safety poster”) that is required by the rule revisions before the new
requirements go into effect. No, an employer or establishment will not be in violation of the
WPS if they update the display before January 2, 2018. EPA specifically amended the WPS to
allow an employer/establishment to satisfy current requirements for a safety poster by
complying with the new requirements for the display of pesticide safety information.
______________________________________________________________________________

16

Exhibit 9
Page 18 of 37

Kellington May 14, 2020 Hearing Submittal

4. Designated Representative
Q1: The revised rule contains provisions that allow a worker or handler to have a “designated
representative” obtain information on the worker or handler’s behalf. Who can be a
designated representative?
A: A designated representative is a person who is designated by a worker or handler to request
the pesticide hazard information (i.e., SDSs) and/or pesticide application information (that is
required to be maintained by the employer and made accessible to workers/handlers) on their
behalf. A designated representative must be designated in writing by the worker or handler,
and can be anybody including but not limited to a relative, friend, another worker or handler,
someone from a nonprofit organization, or a legal representative. A designated representative
could also be a nurse or doctor, although the revised WPS allows treating medical personnel to
request the SDS and pesticide application information without being a designated
representative. A worker or handler can request information themselves, without a designated
representative.

Q2: What information is a “designated representative” able to request access to on behalf of
a worker/handler?
A: The provision in the final rule at § 170.311(b)(9) requires an employer to make available to a
designated representative the same pesticide hazard information (i.e., safety data sheets
(SDSs)) and pesticide application information that § 170.311(b) requires the employer to
maintain and make accessible to workers/handlers. For example, designated representatives
are entitled to the SDS and pesticide application information which includes the pesticide
product name, EPA registration number and active ingredient(s); the crop or site treated and
the location and description of the treated area; the date(s) and times the application started
and ended; the duration of the Restricted-Entry Interval (REI) for that application. A designated
representative can make the request on behalf of the worker or handler while the information
is on display for 30 days at a central location, or during the two years it is required to be kept as
a record.

Q3: Why does the revised rule allow a worker/handler to use a “designated representative”
to request access to the pesticide hazard and application information when the rule already
allows the worker/handler access to that information on their own?
A: The rule allows workers or handlers to get the information through a designated
representative because there may be circumstances that prevent the worker/handler from
being able to access it or request it themselves. The designated representative provision is
intended to improve access to pesticide hazard and application information for workers and
handlers who may not understand English, are afraid of retaliation or putting their job in
jeopardy if they ask for it themselves, that have changed jobs, or that have relocated and don’t
have transportation. If a worker/handler is injured or incapacitated and cannot be there in
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person, the information could be requested by the treating medical personnel or a designated
representative.

Q4: What information does a designated representative have to provide to an agricultural
employer or establishment owner to request access to the pesticide hazard and application
information on behalf of a worker or handler?
A: At a minimum, the designated representative must submit two things in writing to the
agricultural employer in order to request access to the pesticide hazard and application
information on behalf of a worker or handler:
•

The name of the worker or handler being represented and a signed, written statement
(written designation) from the worker or handler that designates the person as their
representative to request information (the statement must include the worker’s or
handler’s printed name and signature, the date of the designation, and the printed
name and contact information for the designated representative); and

•

A description of the applicable SDSs and/or application information they would like
access to and the date(s) for which the records are requested for the worker or
handler’s applicable dates of employment, and the type of work conducted by the
worker or handler during that period.

______________________________________________________________________________
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5. Application Exclusion Zone (AEZ)
Q1: What is the “Application Exclusion Zone” or AEZ?
A: The “Application Exclusion Zone” or AEZ is a new term used in the WPS rule and refers to the
area surrounding the pesticide application equipment that must be free of all persons other
than appropriately trained and equipped handlers during pesticide applications.

Q2: How is the AEZ measured and the size of the AEZ determined?
A: The AEZ is measured from the application equipment. The AEZ also moves with the
application equipment like a halo around the application equipment.

The AEZ is the purple area around the application
equipment, it moves with the application equipment as it
proceeds. The AEZ is generally within the treated area,
except when the application equipment is near the edges
of the treated area.

The size of an AEZ varies depending on the type of application and other factors, including
droplet size, and height of nozzles above the planting medium. The AEZ is 100 feet for aerial, air
blast, fumigant, smoke, mist and fog applications, as well as spray applications using very fine
or fine droplet sizes (a volume median droplet diameter (VMD) size of less than 294 microns).
An AEZ of 25 feet is required when the pesticide is sprayed using droplet sizes of medium or
larger and from more than 12 inches above the plant medium. An application that does not fall
into one of these categories does not require an AEZ.

Q3: I am confused as to whether the new WPS requirements related to the AEZ apply to the
agricultural employer or the handler making the application. Please clarify.
A: There are several different requirements regarding the AEZ in the revised WPS. First, the
WPS provision at 170.405(a)(1) establishes the applicable AEZ distances. This is a generic
description of the AEZ and is independent of the location (on or off the establishment).
Second, the WPS provision at 170.405(a)(2) establishes a requirement for the agricultural
employer to not allow any workers or other persons in the AEZ within the boundaries of the
establishment until the application is complete. Compliance is required with this requirement
beginning January 2, 2017.
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Third, the provision at 170.505(b) establishes a requirement for the handler to suspend the
application if any workers or other persons are anywhere in the AEZ. This requirement is NOT
limited to the boundaries of the establishment. This applies to any area on or off the
establishment within the AEZ while the application is ongoing. Please note that this is one of
the WPS provisions that is delayed in implementation until January 2, 2018, to allow time for
the handlers to receive training on the new requirement.
The requirement for the agricultural employer to keep persons out of the AEZ only applies
within the boundaries of the establishment because the agricultural employer cannot be
expected to control persons off the establishment. The “suspend application” provision does
apply beyond the boundaries of the establishment because the handler (applicator) and
handler employer DO have control over the pesticide application and are subject to a WPS
requirement to apply the pesticide in any way that will not contact workers or other persons on
or off the establishment.

Q4: I am confused as to whether the new WPS requirements related to the AEZ only apply
within the boundaries of establishment. It appears there are different requirements. Please
clarify and provide the text from the applicable sections of the rule that address AEZs.
A: The WPS provision at 170.405(a)(1) establishes the applicable AEZ distances. This is a generic
description of the AEZ and is independent of the location (on or off the establishment).
The WPS provision at 170.405(a)(2) establishes the requirement for the agricultural employer
to not allow any workers or other persons in the AEZ within the boundaries of the
establishment until the application is complete. It is correct that the requirement on the
agricultural employer to keep persons out of the AEZ only applies within the boundaries of the
establishment. Compliance is required with this requirement beginning January 2, 2017.
However, other AEZ provisions do apply beyond the boundaries of the establishment. The
provision at 170.505(a) establishes the requirement that the handler and handler employer
must not allow the pesticide to contact any workers or other persons during application, either
directly or through drift. This applies to any area on or off the establishment no matter what
distance. (This is the same as it is in the 1992 WPS and on the labels of WPS-covered
pesticides.) The provision at 170.505(b) establishes the requirement for the handler to suspend
the application if any workers or other persons are anywhere in the AEZ. This requirement is
NOT limited to the boundaries of the establishment. This applies to any area on or off the
establishment within the AEZ while the application is ongoing. Please note that this is one of
the WPS provisions that is delayed in implementation until January 2, 2018, to allow time for
the handlers to receive training on the new requirement.
The requirement for the agricultural employer to keep persons out of the AEZ only applies
within the boundaries of the establishment because the agricultural employer cannot be
expected to control persons off the establishment. The “suspend application” provision does
apply beyond the boundaries of the establishment because the handler (applicator) and
handler employer DO have control over the pesticide application and are subject to a WPS
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requirement to apply the pesticide in any way that will not contact workers or other persons on
or off the establishment. The applicable regulatory text related to the WPS AEZ requirements
are provided below.
170.405(a)(1):
The application exclusion zone is defined as follows:
(i) The application exclusion zone is the area that extends 100 feet horizontally from the
application equipment in all directions during application when the pesticide is applied by
any of the following methods:
(A) Aerially.
(B) Air blast application.
(C) As a spray using a spray quality (droplet spectrum) of smaller than medium (volume
median diameter of less than 294 microns).
(D) As a fumigant, smoke, mist, or fog.
(ii) The application exclusion zone is the area that extends 25 feet horizontally from the
application equipment in all directions during application when the pesticide is applied not
as in § 170.405(a)(1)(i)(A)–(D) and is sprayed from a height of greater than 12 inches from
the planting medium using a spray quality (droplet spectrum) of medium or larger (volume
median diameter of 294 microns or greater).
(iii) There is no application exclusion zone when the pesticide is applied in a manner other
than those covered in paragraphs (a)(1)(i) and (a)(1)(ii) of this section.
170.405(a)(2)
During any outdoor production pesticide application, the agricultural employer must not
allow or direct any worker or other person, other than an appropriately trained and
equipped handler involved in the application, to enter or to remain in the treated area or an
application exclusion zone that is within the boundaries of the establishment until the
application is complete.
170.505(a)
Prohibition from contacting workers and other persons with pesticides during application.
The handler employer and the handler must ensure that no pesticide is applied so as to
contact, directly or through drift, any worker or other person, other than an appropriately
trained and equipped handler involved in the application.
170.505(b)
(b) Suspending applications. After January 1, 2018, the handler performing the application
must immediately suspend a pesticide application if any worker or other person, other than
an appropriately trained and equipped handler involved in the application, is in the
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application exclusion zone described in § 170.405(a)(1) or the area specified in column B of
the Table in § 170.405(b)(4).

Q5: What are the agricultural employer’s responsibilities related to the pesticide applications
and the new AEZ requirements, and when does this requirement go into effect?
A: The agricultural employer has two responsibilities related to the pesticide applications and
the new AEZ requirements:
•

•

During any WPS-covered pesticide application, the agricultural employer must keep
workers and all other persons (other than appropriately trained and equipped handlers
involved in the application) out of the treated area and the AEZ within the boundary of
the agricultural establishment. This includes people occupying migrant labor camps or
other housing or buildings that are located on the agricultural establishment.
The agricultural employer may not allow a pesticide to be applied while any worker or
other person on the establishment is in the treated area or within the AEZ.

(Note that if the agricultural employer is also the handler making the pesticide application, he
or she must suspend a pesticide application if any worker or other person is within the AEZ
beyond the boundary of the agricultural establishment.) The requirements related to the AEZ
will go into effect January 2, 2017.

Q6: Does the agricultural employer have WPS responsibilities related to the new AEZ
requirements if workers or other persons are off his/her establishment?
A: The AEZ requirement at §170.405(a) imposes no responsibilities on an agricultural employer
in regard to workers or other persons who are not on the agricultural establishment as long as
the agricultural employer is not the pesticide applicator. If the agricultural employer is also the
handler making the pesticide application, then §170.505 would require him/her to suspend a
pesticide application if any worker or other person is within the AEZ beyond the boundary of
the agricultural establishment.

Q7: What are the applicator’s/pesticide handler’s responsibilities related to the pesticide
applications and the new AEZ requirements, and when does this requirement go into effect?
A: Starting January 2, 2018, the handler performing the application must immediately suspend
the pesticide application if any worker or other person, other than an appropriately trained and
equipped handler involved in the application, is in the AEZ, regardless of whether such persons
are on or off the establishment.
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Q8: Why is the implementation date for the handler’s requirement to suspend a pesticide
application if workers or other persons are in the AEZ delayed until January 2, 2018?
A: The implementation date for this requirement is delayed until January 2, 2018, to allow time
for pesticide handlers to receive training on the new requirement.

Q9: As noted above, the pesticide handler performing the application must immediately
suspend the pesticide application if any worker or other person, other than an appropriately
trained and equipped handler involved in the application, is in the AEZ, regardless of whether
such persons are on or off the establishment. When and under what circumstances can a
handler resume a pesticide application?
A: If the AEZ stretches beyond the property of the agricultural establishment being treated, and
a worker or other person is in this portion of the AEZ, the applicator must temporarily suspend
the application, and may not proceed until the applicator can ensure that the pesticide will not
contact any persons that are in the AEZ area that extends beyond the boundary of the
establishment. This is explained in more detail in EPA’s Interpretive Policy.
The agricultural employer may not allow a pesticide to be applied, or a suspended application
to be resumed, while any worker or other person on the establishment is in the treated area or
within the AEZ. Note that both the handler employer and the handler are required to ensure
that no workers or other persons, other than appropriately trained and equipped handlers
involved in the application, are ever contacted by a pesticide, either directly or through drift,
regardless of whether such persons are on or off the establishment or beyond the boundary of
the AEZ.
______________________________________________________________________________
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6. Minimum Age
Q1: Does the minimum age apply to workers and handlers at experimental stations?
A: Yes, the minimum age applies to workers and handlers at an experimental station if the
experimental station is an agricultural establishment engaged in the outdoor or enclosed space
production of agricultural plants, as those terms are defined by the WPS. The only exemption
from the minimum age requirements is under the exemption for owners of agricultural
establishments and their immediate family.
______________________________________________________________________________
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7. Personal Protective Equipment (PPE)
Q1: If a potential handler employee has already gone through the annual respirator training,
fit-testing procedure and medical evaluation process required by the new WPS respiratorrelated requirements at a previous employer (e.g., through their military duty), does the
employee need to do it again through their new potential employer or can they provide their
employer with the previous paperwork documenting completion of these requirements?
A: It is probable that the employee would need to complete the respirator fit-testing and the
medical evaluation again because much of it is location- and activity-specific and respiratorspecific. However, it is possible that the annual respirator training would not have to be
repeated. Additional explanation is provided below:
•

•

•

The medical evaluation is based on the conditions under which the respirator is worn. The
handler employer has to provide the physician or licensed health care professional with
information like the type and weight of the respirator, the duration and frequency of
respirator use, the expected physical work effort, additional protective clothing and
equipment that must be worn and temperature and humidity extremes that may be
encountered. If the employee is going to be performing the same types of work and tasks
(i.e., applying pesticides or very similar activity) under the same general conditions and
situations and using the same respirator(s), then it could be possible that no new medical
evaluation would be needed.
Fit testing must be done using the exact same respirator (i.e., type, size, make and model)
the person will use to conduct the range of handler activities they will be involved in. If the
person uses the exact same respirator for the pesticide application work as he was fit-tested
for previously, and within the last year, it would be valid for the new employer.
Training is probably the most transferrable. In 29 CFR 1910.134(k)(4), OSHA’s regs state “An
employer who is able to demonstrate that a new employee has received training within the
last 12 months that addresses the elements specified in paragraph (k)(1)(i) through (vii) is
not required to repeat such training provided that … the employee can demonstrate
knowledge of those element(s). Previous training not repeated initially by the employer
must be provided no later than 12 months from the date of the previous
training.” Therefore, if an employer can show that the employee has received training in
the previous 12 months and ensures that the employee can demonstrate knowledge of the
points covered in respirator training, the employer can rely on the previous training until it
expires after a year.

Q2: What options do non-certified crop advisors have for selection of PPE when conducting
crop-advising tasks during an REI?
A: The WPS provides an exception to the label-required PPE that is applicable to all crop
advisors performing crop advising tasks during the REI (but not during an application). Noncertified crop advisors must wear PPE when performing crop advising tasks during the REI, but
they may choose between any of the following options and select the least restrictive:
•
•

The labeling-required PPE for handlers;
The labeling-required PPE for early-entry workers; OR
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•

A “universal set” of PPE that is good for conducting any crop advising task during the REI
(but NOT during application) which consists of the following: coveralls, shoes plus socks,
waterproof gloves, and protective eyewear (eyewear only required if label required
protective eyewear for handlers).

Q3: Does the revised WPS include new requirements for the packaging of agricultural
pesticides with respect to water-soluble packaging?
A: No. The revised WPS does not include any new requirements for the packaging of
agricultural pesticides in water-soluble packaging.

Q4: Does the revised WPS include new requirements mandating the use of closed systems for
certain pesticide products or active ingredients? Please clarify the WPS requirements related
to closed systems.
A: No. The revised WPS itself does not require or mandate the use of closed systems for any
agricultural pesticides or active ingredients. Any requirements that closed systems must be
used for mixing/loading and/or application are product-specific requirements that appear in the
pesticide product labeling. The current WPS includes an exception from certain personal
protective equipment (PPE) requirements for pesticide mixer/loaders who are using closed
systems. This general approach is continued in the revised rule, although the revised rule
includes more detail about the characteristics that a closed system must have in order to be
eligible for this exemption. Specifically, 40 CFR 170.607(d) includes the following language:
“(2) The exceptions of paragraph (d)(1) of this section apply only in the following situations:
(i) Where the closed system removes the pesticide from its original container and transfers
the pesticide product through connecting hoses, pipes and couplings that are sufficiently tight
to prevent exposure of handlers to the pesticide product, except for the negligible escape
associated with normal operation of the system.
(ii) When loading intact, sealed, water soluble packaging into a mixing tank or system. If the
integrity of a water soluble packaging is compromised (for example, if the packaging is
dissolved, broken, punctured, torn, or in any way allows its contents to escape), it is no longer a
closed system and the labeling-specified personal protective equipment must be worn.”
Including water soluble packaging (that maintains its integrity) in the regulations as an example
of a closed system is consistent with our current policy, which is spelled out in the WPS
interpretive guidance.
______________________________________________________________________________
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8. Decontamination
Q1: I understand the revised WPS now requires the handler employer to provide at each
mixing/loading site at least one system that is capable of delivering gently running water at a
rate of least 0.4 gallons per minute for at least 15 minutes, or at least six gallons of water in
containers suitable for providing a gentle eye-flush for about 15 minutes. Does the revised
WPS still require employers to also provide all handlers with one pint of water in portable
containers that are immediately available to each handler?
A: No. The requirement for the employer to provide handlers with one pint of water in
portable containers that are immediately available to each handler only applies to handlers
who are engaged in application activities, and not to handlers who are engaged in
mixing/loading activities, and only if the handler is applying a pesticide product whose labeling
requires protective eyewear for handlers.
The requirement for a handler employer to provide an eye wash system at a mixing/loading site
only applies when a handler is mixing or loading a pesticide product whose labeling requires
protective eyewear for handlers, or is mixing or loading any pesticide using a closed system
operating under pressure. If either of these criteria is met, the employer is required to provide
at each mixing/loading site, immediately available to the handler, at least one system that is
capable of delivering gently running water at a rate of least 0.4 gallons per minute for at least
15 minutes, or at least six gallons of water in containers suitable for providing a gentle eye-flush
for about 15 minutes. However, the employer does not need to provide handlers at the
mix/load site with one pint of water in portable containers that are immediately available to
each handler in addition to the eye-flush system described above.
______________________________________________________________________________
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9. Definitions
Q1: How is “other person” defined under the WPS? The term “other person” or “other
persons” is used in the WPS rule, but it is not defined so we are not sure which persons are
included when the term is used.
A: FIFRA section 2(s) defines “person” to mean “any individual, partnership, association,
corporation, or any organized group of persons whether incorporated or not.” The same broad
definition applies in the WPS. Thus where the § 170.305 definition of “owner” says a “person
who has both leased such agricultural establishment to another person…” it means “an
individual, partnership, association, corporation, or any organized group of persons whether
incorporated or not who has both leased such agricultural establishment to another individual,
partnership, association, corporation, or any organized group of persons whether incorporated
or not…” And where § 170.505 says "The handler employer and the handler must ensure that
no pesticide is applied so as to contact, directly or through drift, any worker or other person,
other than an appropriately trained and equipped handler involved in the application..." it
means the employer cannot allow the pesticide to contact any worker or any other individual,
partnership, association, corporation, or any organized group of persons whether incorporated
or not, other than properly trained and equipped handlers involved in the application.

Q2: Does the WPS cover all people “employed” by an agricultural establishment including
“other persons”, or does the employer only have to provide WPS protections to persons who
are considered workers or handlers under the rule? What about persons that may be on the
establishment who are not employed by the establishment?
A: Most WPS protections and requirements are only applicable to persons on an agricultural
establishment who are employed as workers or handlers. There are a very few circumstances
where the agricultural employer is required to ensure that certain protections are extended to
all other persons (not just workers or handlers and not only to persons employed by the
establishment or persons on the establishment (see Q&A above related to the definition of
“other person.”)). The WPS requirements for protecting workers and handlers do not apply to
other employees working on the establishment who do not meet the WPS definition of worker
or handler. The WPS requirements for protecting workers and handlers also do not apply to
workers or handlers who are not “employed” by the establishment as defined by the WPS. For
example, people participating in programs where their worker or handlers tasks are performed
as part of an academic program or for educational credit are not considered employed and
would not be considered workers or handlers under the WPS. The employer’s responsibilities
related to workers and handlers only apply when people are employed as defined by the WPS
(i.e., services are exchanged for salary or wages). Certain provisions of the WPS apply to all
other persons regardless of whether the person is employed on the establishment or physically
located on the establishment. When the WPS applies (i.e., agricultural establishments where
agricultural pesticides have been used), the employer must always ensure pesticides are
applied so they do not contact any worker or other person, either directly or through drift, other
than an appropriately trained and equipped handler involved in the application. This means the
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employer cannot allow the pesticide to contact workers or ANYONE other than properly trained
and equipped handlers involved in the application.
______________________________________________________________________________
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10. Exemptions and Exceptions
Owner and Immediate Family Exemption
Q1: Is there an exemption or exception in the WPS for family farms?
A: No. The WPS does not provide an exception for “family farms” per se. The revised WPS
exempts owners of agricultural establishments and members of their immediate family from
certain requirements, as does the original WPS. It is important to note that: (1) no agricultural
establishments that use WPS-covered pesticides are completely exempt from the WPS
requirements, (2) owners/agricultural employers must provide full WPS protections for workers
and handlers who are not in the owners’ immediate families, and (3) even owners and their
immediate family members that qualify for the exemption must comply with some of the WPS
requirements.

Q2: How has the WPS exemption for owners of agricultural establishments and their
immediate family changed from the current exemption in the rule?
A: The key changes to the exemption for owners of agricultural establishments and their
immediate family include the following:
•

The definition of immediate family has been expanded to include: grandparents,
grandchildren, in-laws, aunts, uncles, nieces, nephews, and first cousins. “First cousin”
means the child of a parent’s sibling, i.e., the child of an aunt or uncle. This revised
definition means more establishments qualify for the exemption and more owners and
family members are exempt from many of the provisions of the new regulation.

•

An exemption from the minimum age for handlers and early-entry workers has been
added for owners and members of their immediate families.

•

The exemption applies when a majority of the establishment is owned by persons who
are “immediate family” members as defined in the WPS. EPA’s previous interpretation
of the exemption required the establishment to be wholly owned by immediate family
members.

The complete terms of WPS exemption for owners of agricultural establishments and their
immediate family is in the final rule at § 170.601(a).

Q3: What new familial relationships are included in the revised definition of “immediate
family” in the final WPS rule?
A: Immediate family now includes: spouse, parents, stepparents, foster parents, father-in-law,
mother-in-law, children, stepchildren, foster children, sons-in-law, daughters-in-law,
grandparents, grandchildren, brothers, sisters, brothers-in-law, sisters-in-law, aunts, uncles,
nieces, nephews, and first cousins. “First cousin” means the child of a parent’s sibling, i.e., the
child of an aunt or uncle.
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Q4: Who does the WPS exemption for owners of agricultural establishments and members of
their immediate family apply to and what establishments qualify?
A: The WPS exemption for owners of agricultural establishments and members of their
immediate family applies only to owners of agricultural establishments and members of their
immediate family where a majority of an agricultural establishment is owned by one or more
“immediate family” members as defined in the WPS. Where there are multiple owners of an
establishment, a majority of the establishment must be owned by members of the same
immediate family for the exemption to apply. The owner or agricultural employer must always
provide all applicable WPS protections to workers and handlers employed by the agricultural
establishment who are not members of the owner’s immediate family. The complete terms of
WPS exemption for owners of agricultural establishments and their immediate family are in the
final rule at § 170.601(a).

Q5: The WPS exemption for owners of agricultural establishments and members of their
family applies only to establishments where a majority of an agricultural establishment is
owned by one or more “immediate family” members as defined in the WPS. What is
considered “majority ownership” under the revised WPS?
A: The exemption in the final rule applies to the owners and their immediate family members
on any agricultural establishment where a majority of the establishment is owned by one or
more members of the same immediate family. A "majority of the establishment" means that
more than 50 percent of the equity in the establishment is owned by one or more members of
the same immediate family as defined in the WPS.

Q6: How does the exemption apply to workers and handlers who are employed by an
establishment that is covered by the exemption for owners of agricultural establishments and
immediate family members, but they themselves are not members of the owner’s immediate
family?
A: The owner or agricultural employer must always provide all applicable WPS protections to
workers and handlers employed by the establishment who are not members of the owner’s
immediate family.

Q7: What WPS requirements are owners of agricultural establishments and their immediate
family exempt from under the exemption at § 170.601(a) of the final rule?
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A: The owner(s) of the establishment are not required to comply with the following provisions
of the WPS for themselves or members of their immediate families when performing tasks as
workers:
•
•
•
•
•
•
•
•

Minimum age for early-entry workers
Sections of the early-entry requirements
Providing pesticide safety training or other safety information
Cleaning, storing and maintaining personal protective equipment (PPE)
Maintaining decontamination sites and supplies
Providing notice of pesticide applications
Posting information about pesticide applications and safety data sheets at a central
location
Providing emergency assistance

The owner(s) of the establishment are not required to comply with the following provisions
of the WPS for themselves or members of their immediate families when performing tasks
as handlers:
•
•
•
•
•
•

Minimum age for handlers
Providing pesticide safety training and other safety information such as restrictions
during applications
Knowledge of labeling and site-specific information and safe operation of equipment
Ensuring proper use, cleaning, and maintenance of PPE and avoiding heat-related illness
while using PPE
Maintaining decontamination sites and supplies
Providing emergency assistance.

Q8: What WPS requirements are owners of agricultural establishments and their immediate
family required to comply with under the exemption at § 170.601(a) of the final rule?
A: Owners of agricultural establishments and their immediate family members are REQUIRED
to comply with all of the following WPS requirements when using WPS-labeled products:
•
•
•
•
•
•

They must wear the PPE and any other work attire required by the pesticide labeling
They must keep out of the treated area until the restricted-entry interval (REI) required
by the pesticide labeling expires
They must ensure the pesticide is applied so it does not contact any other persons,
including members of the immediate family
They must ensure that all persons, including members of the immediate family, are kept
out of the treated area and the application exclusion zone during the application of the
pesticide
They must ensure that the pesticide applied is only used in a manner consistent with the
pesticide product’s labeling
They must ensure that any handler using a pesticide whose labeling requires a
respirator, is provided a medical evaluation, fit testing and respirator training before
using the respirator
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•

After January 1, 2018, any handler must suspend a pesticide application if a worker or
other person is in the application exclusion zone during the application.

Q9: How do the new WPS requirements related to respirator use, (i.e., training, medical
evaluation, fit-testing and recordkeeping) apply to owners of the establishment and members
of their immediate families?
A: Employers must provide the protections related to respirator use at 40 CFR 170.507(b)(10) to
all persons employed on the establishment, even themselves and members of the owner’s
immediate family.

Q10: Can owners of the establishment and members of their immediate families take
advantage of the WPS exceptions for early entry into a treated area and the WPS exceptions
to label-required PPE? Do the requirements of those exceptions apply?
A: Yes, they may use the exceptions for early entry and exception to label-required PPE provide
for in the final WPS rule, but they must comply with all of the specific requirements applicable
to each of the exceptions listed in the rule.

Q11: Why does the EPA feel that owners of agricultural establishments and their immediate
families do not need the majority of the WPS protections when they likely face the same
types of occupational pesticide exposure concerns as other farmworkers and pesticide
handlers that are fully protected by the rule?
A: EPA is concerned that owners of agricultural establishments and their family members that
are engaged in worker and handler activities have occupational pesticide exposure, and EPA
believes that owners should provide the WPS protections to themselves and their immediate
families. However, EPA is also aware that many small family-owned farms need flexibility to be
able to manage regulatory costs and burden. Therefore, EPA has permitted the exemption to
provide such farms and their owners with flexible options to manage these risks and the
associated WPS requirements. EPA expects that family members will take necessary
precautions to protect other family members and encourages owners and their families to
follow WPS requirements to avoid exposure to pesticides and reduce the potential for
pesticide-related illnesses and incidents.
______________________________________________________________________________
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Certified Crop Advisor Exemption
Q1: The WPS refers to Certified Crop Advisors as well as Crop Advisors. What is the
difference between the two terms?
A: Under the WPS, a “crop advisor” is a person who assesses pest numbers, damage, pesticide
distribution or the status or requirements of agricultural plants. The WPS does not require a
“crop advisor” to have any specific certification or training to be recognized as a crop advisor
under the rule. Certain WPS provisions apply only to certified crop advisors, such as §
170.601(b), which provides an exemption from certain personal protective equipment
requirements only for crop advisors who are certified crop advisors. For purposes of the WPS, a
“certified crop advisor” is a person who is certified or licensed as a crop advisor by a program
acknowledged as appropriate in writing by EPA, or a State or Tribal agency responsible for
pesticide enforcement.

Q2: What are the certified crop advisor programs that meet the requirements of the WPS for
the certified crop advisor exemption and have been acknowledged as appropriate in writing
by EPA, or a State or Tribal agency responsible for pesticide enforcement?
A: Crop advisors certified or licensed by the National Alliance of Independent Crop Consultants
(NAICC), or through a crop advisor certification program approved by the State or Tribal agency
responsible for pesticide enforcement are certified crop advisors for purposes of the WPS, as
these programs have been acknowledged as appropriate in writing by EPA or the State or Tribal
agency responsible for pesticide enforcement.

Q3: What does a certified crop advisor program have to do to meet the requirements of the
revised WPS for the certified crop advisor exemption and be acknowledged as appropriate in
writing by EPA, or a State or Tribal agency responsible for pesticide enforcement?
A: The crop advisor certification or licensing program must submit a request to EPA or the
appropriate State or Tribal agency responsible for pesticide enforcement to have their program
recognized in writing as meeting the WPS requirements for certified crop advisors under the
exemption. The request must describe the requirements of the crop advisor certification or
licensing program and ensure that the training component of the program requires pesticide
safety training content that includes all the information in § 170.501(c)(3) of the WPS.

Q4: How has the certified crop advisor exemption changed under the revised WPS compared
to the exemption under the current WPS?
A: The certified crop advisor exemption under the revised WPS only permits certified crop
advisors to make their own determination for the appropriate PPE for entry into a treated area
during a restricted-entry interval and substitute their self-determined set of PPE for the
labeling-required PPE for themselves, and they are no longer able to make these determination
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for non-certified crop advisor employees operating under their supervision. Additionally, the
requirements of §§ 170.309(e), 170.309(f), 170.313(k), 170.503(a), 170.507 and 170.509 of the
revised WPS do not apply to certified crop advisors provided the application is complete and
the other conditions of the exemption are met. These requirements do apply to non-certified
crop advisors, including non-certified crop advisor employees that are operating under the
supervision of a certified crop advisor.

Q5: Do non-certified crop advisors need to be trained under the WPS?
A: Non-certified crop advisors are not exempt from the WPS training requirements, and they
need to receive the appropriate WPS training before performing any crop advising activities in a
pesticide treated area.

Q6: Do non-certified crop advisors need to be trained as workers or as handlers? When are
crop advisors considered early-entry workers?
A: Crop advisors are considered handlers if they ever enter treated areas to conduct cropadvising activities while a restricted-entry interval (REI) is in effect, and they would need to be
trained as handlers. Crop advisors are considered workers if they only enter treated areas after
the REI has ended (but within 30 days after the REI), and they would only need to be trained as
workers in this case. Crop advisors are never considered early entry workers – they are either
considered to be handlers if they enter a treated area during an REI, or they are considered
workers if they enter a treated area after the REI has expired.

Q7: Who has responsibility for providing WPS-required training for non-certified crop
advisors if these persons are not exempt from WPS training requirements?
A: Who has responsibility for providing WPS-required training for non-certified crop advisors
depends upon their employment situation. There are multiple employment situations that can
be encountered with crop advisors (i.e., both certified crop advisors (CCAs) and non-certified
crop advisors) on agricultural establishments. The crop advisors may be direct employees of an
agricultural establishment (i.e., they are on the payroll of the agricultural establishment as an
employee of the establishment doing crop advising tasks) in which case the agricultural
employer on the agricultural establishment has the full responsibility for providing WPS training
and other applicable WPS protections. The crop advisor may be hired by the agricultural
establishment through a labor contractor (which is different than hired through a commercial
pesticide handling establishment or employer), in which case the agricultural employer on the
agricultural establishment still has the ultimate responsibility for providing WPS training and
other applicable WPS protections, but there could also be shared or joint responsibilities for
some protections depending on the contractual agreement between the agricultural
establishment and the labor contractor. Crop advisors may also be considered employees of a
“commercial pesticide handling establishment” (CPHE) providing “handling” (i.e., crop advising)
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services for an agricultural establishment, in which case the CPHE is the handler employer and
has the responsibility for providing applicable WPS handler training for their handlers as well as
other applicable WPS protections for handlers. In this last case, the CCA or crop advisor may be
an employee of a larger CPHE so they are the handlers working for an employer, or they may be
a self-employed handler/CCA/crop advisor. NOTE: Crop advisors may be exempt from the WPS
training requirements if they are “certified” as an applicator of restricted use pesticides under
Part 171, in which case they would meet both handler and worker training requirements of the
WPS.

Q8: I understand that non-certified crop advisors employed by, and operating under the
supervision of a certified crop advisor are no longer exempt from WPS training requirements
if they are performing crop advising tasks on an agricultural establishment during an REI or
within 30 days after the REI. Can a certified crop advisor provide WPS training for their
employees?
A: In order to train a non-certified crop advisor employee as a worker or handler under the
WPS, the certified crop advisor would have to have undergone an EPA-approved Train-theTrainer program for workers or handlers (as appropriate), or be certified as an applicator of
restricted use pesticides under Part 171, or be designated as a trainer by EPA or the State or
Tribal agency responsible for pesticide enforcement.

Q9: I understand that the certified crop advisor (CCA) exemption allows the CCA to ‘selfdetermine’ their PPE if they must enter a field to conduct crop advising activities during an
REI. What options do non-certified crop advisors have for selection of PPE when conducting
crop-advising tasks during an REI?
A: It is correct that the certified crop advisor (CCA) exemption allows the CCA to ‘selfdetermine’ their PPE if they must enter a field to conduct crop advising activities during an REI.
A non-certified crop advisor performing crop advising tasks during the REI must wear one of the
three following sets of PPE, but he/she may choose between any of the following options and
select the least restrictive:
•
•
•

The labeling-required PPE for handlers;
The label-required PPE for early-entry workers; OR
A “universal set” of PPE that is good for conducting any crop advising task during the REI
(but NOT during application) which consists of the following: coveralls, shoes plus socks,
waterproof gloves, and protective eyewear (eyewear only required if label required
protective eyewear for handlers).

______________________________________________________________________________
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Mini-Pellets!
ONE LAST MEAL FOR SLUGS & SNAILS

EN

EFFECTIVE
DEADLINE M-Ps excel at attracting and destroying slugs and snails.
LONG LASTING
Remains effective after rain and watering. DEADLINE M-Ps are not easily dissipated by water.
IMPROVED COVERAGE
Five times the number of bait particles compared to regular size pellets.

IM

ACTIVE INGREDIENT:
Metaldehyde (2,4,6,8-Tetramethyl- 1,3,5,7-Tetraoxycyclo-octane) ............................. 4.0%
INERT INGREDIENTS:...................................................................................................... 96.0%
TOTAL: ............................................................................................................................... 100.0%

KEEP OUT OF REACH OF CHILDREN

CAUTION – CUIDADO

EC

Si usted no entiende la etiqueta, busque a alguien para que se la explique a usted en detaile.
(If you do not understand this label, find someone to explain it to you in detail.)

FIRST AID

If swallowed:

•
•
•
•

If in eyes:

•

SP

•

Call a poison control center or doctor immediately for treatment advice.
Have a person sip a glass of water if able to swallow.
Do not induce vomiting unless told to by a poison control center or doctor.
Do not give anything by mouth to an unconscious person.
Hold eye open and rinse slowly and gently with water for 15-20 minutes.
Remove contact lenses, if present, after the first 5 minutes, then continue rinsing
eye.
Call a poison control center or doctor for treatment advice.
Take off contaminated clothing.
Rinse skin immediately with plenty of water for 15-20 minutes.
Call a poison control center or doctor for treatment advice.
Move person to fresh air.
If person is not breathing, call 911 or ambulance, then give artificial respiration,
preferable mouth-to-mouth, if possible.
Call a poison control center or doctor for further treatment advice.

•

If on skin or
clothing:

•
•
•

If inhaled:

•
•

•

11632-20150303c Deadline M-Ps
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EMERGENCY INFORMATION

Seek medical care as soon as possible after exposure. For incidents involving animals, seek veterinary
care as soon as possible after exposure. Have the product container or label with you when calling a
poison control center or doctor or veterinarian, or going for treatment.
FOR THE FOLLOWING EMERGENCIES, PHONE 24 HOURS A DAY:
For Medical Emergencies phone:........................................................................................1-888-681-4261
For Transportation Emergencies, including spill, leak or fire, phone: CHEMTREC®…...1-800-424-9300
For Product Use Information phone: AMVAC®…………..…......…….......................…..1-888-462-6822

EN

Metaldehyde is a systemic toxin. There is no antidote. The following instructions are not intended
for laypeople. There is no home treatment. Exposed individuals and animals should receive
emergency care as quickly as possible.
NOTE TO PHYSICIAN: Dust inhalation is usual route of accidental exposure; the product is rarely
ingested. Treatment is symptomatic and supportive. Monitor severe exposures closely: seizures,
electrolyte imbalances, acidosis, dehydration, and increased body temperature have been reported.

IM

NOTE TO VETERINARIAN: Animals typically are exposed via ingestion. Treatment is symptomatic
and supportive. If significant ingestion is suspected, and the animal is asymptomatic, consider induction
of emesis or gastric lavage and administration of activated charcoal, cathartic and enema to limit
absorption. Monitor asymptomatic and symptomatic animals closely. Treat seizures, electrolyte
imbalances, acidosis, dehydration, and increased body temperature. Monitor liver function post recovery.
SEE SIDE/BACK PANEL FOR ADDITIONAL PRECAUTIONARY STATEMENTS AND DIRECTIONS FOR USE.
Net Weight:
As Marked on Container

EC

EPA Reg. No. 5481-507
EPA Est. No. 5481-XX-XXX

AMVAC Chemical Corporation
4695 MacArthur Court, Suite 1200
Newport Beach, CA 92660 U.S.A.

PRECAUTIONARY STATEMENTS

SP

Hazards to Humans & Domestic Animals
IMPORTANT: This product can be harmful to children and fatal to domestic animals when ingested.
Children and dogs may be attracted to the product. Application of this product is prohibited unless children
and domestic animals can be excluded from the treated area from the start of the application until applied
material is no longer visible.
CAUTION: Harmful if swallowed. Harmful if absorbed through skin. Harmful if inhaled. Causes moderate
eye irritation. Avoid contact with skin, eyes or clothing. Avoid breathing dust.
Personal Protective Equipment (PPE)
Mixers, loaders, applicators and other handlers must wear:
• Long-sleeved shirt and long pants
• Shoes plus socks
• Chemical-resistant gloves (such as or made out of any waterproof material, selection category A)
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User Safety Requirements
Follow manufacturer’s instructions for cleaning/maintaining PPE. If no such instructions for washables
exist, use detergent and hot water. Keep and wash PPE separately from other laundry. Discard clothing and
other absorbent materials that have been drenched or heavily contaminated with this product’s concentrate.
Do not reuse them.
Engineering Controls
When handlers use closed systems or enclosed cabs in a manner that meets the requirements listed in the
Worker Protection Standard (WPS) for agricultural pesticides [(CFR 40 170.240 (d) (4-6)], the handler PPE
requirements may be reduced or modified as specified in the WPS.

USER SAFETY RECOMMENDATIONS

IM

ENVIRONMENTAL HAZARDS

EN

Users should:
• Wash hands before eating, drinking, chewing gum, using tobacco, or using the toilet.
• Remove clothing/PPE immediately if pesticide gets inside. Then wash thoroughly and put on clean
clothing.
• Remove PPE immediately after handling this product.
• Wash the outside of gloves before removing. As soon as possible, wash thoroughly and change into
clean clothing.

EC

This pesticide is toxic to mollusks (e.g., clams, oysters, scallops, mussels). Do not apply directly to water,
to areas where surface water is present, or to intertidal areas below the mean high water mark. Drift and
runoff may be hazardous to aquatic organisms in water adjacent to treated areas. Do not contaminate water
when disposing of equipment wash waters or rinsate. This pesticide is toxic to birds and mammals. Granules
on soil surface may be hazardous to terrestrial wildlife. Cover or collect any such materials spilled during
loading.

DIRECTIONS FOR USE

It is a violation of Federal Law to use this product in a manner inconsistent with its labeling. For any
requirements specific to your state or tribe, consult the agency responsible for pesticide regulation. Do not
apply this product in a way that will contact workers or other persons, either directly or through drift. Only
protected handlers may be in the area during application.

SP

This product is intended solely for use on agricultural crops grown for commercial or research purposes,
and in State and/or Federal invasive mollusk eradication operations. This product may not be applied to
residential sites (i.e., in yards, gardens, around homes and apartments) and other sites such as the exterior
areas around schools and daycare facilities, and athletic fields, playgrounds, parks, recreation areas, etc.
Broadcast applications and applications of this product directed to plant parts are prohibited except to grass
grown for seed, taro, corn, soybean, and as specified for use in State and/or Federal invasive mollusk
eradication operations.
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AGRICULTURAL USE REQUIREMENTS

EN

Use this product only in accordance with its labeling and with the Worker Protection Standard, 40 CFR
Part 170. This standard contains requirements for the protection of agricultural workers on farms, forests,
nurseries, greenhouses and handlers of agricultural pesticides. It contains requirements for training,
decontamination, notification and emergency assistance. It also contains specific instructions and
exceptions pertaining to the statements on this label about personal protective equipment (PPE), and
restricted entry interval. The requirements in this box only apply to uses of this product that are covered
by the Worker Protection Standard.
Do not enter or allow worker entry into treated areas during the restricted entry interval (REI) of 12 hours.
Exception: if the product is soil-injected or soil-incorporated, the Worker Protection Standard, under
certain circumstances, allow workers to enter the treated areas without restriction if there will be no contact
with anything that has been treated.
PPE required for early entry to treated areas that is permitted under the Worker Protection Standard and
that involves contact with anything that has been treated, such as plants, soil or water, is:
• Coveralls
• Shoes plus socks
• Chemical-resistant gloves made of any waterproof material

For State &/or Federal Invasive Mollusk Eradication Operations

IM

This product may be used only on the following use-sites in response to State and/or Federal invasive
mollusk eradication operations.

EC

Broadcast applications of this product may be made to the following use-sites for State and/or Federal
invasive mollusk eradication operations: fallow land; barrier strips; uncultivated non-agricultural areas;
recreational areas; non-food or non-feed brush; weed or dense vegetative areas; railroad, pipeline, highway,
power and telephone rights of way and roadsides; guardrails and fences; lumberyards; storage areas;
seaports; industrial facility sites, including yards and walkways around industrial buildings, parking areas,
parks, golf courses, other public areas; and airport and similar industrial non-crop areas.
This product may be applied for State and/or Federal invasive mollusk eradication operations at an
individual application rate of no more than 2 lb. a.i./A (50 lbs. Deadline M-Ps per acre) and at no more than
six applications/year.

SP

RESTRICTIONS
• This product is intended solely for use on agricultural crops grown for commercial or research
purposes, and in State and/or Federal invasive mollusk eradication operations.
• This product may not be applied to residential sites (i.e., in yards, gardens, around homes and
apartments) and other sites such as the exterior areas around schools and daycare facilities, and
athletic fields, playgrounds, parks, recreation areas, etc.
• Wide area broadcast applications and applications of this product directed to plant parts are
prohibited except to grass grown for seed, taro, corn and soybean and as specified for use in State
and/or Federal invasive mollusk eradication operations.
• Do not allow bait pellets to come in contact with plant parts except to grass grown for seed, taro,
corn, soybean, and as specified for use in State and/or Federal invasive mollusk eradication
operations.
• Use only as a baiting treatment to be applied directly to the soil area beneath listed plants except to
grass grown for seed, taro, corn, soybean and as specified for use in State and/or Federal invasive
mollusk eradication operations.
• Read entire label before using.
• Use as band treatment between rows except to grass grown for seed, taro, corn, soybean and as
specified for use in State and/or Federal invasive mollusk eradication operations.
• Do not re-water for 48 hours after application.
11632-20150303c Deadline M-Ps
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•
•

Apply any time of day, but evening applications are preferred.
Do not use in or around Hanalei, Kaua’i (USFW Refuge).

APPLICATIONS

Apply as a soil surface treatment. Use a band treatment between the plant rows. Apply around the crops
listed below to protect from slugs and snails.
Conversion table for application of product to various
size areas
= 3.6 – 7.2 oz. / 1000 sq. ft.
= ½ - 1 cup / 1000 sq. ft.
= 1 – 2 lbs. / 4400 sq. ft.
=10 – 20 lbs. / acre

EN

5 – 12 Pellets / sq. ft.

Apply this product in areas likely to be infested at the beginning of the planting season before damage
occurs and during periods of damp weather. The maximum number of applications allowed per season are
listed below with each crop. For best results, apply in evening. Especially beneficial if applied following
rain or watering since slugs and snails will not crawl over dry soil. Apply every 3 to 4 weeks during growing
season, or as needed.

IM

Prior experience has shown most plants are not sensitive to Deadline M-Ps. However, for extremely tender
plants such as orchids, it is suggested to do a small test application to determine any plant sensitivity before
making applications to plants.

EC

For use on ornamentals, artichokes, blueberries, caneberries, strawberries, lettuce, cole crops and listed
leafy greens, mint, and tomatoes apply in a band, between rows and/or directed towards base of the plants,
by hand or with commercial application equipment designed for banded application of granular products.
For corn and soybeans, broadcast or ground directed applications are allowed.

SP

For use on citrus, apply in a band under tree canopy, by hand or with commercial application equipment
designed for banded application of granular products.

Crop
Artichokes (Perennial)
Artichokes (Annual)
Citrus
Tomatoes
Tomatoes, Lettuce, Cole
Crops, and the following
Leafy Greens (broccoli,
Brussels sprouts, cabbage,
cauliflower, cavalo, broccolo,
collards, kale, kohlrabi,
mizuna, mustard greens,
spinach, rape greens).

11632-20150303c Deadline M-Ps

Maximum
Single
Application
Rate (lbs.
Product/A)
25
25
25
25

25

Total number
of applications
per season
6
2
6
3

3

Re-application
Interval (days)
18
18
14
14

14

Preharvest
Interval
0
0
0
0

0
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The uses listed below allow broadcast application.

Corn (field)

Up to V8

Maximum
Single
Application
Rate (lbs.
Product/A)
25

Total number
of applications
per season3

Reapplication
Interval
(days)

Preharvest Application
Interval
Information

3

7

0

IM

Growth
Stage1

EC

Crop

EN

Berries1
20
3
14
0
Strawberries
25
3
14
0
2
Ornamental Plants
25
6
21
0
Prickly Pear Cactus
20
3
30
0
Grass (Forage and Hay)
20
4
14
21
Mint (Peppermint,
Spearmint, and their Oils)
25
4
21
1
Celery, Rhubarb, Swiss
chard, Chinese Celery,
Celtuce, Cardoon, and
Florence Fennel
25
4
21
1
1
Caneberries (bingleberry; raspberry, red and black; wild raspberry; blackberry; loganberry; boysenberry,
dewberry; lowberry; marionberry; olallieberry; youngberry; Bushberries (aronia berry; blueberry; buffalo
currant; Chilean guava; currant; black and red; elderberry; European barberry; gooseberry; cranberry;
honeysuckle; huckleberry; jostaberry; juneberry; lingonberry; salal; sea buckthorn; Berry - low growing
(bearberry; bilberry; blueberry; cloudberry; cranberry; muntries; partridgeberry).
2
Including ornamentals in greenhouses, hoophouses, and other indoor ornamentals production facilities, as
well as outdoor commercial production of ornamental plants.

Corn (field)

V-8 - VT

25

3

7

0

Soybean2

Up to V4

10

3

7

0

V4-R1

10

3

7

0

Soybean2

Broadcast or
Ground
directed
Ground
directed only
Broadcast or
Ground
directed
Ground
directed only

Growth stages are according to the Iowa State University Crop Guides:
Corn - http://www.agronext.iastate.edu/corn/docs/corn-field-guide.pdf.
Soybeans - http://extension.agron.iastate.edu/soybean/production_growthstages.html
2
Only for use in the following states: Alabama, Arkansas, Connecticut, Delaware, Georgia, Louisiana,
Maine, Maryland, Massachusetts, Mississippi, North Carolina, New Hampshire, New Jersey, New York,
Ohio, Pennsylvania, Rhode Island, South Carolina, Tennessee, Vermont, Virginia. Livestock may not graze
in the treated fields. Applications must be completed prior to pod formation.
3
The maximum number of application per crop per season is 3.

SP

1
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EN

Maximum
Single
Application
Total number
Rate (lbs.
of applications Re-application
Preharvest
Crop
Product/A)
per season
Interval (days)
Interval
Grass (grown for seed)
20
4
21
21
Taro (wetland) 1
25
7
35
7
1
Broadcast application to be made under flooded conditions only. Prior to bait application, stop the water
flow into and out of the lo’i (paddies) to be treated; water level should be high enough such that apple snails
don’t estivate. Apply the bait and hold/impound the water for a minimum of 3 days before allowing water
to exit the lo’i. Do not apply more than one application per held/impounded water. If the water level in the
lo’i becomes too low within the 3 day holding period (due to faster percolation of water through the soil),
such that apple snails begin to estivate, allow additional water into the lo’i.

STORAGE AND DISPOSAL

IM

Do not contaminate water, food, or feed by storage and disposal.
Pesticide Storage: This product can be harmful to children and fatal to dogs and other domestic animals
if ingested. Dogs have been known to ingest metaldehyde after opening or tearing the packaging. Store
this product in its original packaging, in a cool, secure location, and out of reach of children or pets.
Pesticide Disposal: To avoid wastes, use all material in this container by application according to label
directions. If wastes cannot be avoided, offer remaining product to a waste disposal facility or pesticide
disposal program (often such programs are run by state or local governments or by industry).
Container Disposal: Nonrefillable container. Do not reuse or refill this container. Completely empty
bag into application equipment. When completely empty, offer for recycling, if available or then dispose
of empty bag in a sanitary landfill, or by incineration.

LIMITED WARRANTY AND DISCLAIMER

EC

The manufacturer warrants (a) that this product conforms to the chemical description on the label; and (b) that the
directions, warnings, and other statements on this label are based upon responsible experts' evaluations of reasonable
tests of effectiveness, of toxicity to laboratory animals and to plants and residues on food crops, and upon reports of
field experience. Tests have not been made on all varieties of food crops and plants, or in all states or under all
conditions. THIS WARRANTY DOES NOT EXTEND TO THE USE OF THIS PRODUCT CONTRARY TO
LABEL INSTRUCTIONS, OR UNDER CONDITIONS NOT REASONABLY FORESEEABLE.

SP

THERE ARE NO EXPRESS WARRANTIES OTHER THAN THOSE SET FORTH HEREIN. TO THE
EXTENT CONSISTENT WITH APPLICABLE LAW THE MANUFACTURER NEITHER MAKES NOR
INTENDS, NOR DOES IT AUTHORIZE ANY AGENT OR REPRESENTATIVE, TO MAKE ANY OTHER
WARRANTIES, EXPRESS OR IMPLIED, AND IT EXPRESSLY EXCLUDES AND DISCLAIMS ALL
IMPLIED WARRANTIES OF MERCHANTABILITY OF FITNESS FOR A PARTICULAR PURPOSE, OR
ANY WARRANTY OF QUALITY OR PERFORMANCE. THIS WARRANTY DOES NOT EXTEND TO,
AND THE BUYER SHALL BE SOLELY RESPONSIBLE FOR, ANY AND ALL LOSS OR DAMAGE
WHICH RESULTS FROM THE USE OF THIS PRODUCT IN ANY MANNER WHICH IS INCONSISTENT
WITH THE LABEL DIRECTIONS, WARNINGS OR CAUTIONS.
TO THE EXTENT CONSISTENT WITH APPLICABLE LAW BUYER'S EXCLUSIVE REMEDY AND
MANUFACTURER'S OR SELLER'S EXCLUSIVE LIABILITY FOR ANY AND ALL CLAIMS, LOSSES,
DAMAGES, OR INJURIES RESULTING FROM THE USE OR HANDLING OF THIS PRODUCT,
WHETHER OR NOT BASED IN TORT, CONTRACT, NEGLIGENCE, STRICT LIABILITY IN TORT OR
OTHERWISE, SHALL BE LIMITED, AT THE MANUFACTURER'S OPTION, TO REPLACEMENT OF,
OR THE REPAYMENT OF THE PURCHASE PRICE FOR, THE QUANTITY OF PRODUCT WITH
RESPECT TO WHICH DAMAGES ARE CLAIMED. TO THE EXTENT CONSISTENT WITH
APPLICABLE LAW MANUFACTURER OR SELLER SHALL NOT BE LIABLE FOR SPECIAL,
INDIRECT OR CONSEQUENTIAL DAMAGES RESULTING FROM THE USE OR HANDLING OF THIS
PRODUCT.
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AMVAC offers this product, and Buyer accepts it, subject to the foregoing Limited Warranty which may be varied
only by agreement in writing signed by an authorized representative of AMVAC.
© 2019 AMVAC Chemical Corporation is a wholly owned subsidiary of American Vanguard Corporation. All Rights
Reserved. AMERICAN VANGUARD, AMVAC and their respective logos are trademarks owned by AMVAC
Chemical Corporation. Deadline, Deadline M-Ps, and One Last Meal for Slugs and Snails are trademarks of Deahinder
LLC and are used under license. Chemtrec is a service mark of the American Chemistry Council, Inc.

SP

EC

IM

EN

AMVAC Chemical Corporation
4695 MacArthur Court, Suite 1200
Newport Beach, CA 92660 U.S.A.
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May 13, 2020

Wendie L. Kellington, Attorney at Law
PO Box 159
Lake Oswego, Oregon 97034

Re: Yamhelas Westside Trail – Yamhill County, Oregon
Technical Letter #1 – Response to Yamhelas Westsider Trail User Estimate and Parking Demand Study
C&A Project Number 20200502.00

Dear Ms. Kellington,
This technical letter addresses items contained in the April 19, 2020 Yamhelas Westsider Trail User
Estimate and Parking Demand Study (YWT User and Parking Study) prepared by David Evans and
Associates.
The following items are specifically addressed in this evaluation:
1.
2.
3.
4.
5.
6.

Comparison of Other Trails
Trail User Estimates
Mode of Access
Trailhead Parking Demand
Transportation System Characterization and Needs
Summary

1. COMPARISON OF OTHER TRAILS
The Yamhelas Westsider Trail (YWT) does not have an adopted planning program guiding its use or
development. There are no adopted concept or master plans. As a result, neither Yamhill County or David
Evans and Associates can provide proposed YWT user estimates. As such, the YWT User and Parking Study
estimates YWT use by extrapolating trail user activity along the existing Corvallis-Philomath Multi-Modal
Path and the Banks-Vernonia Trail.
For background, the Corvallis-Philomath Multi-Modal Path is a low-to-moderate use path/trail that
roughly parallels OR 34 from Corvallis to Philomath. The approximate 5-mile long trail has primarily local
use and attracts few users from outside of Corvallis and Philomath. While that trail does not have
dedicated trailhead parking; at the SW 2nd Street/SW B Avenue trailhead in Corvallis there is a free public
parking lot with more than 60 parking spaces and a significant amount of on-street parking.
1582 Fetters Loop, Eugene, Oregon 97402|541-579-8315|cclemow@clemow-associates.com
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The Banks-Vernonia Trail is a rails-to-trail, multi-use, and equestrian trail that roughly parallels OR 47 from
Banks to Vernonia. The approximately 21-mile long trail has local community use and regional use from
the Portland metropolitan area. The communities of Banks and Vernonia are similar in size to Carlton and
Yamhill; therefore, it can be expected the YWT and the Banks-Vernonia trails will have similar user profiles
concerning local community and regional users. The Banks-Vernonia trail has a number of trailheads, and
all have established parking areas, including one at the NW Banks Road/NW Sellers Road trailhead in
Banks. The parking area has 27 dedicated spaces and there is no adjacent on-street parking. Based on May
field observations, and also on many weekends, the parking area is often at capacity (full) and additional
vehicles are circulating in the area attempting to find parking.
While not referenced in the YWT User and Parking Study, the Springwater Corridor Trail is also similar to
the YWT. It is a multi-use (including equestrian) trial extending from Portland to Boring. The trail has local
community use and regional use from the Portland metropolitan area and has numerous dedicated
parking areas.
The Corvallis-Philomath Multi-Modal Path primarily has local use and attracts few users from outside of
Corvallis and Philomath. While the Carlton-to-Yamhill segment of the YWT represents only a portion of
the total trail, it is anticipated to have local community use and regional use similar to the Banks-Vernonia
and Springwater Corridor Trails.
Among other similar statements, YWT funding application materials state the “…project will directly
contribute to the objective of greater economic benefits from agri-tourism by creating phase one of the
trail infrastructure that will connect directly to local businesses, and serve as an additional amenity to
visitors and enhanced transportation access between Yamhill County and the Portland Metropolitan Area,
where the largest number of visitors originate from. Annual bicycle events with associated participant
visitors will lead to increases in economic activity, especially in the cities of Yamhill and Carlton.” Trail
supporters explain that trail users are expected to include distant visitors, stating, “nearby wineries offer
tours and wine tasting, enticing tourists from around the state, nation and the world.” Visit Yamhill County
explained the trail will entice both out-of-state and international travelers to use it.
Materials prepared to support the YWT establish the County’s goal is to transform a railroad corridor into
a multi-modal transportation and recreation trail that is regionally significant, attractive to in-state and
out-of-state visitors, and provides many diverse surrounding community benefits. Materials state the YWT
creates a regional trail that will connect to local businesses, serve as an additional amenity to visitors, and
link together several wine tasting rooms and vineyards in the region, potentially resulting in a “Wine and
Bike Tour”.
YWT materials further state, “When complete, the 17-mile Yamhelas Westsider Trail will offer an active
transportation link between two counties and four cities in the heart of Oregon wine country, while also
supporting regional recreation and tourism, and allowing the movement of agricultural products and
equipment. The public benefits from this project are ample and revolve around transportation safety, nonhighway regional connection, reduction of the number of bicycle and pedestrian fatalities along rural
highways and county roads, creation of a safe route to local schools, supports public health and recreation,
allows freight and motorist to travel without sharing narrow roadways with bicycles and pedestrians, and
will be a strong economic development driver in Yamhill County.”

ltr cmc tl1 Yamhelas Trail Response - final.docx
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Overall, the YWT has a significant regional draw, or catchment area, and is substantially more similar to
the Banks-Vernonia and the Springwater Corridor Trails than to the Corvallis-Philomath Multi-Modal Path.
The Banks-Vernonia Trail would be expected to have less usage as it does not serve a wine region like the
YWT is proposed to do, but it is similarly located to the Portland metropolitan area, it has a significant
regional draw, and it has a large number of users driving and parking at the trailheads.
2. TRAIL USER ESTIMATES
The YWT User and Parking Study estimates YWT use for an average weekday based on Corvallis-Philomath
Multi-Modal Path data; and for the average Saturday, and on a Saturday during the peak month of May,
in part, using Banks-Vernonia Trail data. The following discusses each.
Average Weekday Use
The YWT User and Parking Study estimates average weekday trail use based on Corvallis-Philomath MultiModal Path data. Specifically, a Corvallis-Philomath Path user rate of 0.0177 is calculated by dividing the
Corvallis-Philomath weekday path user count (396) by the area population (22,320). This user rate is then
applied to the population (3,795) within a 1-mile buffer of the Carlton-to-Yamhill segment of the YWT,
yielding an estimate of 67 average weekday users.
It is inappropriate to use the Corvallis-Philomath Path user rate to estimate YWT average weekday trail
use for multiple reasons, including:
▪

The Corvallis-Philomath Path primarily has local use and attracts few users from outside of Corvallis
and Philomath. While the Carlton-to-Yamhill segment of the YWT represents only a portion of the
total trail, on an average weekday it will have local and regional use similar to the Banks-Vernonia and
Springwater Corridor Trails, for reasons outlined in the previous section of this letter. Even a brief
review of materials internet-available finds the YWT, with its highly promoted and anticipated
regional use, is quite unlike the Corvallis-Philomath Path and is substantially more similar to the BanksVernonia and Springwater Corridor Trails.

▪

To illustrate why the Corvallis-Philomath Path does not have a similar use, if the Corvallis-Philomath
Path user rate of 0.0177 that was calculated in the YWT User and Parking Study were applied to BanksVernonia Trail, which has a 1-mile buffer population of approximately 3,200 (noting this is similar to
the 1-mile buffer population of 3,795 between Carlton and Yamhill), it yields an estimate of only 67
average weekday trail users. However, data contained in the YWT User and Parking Study (Figure 13,
Page 12) indicates the Banks-Vernonia Trail has 163 weekday trail users – almost three times more.
As such, the Corvallis-Philomath Path user rate of 0.0177 is too low and is inappropriate to use to
estimate average weekday YWT use.

▪

Using the same YWT User and Parking Study calculation methodology for the Banks-Vernonia Trail
yields a user rate of 0.0509 (average weekday trail user count (163) divided by the area population
(3,200)). If this user rate is then applied to the YWT and the population (3,795) within a 1-mile buffer
of the Carlton-to-Yamhill segment, it yields an estimate of 193 average weekday users. Again, this is
almost three times more than is estimated in the YWT User and Parking Study.

ltr cmc tl1 Yamhelas Trail Response - final.docx
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▪

The Corvallis-Philomath Path does not draw or attempt to accommodate equestrian traffic. Therefore,
there is a population segment anticipated to use YWT that is not represented on the CorvallisPhilomath Path.

Accordingly, the Corvallis-Philomath Path user rate is an improper premise for estimating YWT average
weekday trail use. Rather, as an initial starting place, applying the Banks-Vernonia Trail user rate is more
appropriate, but still methodologically low. Even so, applying the Banks-Vernonia Trail user rate yields an
estimate of 193 YWT average weekday users. The percentage of YWT users from the Portland
metropolitan area would also be expected to be greater than for the Banks-Vernonia Trail because of the
significant wine country draw contemplated for the YWT that is not part of the draw to the BanksVernonia Trail. Accordingly, a reasonable prediction of YWT average weekday users would be
approximately 20% higher than for the Banks-Vernonia Trail. Applying this factor, the YWT is estimated to
have 232 average weekday users.
Saturday Use – Average and Peak Month
The YWT User and Parking Study estimates YWT use on an average Saturday, and on a Saturday during
the peak month of May, in part, using Banks-Vernonia Trail data. As previously established in this letter,
the YWT is far more similar to the Banks-Vernonia Trail and the Springwater Corridor Trail than to the
Corvallis-Philomath Path. The average Saturday and peak month data presented in the YWT User and
Parking Study for the Banks-Vernonia Trail estimates the average Saturday trail use is 2.3 times the
average weekday and the peak month is May with 1.97 seasonal adjustment factor.
If the YWT average Saturday trail use is estimated by multiplying the average weekday use estimate (193
– as calculated in the previous section of this letter) by the peak Saturday factor (2.3) it yields
approximately 444 Saturday trail users. Further, if the peak month Saturday trail use is estimated by
multiplying the average Saturday trail user estimate (444) by the peak month factor (1.97) it yields
approximately 874 users. Again, this is almost three times more than is estimated in the YWT User and
Parking Study.
The Banks-Vernonia Trail data is a reasonable point of beginning to estimate YWT use on an average
Saturday, and on a Saturday during the peak month of May. As noted above, when estimating the number
of YWT users, the Banks-Vernonia Trail user data should be adjusted upward by approximately 20% to
account for the additional wine country draw. We express no opinion of whether May is the peak month
for ridership and presume for purposes of this letter that it is. However, it is inappropriate to use the
Corvallis-Philomath Path user rate as part of this calculation. Because the YWT is similar to the BanksVernonia Trail, except for the wine country draw that demands an upward adjustment, the YWT is more
accurately estimated to have approximately 444 trail users on an average Saturday and 874 users on a
peak Saturday in May.
3. MODE OF ACCESS
The YWT User and Parking Study assumes 75% of the users are “local residents” who live within 1 mile of
the proposed trail, and will either walk or bike to the trail. The study further assumes the other 25% are
“area residents” who live farther than 1 mile from the trail, and will drive to the trail.

ltr cmc tl1 Yamhelas Trail Response - final.docx
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However, as previously noted, YWT materials state the “…project will directly contribute to the objective
of greater economic benefits from agri-tourism by creating phase one of the trail infrastructure that will
connect directly to local businesses, and serve as an additional amenity to visitors and enhanced
transportation access between Yamhill County and the Portland Metropolitan Area, where the largest
number of visitors originate from. Annual bicycle events with associated participant visitors will lead to
increases in economic activity, especially in the cities of Yamhill and Carlton.”
Overall, YWT materials state it is designed and promoted to be a regional trail that will connect to local
businesses, serve as an additional visitor amenity, and link together wine tasting rooms and vineyards.
The YWT has a large regional catchment area and is substantially similar to the Banks-Vernonia Trail with
an upward adjustment of approximately 20% as discussed above. Therefore, significantly more than 25%
of the YWT users can be expected to drive to use the trail and there will be significantly more motor
vehicle generated trips, and resulting parking demand, than estimated in the YWT User and Parking Study.
Additionally, the subsequently derived traffic and parking impacts presented in the YWT User and Parking
Study are significantly underestimated.
4. TRAILHEAD PARKING DEMAND
The YWT User and Parking Study estimates 75% of all motorists will park at the Carlton trailhead and 25%
will park at the Yamhill trailhead, necessitating a maximum of 12 parking spaces in Carlton and 4 in Yamhill.
The study states these estimates are based on “the number and mix of immediate area land uses in
downtown Carlton” and the “existing parking capacity and nearby commercial land use activity.” The YWT
User and Parking Study does not provide documented support for this trip distribution profile and it
cannot be supported.
Given Yamhill is closer to surrounding population centers and the Portland metropolitan area than is
Carlton, there is no evidentiary or methodological foundation supporting the YWT User and Parking Study
assumption that most parking demand will occur in Carton. Further, the study assumes 100% of YMT users
from Carlton live within approximately 1 mile of the proposed trail and are assumed to walk or bike to the
trail. Nothing supports the YWT User and Parking Study estimate that 75% of all motorists will park at the
Carlton trailhead.
While Carlton may have more existing parking capacity, Yamhill has most of the parking demand. By the
applicant’s admission, the YWT will have a significant regional draw, and because Yamhill is closer to
nearby population centers and the Portland metropolitan area, most of the parking demand will occur in
Yamhill. As such, adequate parking needs to be provided at the Yamhill trailhead.
For the proposed Yamhill trailhead on OR 240 east of Yamhill, the YWT User and Parking Study states,
“there is space for approximately three to four vehicles to park in parallel to OR 240. These spaces are
unofficial.” This section of OR 240 features narrow travel lanes, no shoulders, and vehicular traffic moving
at high speed, interspersed with slow-moving large farm vehicle and equipment traffic that also depends
upon this part and other parts of OR 240. This state highway section is dangerous for, and unsuited to,
motor vehicle parking, pedestrian, and bicycle traffic, and would require significant improvement to
become a programmatic pedestrian and bicycle access to the YWT. Additionally, OR 240 is under ODOT
jurisdiction and will require ODOT approval for parking to be allowed along the highway.
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The YWT User and Parking Study Figure 4, page 6, presents a portion County TSP Figure 8 – Existing
Corridor Health. This figure illustrates that OR 240 at the proposed Yamhill trailhead location has Poor
corridor health and there are identified safety, geometric, and pedestrian/bicycle deficiencies. County TSP
materials also state, “…the [ODOT Bicycle and Pedestrian Guide] recommends that the shoulder width
standards for rural highways contained in the ODOT Highway Design Manual (HDM) should be used in
determining adequate shoulder widths for bicycle use” and “Based on these guidelines, bicycle needs exist
where there are higher bicycle and vehicle volumes and [t]he shoulder width standard is not met or [t]he
shoulder is not paved.” The ODOT Bicycle and Pedestrian Guide also states that HDM-recommended
shoulder widths are necessary to accommodate pedestrians. Again, this section of OR 240 features narrow
travel lanes, no shoulders, and vehicular traffic moving at high speed making it particularly unsuited for
pedestrian and bicycle traffic. This section of OR 240 would require significant improvement to become a
programmatic pedestrian and bicycle access to the YWT.
The YWT User and Parking Study proposes the off-street Yamhill trailhead parking area be accommodated
on County-owned property south of OR 240 that is leased to the Yamhill-Carlton School District. This
property is designated as Industrial on the County Comprehensive Plan and trailhead parking is not an
allowed use. As such, if the zoning for this property were to be amended to allow a trailhead, the applicant
will have to address Transportation Planning Rule (TPR) criteria outlined in Oregon Administrative Rule
(OAR) 660 012-0060. Findings will also need to demonstrate how a trailhead in this location will function
safely and efficiently, including the necessary pedestrian and bicycle connections to the community of
Yamhill.
The YWT User and Parking Study states, “There are no designated parking or roadway shoulder lane
facilities at the proposed Yamhelas Westsider Trail crossings of NE Fryer Road and NE Merchant Road. The
Yamhelas Westsider Trail Concept Plan does not propose development of trailhead or parking facilities at
either county road crossing.” To discourage parking, the YWT User and Parking Study recommends “…that
regulatory “No Parking” signs be installed on NE Fryer Road and NE Merchant Road at the proposed trail
crossings. Additional signs that direct vehicles to the proposed Carlton trailhead are also recommended.”
It is noted that Fryer and Merchant Roads are narrow two-lane Local roads with no striped shoulders and
no pedestrian or bicycle facilities. The applicant is not proposing to establish trailheads or accommodate
roadway parking at the YWT crossings and is proposing to install “No Parking” signs. Notwithstanding sign
installation, these YWT crossing locations will be attractive parking locations for trail users, and this is
especially true if insufficient parking is provided at the proposed Yamhill and Carlton trailheads. This is
supported by field observations at the Banks-Vernonia Trail where trail user motor vehicle parking occurs
at non-established parking locations despite be signed for “No Parking”, especially when trailhead parking
areas are full.
It is vitally important that sufficient off-street parking is provided at established trailheads and that there
are sufficient trailheads. The YWT is substantially similar to the Banks-Vernonia Trail with an upward
adjustment factor of approximately 20% as specified above. YWT parking demand and user estimates
should be derived from the adjusted Banks-Vernonia Trail user rate. To further substantiate these
estimates, it is also recommended the field-observed parking demand at the Banks trailhead be used to
inform Yamhill trailhead parking demand. These are best practices for estimating parking demand and it
is particularly important to employ best practices because all of the surrounding roadway systems are
inadequate to support on-street parking.
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5. TRANSPORTATION SYSTEM CHARACTERIZATION AND NEEDS
The YWT User and Parking Study indicates OR 47 and OR 240 are functionally classified by Yamhill County
as Minor Arterial roadways. Notwithstanding this County classification, the highways are actually under
ODOT jurisdiction and are subject to ODOT standards and access control. OR 47 is classified as a Regional
Highway and has a 55 MPH posted speed limit. It is a two-lane roadway with one 12-foot travel lane in
each direction and 4- to 6-foot wide shoulders on each side. There are no existing bicycle or pedestrian
facilities.
OR 240 is classified as a District Highway and has a 40 MPH posted speed in the project area. It is a twolane roadway with one 12-foot travel lane in each direction and little to no paved shoulders. There are no
existing bicycle or pedestrian facilities. This section of the highway also has a significant amount of slowmoving traffic from commercial farm operations in the same area.
The proposed YWT Yamhill trailhead is located east of Yamhill on OR 240 where the Westsider rail line
used to cross the highway. As identified in the previous section of this letter, there are no existing bicycle
or pedestrian facilities on, or adjacent, to this section of the highway. More importantly, there is an
approximate 1,170-foot gap from the end of the easternmost sidewalk in Yamhill to the Yamhill trailhead
and this section of OR 240 is particularly unsuited for pedestrian and bicycle traffic. This section of OR 240
would require significant improvement to become a programmatic pedestrian and bicycle access to the
YWT.
As identified in the previous section of this letter, adequate parking needs to be provided at the Yamhill
trailhead to meet demand. Further, safe and efficient pedestrian and bicycle facilities need to be provided
from Yamhill to the Yamhill trailhead for the YWT users who are assumed to walk or bike to the trailhead.
6. SUMMARY
The Yamhelas Westside Trail is programmed to be a significant regional and state draw and will bring or
accommodate visitors in support of the surrounding wine industry. If the existing railroad corridor is
transformed as proposed into a regionally significant multi-modal transportation and recreation trail,
there will be significant user activity generating motor vehicle traffic and parking demand. These impacts
need to be fully contemplated using reasonable assumptions, and trailhead amenities, e.g., parking,
restrooms, trailhead connections, etc., need to be provided to fully accommodate user demand. To
adequately address trail user impacts, the following conclusions and recommendations are made:
1. The Yamhelas Westsider Trail (YWT) does not have an adopted planning program guiding its use or
development. There are no adopted concept or master plans. As a result, neither Yamhill County or
David Evans and Associates can provide proposed YWT user estimates. As such, the YWT User and
Parking Study estimates YWT use by extrapolating trail user activity along the existing CorvallisPhilomath Multi-Modal Path and the Banks-Vernonia Trail.
2. The YWT has a significant regional draw, or catchment area, and is substantially more similar to the
Banks-Vernonia and the Springwater Corridor Trails than to the Corvallis-Philomath Multi-Modal Path.
The Banks-Vernonia Trail would be expected to have less usage as it does not serve a wine region like
the YWT is proposed to do, but it is similarly located to the Portland metropolitan area, it has or
responds to a significant regional draw, and it has a large number of users driving and parking at the
trailheads.
ltr cmc tl1 Yamhelas Trail Response - final.docx
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3. The Corvallis-Philomath Path user rate is an improper premise for estimating YWT average weekday
trail use. Rather, as an initial starting place, applying the Banks-Vernonia Trail user rate is more
appropriate, but still methodologically low. Even so, applying the Banks-Vernonia Trail user rate yields
an estimate of 193 YWT average weekday users. The percentage of YWT users from the Portland
metropolitan area would also be expected to be greater than for the Banks-Vernonia Trail because of
the significant wine country draw contemplated for the YWT that is not part of the Banks-Vernonia
Trail. Accordingly, a reasonable prediction of YWT average weekday users would be approximately
20% higher than for the Banks-Vernonia Trail. Applying this factor, the YWT is estimated to have 232
average weekday users.
4. The Banks-Vernonia Trail data is a reasonable point of beginning to estimate YWT use on an average
Saturday, and on a Saturday during the peak month of May. When estimating the number of YWT
users, the Banks-Vernonia Trail user data should be adjusted upward by approximately 20% to
account for the additional wine country draw. We express no opinion of whether May is the peak
month for ridership and presume for purposes of this letter that it is. However, it is inappropriate to
use the Corvallis-Philomath Path user rate as part of this calculation. Because the YWT is similar to the
Banks-Vernonia Trail, except for the wine country draw that demands an upward adjustment, the
YWT is more accurately estimated to have approximately 444 trail users on an average Saturday and
874 users on a peak Saturday in May.
5. The YWT has a large regional catchment area and is substantially similar to the Banks-Vernonia Trail
with an upward adjustment of approximately 20%. Therefore, significantly more than 25% of the YWT
users can be expected to drive to the trail and there will be significantly more motor vehicle generated
trips and resulting parking demand than estimated in the YWT User and Parking Study. Additionally,
the subsequently derived traffic and parking impacts presented in the YWT User and Parking Study
are significantly underestimated.
6. The YWT User and Parking Study does not provide documented support for the assumed Carlton and
Yamhill trailheads distribution profile and it cannot be supported. While Carlton may have more
existing parking capacity, Yamhill has most of the parking demand. By the applicant’s admission, the
YWT will have, or respond to, a significant regional draw, and because Yamhill is closer to nearby
population centers and the Portland metropolitan area, most of the parking demand will occur in
Yamhill. As such, adequate parking needs to be provided at the Yamhill trailhead, and OR 240 requires
significant improvement to accommodate people in the surrounding community who are assumed to
bike or walk to the Yamhill trailhead.
7. If the County-owned property were to be rezoned to accommodate the Yamhill trailhead, the
applicant will have to address Transportation Planning Rule (TPR) criteria outlined in Oregon
Administrative Rule (OAR) 660 012-0060. Findings will also need to demonstrate how a trailhead in
this location will function safely and efficiently, including the necessary pedestrian and bicycle
connections to the community of Yamhill.
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8. The YWT is substantially similar to the Banks-Vernonia Trail with an upward adjustment factor of
approximately 20% as specified above. YWT parking demand and user estimates should be derived
from the adjusted Banks-Vernonia Trail user rate. To further substantiate these estimates, it is also
recommended the field-observed parking demand at the Banks trailhead be used to inform Yamhill
trailhead parking demand. These are best practices for estimating parking demand and it is
particularly important to employ best practices because all of the surrounding roadway systems are
inadequate to support on-street parking.
9. Pedestrian and bicycle facilities also need to be provided from Yamhill to the Yamhill trailhead on, or
adjacent to, OR 240 meeting requirements identified in the ODOT Bicycle and Pedestrian Guide and
the ODOT Highway Design Manual (HDM). These facilities are necessary to provide a safe and efficient
connection for the YWT users from Yamhill who are assumed to walk or bike to the trailhead.

Sincerely,

Christopher M. Clemow, PE, PTOE
Transportation Engineer
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Coronavirus: As hundreds enter
Oregon's closed parks and beaches,
crackdown possible
People have moved barricades, torn down signs and generally
trespassed with impunity at a number of places that are oﬃcially
closed.

Credit: OPRD

https://www.kgw.com/article/news/local/as-hundreds-enter-oregons-closed-parks-and-beaches-crackdown-possible/283-7848f5ba-aea7-49e6-a801-1c4e278a71b0

1/9

5/12/2020

Kellington May 14, 2020 Hearing Submittal

Crackdown possible as hundreds enter Oregon's closed parks | kgw.com

North Falls entry at Silver Falls State Park is closed.

Exhibit 12
Page 2 of 25

Author: Zach Urness (Salem Statesman Journal)
Published: 12:49 PM PDT April 10, 2020
Updated: 12:49 PM PDT April 10, 2020

SALEM, Ore. — The sweeping shutdown of recreation on public lands has become increasingly
diﬃcult for Oregonians as the weather turns sunny and warm.
Whether because they're going stir-crazy at home, or just don't know, an increasing number of
people are entering parks and beaches closed to prevent the spread of COVID-19.

People have moved barricades, torn down signs and generally trespassed with impunity at a
number of places that are oﬃcially closed.
"For many people, they know the park is closed, so it’s not a matter of awareness," said Chris
Havel, spokesman for the Oregon Parks and Recreation Department. "They don’t believe
closures are necessary, or they feel they don’t apply to them."
The places people are trespassing more frequently are some of Oregon's signature spots for
natural beauty: the Columbia Gorge, northern Oregon Coast and popular state parks such as
Silver Falls and Smith Rock.
And if it continues, oﬃcials said they're prepared to hit people with stiffer penalties.
"We try to lead with education, but stiffer consequences are in our toolkit, and police can
charge people with a crime," Havel said. "We'd rather not go there since law enforcement has
better things to do. But we can go there if needed."

Questions about COVID-19 spread in outdoors
https://www.kgw.com/article/news/local/as-hundreds-enter-oregons-closed-parks-and-beaches-crackdown-possible/283-7848f5ba-aea7-49e6-a801-1c4e278a71b0
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Although nobody would go on the record suggesting they were willing to break Oregon's
recreational closures, there is lots of skepticism online and on social media about the value of
shutting down Oregon's outdoors.
Look online, and you'll ﬁnd information suggesting such closures are unnecessary, while at the
same time, other sources say the virus could also spread much farther than the 6 feet
typically required for social distancing in the open air.
The story of how Oregon's outdoors was shut down is also confusing.
At ﬁrst, outdoor recreation was encouraged as perhaps the one thing people could do during
the pandemic, as long as social distancing was maintained. Oregon's state parks originally
planned to stay open.

The problem is that Oregon's highways from Portland tend to funnel people to the same
handful of locations — the northern Coast, Gorge and Mount Hood. And after masses of people
hit the Coast and Gorge in one three-day span — March 20-22 — local cities, terriﬁed that citydwellers were importing the virus into small and vulnerable towns, began enacting emergency
orders to literally kick the tourists out.
A snowball followed, and after Gov. Brown's emergency order to "stay home, save lives," the
patchwork of agencies that manages Oregon's outdoors began limiting or closing recreation,
though often in ways that left people confused and searching for the few places that might
remain open.
"Yes, we can see how it could be confusing, but most people haven't missed the overarching
message and that is: you need to stay home," Havel said. "Go out the front door and get a
breath of fresh air. Take a walk or run nearby. But the one thing we know is that less travel
means less transmission. And if you're trying to ﬁgure out how you can get to your favorite trail
or beach, you've missed the point."

https://www.kgw.com/article/news/local/as-hundreds-enter-oregons-closed-parks-and-beaches-crackdown-possible/283-7848f5ba-aea7-49e6-a801-1c4e278a71b0
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People still coming to the Coast
Warrenton Mayor Henry Balensifer said emergency measures put in place to evict tourists
worked to a point, but hundreds of people are still arriving in northern coast towns on
weekends and seeking ways to reach the beach.
"We're seeing people remove parking barriers to sneak by, or parking in town and sneaking
through neighborhoods to get onto the beach," he said. "We'll see groups of 20 people out
there having a bonﬁre, or groups of Washingtonians coming down to go clamming. It's just not
appropriate."
Some parts of the coast have taken extreme measures to stop people from arriving from other
areas.
Seaside shut down the beaches within its city limits, an unprecedented measure that even
limits locals from strolling on the sand.
"If you live in Seaside, the Seaside beach is closed. If you live in Clatsop County, the Seaside
beach is closed. If you live outside of this county, the Seaside beach is closed," wrote Seaside
police chef Dave Ham. "It doesn't matter if you are a 'local' or not, THE SEASIDE BEACH IS
CLOSED!"

Cannon Beach took it a step farther, closing itself to literally all outsiders — even during the
daytime. Any car suspected of being from outside the area has been given warnings they can
be found guilty of a Class C misdemeanor.
Clatsop County has just ﬁve conﬁrmed COVID-19 cases and zero deaths so far. Balensifer
worries about people from places with higher rates of the virus, who might not know they are
https://www.kgw.com/article/news/local/as-hundreds-enter-oregons-closed-parks-and-beaches-crackdown-possible/283-7848f5ba-aea7-49e6-a801-1c4e278a71b0
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Newport and Lincoln City, for example, each have just 25 hospital beds apiece.
"We don't have much for medical facilities," Balensifer said. "It only takes one person to spread
it pretty far and we're just trying to look out for our residents.
"Our message is: help us get across the ﬁnish line. We'll welcome you back when this is over."

Insistent Columbia Gorge visitors
The unoﬃcial outdoor playground for the Portland Metro's 2.4 million people, the Gorge has
seen the biggest struggle to keep people out.
Everything in the Gorge is closed — every park, trail and even off-trail locations. But that hasn't
stopped visitors.
"Across all parks from Troutdale to Hood River, we generally had contact with a person ignoring
closure and attempting to enter parks every 4 minutes," Havel said. "We had to restore the
position of barricades every 4 minutes because people keep moving them."
Typically, the rangers enforcing the ban issue a written compliance request, Havel said, "but
there were so many violators, we don't have time to write the requests," he said.

Mountain bikers at Silver Falls
Most of Oregon's popular state parks have seen trespassing, Havel said.
"People are still trying to drive into Smith Rock. We’ve been successfully turning them away, so
that’s been going OK," he said.
At Silver Falls, east of Salem, around 12 to 20 cars per day have been ushered out of the park.
But they're also having issues with mountain bikers parking outside the park's boundaries and
https://www.kgw.com/article/news/local/as-hundreds-enter-oregons-closed-parks-and-beaches-crackdown-possible/283-7848f5ba-aea7-49e6-a801-1c4e278a71b0
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riding in to access single-track trails.
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"If we see a car, we'll issue a compliance request," Havel said. "It's the lowest level of us asking,
but if we see repeat offenders, it can escalate."
Other places with issues include coastal spots north of Lincoln City, "that's going to be the new
hotspot," Havel said. Even the Banks-Vernonia Trail has seen some roadside parking and
people getting out on the trail.

People getting stuck in remote areas cause search and
rescue headache
The problems aren't limited to Oregon's popular parks.
Oregon's national forest roads, where the closure includes developed recreation sites but not
the forest as a whole, have seen an uptick of people getting stuck on remote roads.

https://www.kgw.com/article/news/local/as-hundreds-enter-oregons-closed-parks-and-beaches-crackdown-possible/283-7848f5ba-aea7-49e6-a801-1c4e278a71b0
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Forest Service oﬃcials in Detroit said they made contact with 100 people in two days driving
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toward snow-covered roads, and a spike in search and rescue requests.
"Search and rescue require signiﬁcant time and effort and increases the risk for our local
communities,” Mt. Hood National Forest Clackamas River District Ranger Jackie Groce said.
And so, another two places were closed: Breitenbush Road 46 and McCoy Creek Road, both
outside Detroit.
It's another sign that state oﬃcials are taking the closures seriously as a way to keep people
home.

How long will this last?
The mechanism keeping the closures in place is largely Oregon Gov. Kate Brown's "stay home,
save lives" order.
Once it's lifted, many of the outdoor closures are likely to be lifted as well.
Havel said they're planning to look at where the state stands in late April or early May.
"Ultimately, how long it lasts will be determined in part by Oregonians," he said. "Because it's
going to come down to how well we're doing at limiting the spread of the virus."
Henry Miller: How to stay at home and still enjoy ﬁshing, all from your couch
Zach Urness has been an outdoors reporter, photographer and videographer in Oregon for 12
years. To support his work, subscribe to the Statesman Journal. Urness can be reached at
zurness@StatesmanJournal.com or (503) 399-6801. Find him on Twitter at @ZachsORoutdoors.

This article was originally published by the Statesman Journal, one of more than a dozen news
organizations throughout the state sharing their coverage of the novel coronavirus outbreak to
https://www.kgw.com/article/news/local/as-hundreds-enter-oregons-closed-parks-and-beaches-crackdown-possible/283-7848f5ba-aea7-49e6-a801-1c4e278a71b0
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help inform Oregonians about this evolving health issue.
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RELATED: Want to get outside? Here's what's open and what's closed in Oregon
RELATED: ‘Please continue to stay home to save lives’: Oﬃcials plead for Oregonians to
safely enjoy sunny weekend

'Let me shop for you': Trader Joe's employee helps woma…
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May 14, 2020

Yamhill County Board of Commissioners
525 NE Fourth Street
McMinnville, Oregon 97128

Re: Remand of Board Order 19-94 relating to the Yamhelas Westsider Trail

Dear Board of Commissioners,
Thank you for the opportunity to provide additional information on farm impacts of the
proposed Yamhelas Westsider Trail. Please include this letter in the record of this proceeding.
Many farmers have explained to you that they must obey several pesticide laws, to include the
federal AEZ as well as pesticide label restrictions, and that the change in use of the old abandoned
railroad right-of-way to a public recreational trail will impact the farmers’ ability to spray his crops as he
must. For one, the federal AEZ requires that a pesticide handler suspend the pesticide application when
anyone comes within 100’ of the application equipment, even if they are not on the farmers’ property
and even if the farmer cannot see the person. The handler may only resume application after the person
leaves the AEZ. Because people using the trail are not on the farmers’ property, the farmer cannot force
them to move. The farmer can only wait until they leave.
On our property that is adjacent to and south of where the county has started building the trail
bridge and is farmed by our son Ben VanDyke in hazelnuts, the railroad grade is slightly elevated and
covered in brush. Therefore, it is difficult to impossible for Ben’s sprayers to see people on the trail
when they are spraying alongside it.
These photos are taken from the north end of our property and show the elevated railroad
grade covered in brush looking toward the right-of-way, approximately 80’ from the area construction
was taking place on the Stag Hollow Bridge. We are standing several rows into our hazelnuts from the
right-of-way and there is little to no visibility of where people would be on the trail. Of course, when
spraying the row of trees closest to the right-of-way, the application equipment is much closer than 80’
of where the trail would be.
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The following photos show the south end of the same property standing in our field
approximately 30’ from the right-of-way. There is no visibility of where people would be on the trail
from here either. The county’s property line:

30’ into our field from the county’s property line:
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Limited to zero visibility of the right-of-way from 30’ away:
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While our hazelnuts are still young and the tree canopy has not grown high enough to make
visibility from within the orchard difficult, when our trees mature, they will obscure visibility from within
the orchard to the trail, which will make it nearly impossible to see people on the trail, making spraying
operations that much more difficult if not impossible without a team of spotters. The following photos
show the difficulty of visibility in a mature hazelnut orchard:
Julie is standing 50’ from where I am standing:
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It is nearly impossible to see her from 50’ away as she is walking through the trees:
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May 13, 2020
Yamhill County Board of Commissioners
525 NE 4th Street
McMinnville, OR. 97128
Re: Remand of board order 19-94 Yamhellas Westside Trail
Members of the board,
I’ve been asked to provide my experiences as a farmer in Western Washington County that
farms a limited number of acres bordering the Banks Linear trail. The linear trail in Banks is
what would seem to be the perfect environment geographically for coexistence between
agriculture and recreational trail users. Unfortunately, that has not always been the case.
When the trail was completed, we immediately found that a criminal element would utilize the
trail to access adjacent farm properties for the purpose of theft and vandalism. One might
assume that the theft included small insignificant items, when in fact the trail was used to
transport 30’ long, 6” diameter aluminum pipe. As irrigation pipe and fittings went missing, it
was found that the thief had used the trail to remove the pipe from the area and cut it into
smaller pieces at a road crossing. There is currently no other way to mitigate this as continuous
patrolling of the Banks Linear Trail is not feasible, nor affordable. As farmers irrigation needs to
be timely to gain the best effect, and when your pipelines are missing, it is not only expensive,
but time consuming to get them replaced.
Trail users that find themselves in need of bathroom facilities, generally make their way into
agriculture field to seek remedy. Human waste is not considered as beneficial fertilizer as it
contains various bacteria that can be deadly to consumers. This willful use of fields as a
bathroom creates a liability to the farmer and further damages the safety of our local food
supply.
The trailhead parking is too small for users. We have recreational trail users parking on rural
roads adjacent to the trail to gain access through private property. The blocking portions of
rural roads during harvest season creates areas of roads designed for farm equipment that can
no longer be used. Oversized equipment needs to be rerouted or sits until the trail user returns
to remove their vehicle from the roadway.
During the Covid pandemic we have seen recreational trail users not only climb barricades and
fencing, but also use their vehicles to remove state barricades closing the trail. We have seen
trail users also park along roadways, and in private property to illegally gain access during this
shutdown.
With broadened requirements for the application of chemicals, farmers now have a 150’ buffer
from anyone not inside of a vehicle or structure. The areas we farm have both a treeline and a
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drainage ditch between agricultural fields and the trail making it impossible to visibly see
recreational trail users when chemical applications are being made.
If the concept is to coexist, please learn from what we have seen in Banks. Mitigating the
negative effect on agriculture will be not only expensive, but time consuming. Right now, the
negative effect and mitigation costs are all being expended by the farmer who has used the
fields for agricultural production far before the trail was installed. It is my opinion that the
Banks Linear Trail was installed in a far better environment geographically to facilitate
coexistence, but we haven’t gotten there yet, and the funding to get it there will not be
available in my lifetime.
Thank You,
Loren Behrman
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May 14, 2020

Dear Yamhill County Board of Commissioners,
I am writing this letter to express my concerns about the proposed Yamhelas Westsider Trail
project and urge you to reconsider the trail in light of the serious adverse impacts it will have on
its neighboring farmers.
I farm approximately 120 acres of land alongside the Banks-Vernonia Trail in Washington
County. Before the trail went in, I didn’t experience any problems with farming as a result of
people. However, when the trail was developed and opened to the public around 2010, that
changed. Since the trail opened, I have experienced several problems to my farming operation
as a direct result of people using the trail. I urge you to seriously consider these problems that
I’ve experienced as a farmer alongside the Banks-Vernonia Trail as you reconsider approving
the Yamhelas Trail.
When we first heard about the development of the Banks-Vernonia Trail, we were not opposed
to the idea. Generally, trails can be wonderful recreational venues that allow people to get
outside and exercise and to take in the natural beauty of forests and of our working farmland. It
was touted that the trail would have little conflict with our farming practices and that it would
be a valuable tool to educate urban people, who have become far removed from rural uses,
about commercial farming. As a result, the trail was approved and developed with little
opposition. However, since the trail has gone in, it has not been without problems.
Since the trail opened to the public, I have had fuel stolen from my farm vehicles and toolboxes
and other equipment stolen from my barn and my fields. This was never a problem that I had
before the trail. The trail opened up access to the public alongside my fields where none had
existed before and people have used that access to trespass onto my property and steal from
me. If I call the sheriff, they tell me they can’t arrive for several hours. By then, the trespasser
has already left and there is nothing I can do.
I have also had problems with trail goers parking in the entrances to my farm fields. In order to
avoid the crowded trailhead parking lot or simply because they see an easy access from my
driveway to the trail, people will park in my accesses and have at several times, blocked me
from getting into my field. “No Parking” signs do not work to prevent people from parking in
these accesses. The photos below were taken just last week and show a car parked illegally at
one of the Banks-Vernonia Trail entrances despite the prominent “No Parking” signs.
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Finally, the presence of people on the trail has limited my ability to spray the chemicals I need
at the times I need in order to properly manage my crop. I cannot spray the edges of my field
when people are on the trail. Because of this, I have been forced to spray only in the early
mornings or late evenings when fewer people on the trail are present. This has been a
significant challenge for me, because spraying must happen in narrow windows when
conditions are just right. I often miss these windows because I can’t spray when people are on
the trail.
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I hope that you can understand that the Yamhill County farmers’ concerns along this trail are
not false exaggerations. They are serious concerns that I myself have experienced as a farmer
along the Banks-Vernonia Trail. I urge you to consider these serious issues. Thank you for your
consideration.
Sincerely,
Mitch Vandehey
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May 5, 2020
Yamhill County Board of Commissioners 525
NE 4 th st.
McMinnville, OR 97128
RE: REMAND OF BOARD ORDER 19-94 YAMHELAS WESTSIDER TRAIL
Dear members of the board,
Thanks for allowing me to provide some additional comments regarding the remand on
Board Order 19-94 and how there are significant impacts to our farming operation and why
some of the solutions presented are unfavorable and unacceptable. With the current situation,
there are not only economic hardships for the agricultural community, but for all of us,
including our county, and spending tax dollars on a "want" (recreational trail) vs. a "need"
(funding for schools, roads, fire & police, community services, health care, etc.) isn't a
responsible action. I urge you to please reconsider this project and vote no.
My name is Celine McCarthy and I am a physical therapist and married to my husband Greg
who is a farmer. We own 50 acres just north of Carlton. I’ve often assisted him in our farm
operation over the past 30 years. I'm all for exercise and trails but not in EFU zones where
farming practices are impacted. We are already being encroached upon with urbanization
and a trail dissecting fields is another major burden and cost increase to endure. Oregon's
strict zoning laws were designed to protect the fertile soil ground because they knew it was
important and vital to preserve so that farmers could continue to feed the world.
We have done such a great job as a group with proving our farm impacts when it really was
the county applicant’s job of doing the research. But when you're the judge and jury, of
course there would be bias. I did not anticipate all the deception and illegal activities such as
sneaking in bridge construction, etc. during a health pandemic. The reason I know we are
doing a great job is because there is a rumor that our county, our rural county, is soon to adopt
new zoning codes that trails will be exempt from any farm impact test.
Does this sound fair?
IF YOU CAN'T WIN THEN YOU SHOULD CHANGE THE RULES!
I'm looking forward to the outrage this will trigger.
We currently are raising clover, but after this harvest we will be ready to rotate our crop. In
light of the current situation with the proposed trail we are hesitant about what we should
raise because of the extra costs and farming technique changes to how we normally grow our
crops with people walking, cycling, riding in the direct vicinity of our field. Not being able
to raise what we want (i.e. hazelnuts) is a huge change to normal farming practices because
we have always been free to change our crops as the markets dictate vs. having to choose a
crop that will be less of a burden to raise with people present.
There are only 2 houses at the edge of our property and as good neighbors we usually tell
them that we are going to spray and ask them to please stay indoors, or if they see that we are
spraying, they will stay indoors on their own. They know that we apply slug bait and mouse
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bait and do not allow their dogs to wander into our field. They also know that when we work
our ground and create dust that it is a necessary inconvenience to them living in close
proximity to a farm. They understand farming practices and we have not had any issues.
However, the general public doesn't have a clue how a farm operation works. They would be
openly exposed to huge equipment, dust, application of baits, spraying, etc. and even if
performed far from the trail, they will complain. We could be spraying plain water and they
will complain. The calls to the ODA are numerous and take time & added expense of
thousands of dollars (more if lawsuits are filed) because each needs to be investigated even if
the farmer is performing the task correctly by the rules. Further, unlike our neighbors, it
SPRAY:
We may not even be able to use certain chemicals (gramoxone) because the label restricts us
from spraying around recreational areas or in recreational settings where people are around.
If we do spray other chemicals, the idea of hiring spotters (which is an added cost ($24/hour)
to watch the trail to see if people are there to stop the sprayer is ridiculous because the area
between our field and the trail is covered with dense brush and you cannot even see the
people. This brush line extends along the neighboring field north so there's no line of slight
whatsoever. Also, if a cyclist is speeding by from "afar" he could get "near" in a second when
the machine is already going by. What if there's a constant stream of people or if they linger?
It could take hours to perform a spraying task instead of minutes. During that time waiting,
the weather conditions could change and you may not be able to spray at all and then you
would have to do it all over again at some other time. This all adds up to additional costs for
gas, additional time, additional equipment hauling etc. and with farming’s very narrow
margins, the additional costs that we would face are significant.
The following photo shows our red clover field and the line of dense brush that separates our
field from the ROW and will obscure our line of sight to the trail during spraying:
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We may decide not to take the risk and forgo spraying anything at all along this trail for 100 ft or
more. We could adapt different techniques such as spraying by hand which is significantly more
costly. Or we could till the area up not growing a crop there at all which minimizes our profits. This
area is roughly 10% of our field. Even if a crop wasn't planted we would still have to maintain our
field by getting rid of weeds. These are all huge changes to our existing farming practice and
increase of cost. Our profit margins are tight & it all adds up.
I'm getting a kick out of people’s faces when I mention a proposed solution of giving a 72
hour notice and the county will shut down the trail so that spraying can be done. Lots of eye
rolling! Ya can't predict the weather! It can change in an instant, wind, fog, rain etc. making
conditions impossible to spray. When conditions are favorable, spraying must be done
immediately. Timing is everything. If not done in a timely manner, weeds can grow out of
control and pests can infest a crop, causing irreversible damage to the crop. Poor yields = no
profit. And just where will this trail be shut down as there are multiple access points to get on
it? Who regulates it? And at what cost? How will the trail be stopped? With signs? Gates?
People don't obey signs & gate closures! It is an impossible solution and completely
unacceptable.
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These are photos taken at the coast last weekend that show “No Parking” signs and gate closures do
not stop people from trespassing:
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I have read the county attorney describing page after page after page after page saying that
spray cannot be sprayed on a neighboring property i.e. their trail. We understand this and we
do NOT spray the property of others. This sort of thing never or rarely happens because every
farmer is well aware the law and of the effects that overspray could cause to his neighbor’s
field. Spraying requires highly skilled and trained applicators and has the highest degree of
caution of any farming practice. It is treated with respect and exactness to the rules of the
AEZ and chemical labels. What certain chemical labels require is that we impose a buffer
from the trail on our own field when we spray that chemical. What the AEZ requires is that
we stop spraying when a person comes within 100’ of our spray equipment. These
requirements do not have to do with spraying the county’s property, but are about keeping
spraying far enough away from vulnerable people so as to ensure their safety.
FENCE:
There's talk of fencing to avoid trespass & other problems. What kind of fence? At what
cost? We have not seen this so-called “master plan” or any detailed description of fencing at
all. How can you approve the trail saying it has insignificant or no farm impacts without
knowing how the trail and its fences will be designed? Did the applicant think they could just
create it as they went along with construction? Talk about putting the cart before the horse!
It would have to be one heck of a fence preferably with closed slats, tight weave and tall and
expensive to keep people and dogs out, that tax payers shouldn't have to endure and it still
wouldn't work. Fencing doesn't keep dust, smells (we apply manure and chemicals stink) or
noise out (scaring horses) and garage & trash from blowing in (food crop contamination). This
RR row is higher ground than our field, maybe 5-6 feet or more.
People relieve themselves down by a fence in the brush away from the trail and hide their trash
there – all potentials for food crop contamination.
Another concern is that when applying slug or mouse bait, dogs will be attracted to it (this
stuff is like candy to a dog) and if it’s consumed, it is deadly. God forbid if a dog crawled
under the fence or jumped over it or through it and ate a pellet. We would most likely avoid
baiting near the trail altogether to avoid that liability. If our crop can’t be treated for slugs or
mice in that area, our crop would be destroyed. Loss of crop = loss of profit.
Where Roosevelt street crosses the trail in north Carlton there is an open area with direct
access to the trail. There is also a vacant area in that corner adjacent to my field where people
will park their cars. With all these trail users (where there aren't people now), it is an added
burden and may force me to have to put up my own fence (on the entire south border of our
field) to avoid trespass which would be a huge cost. Please understand that the general public
just sees a field and thinks it's a big park for them to enjoy and has no idea that it is a crop.
PARKING:
I reviewed the applicant’s plan for parking at the proposed trailheads. The study was
compared to a trail between Corvallis and Philomath. It's like comparing apples to oranges.
We are in "wine country" with tourists galore and weekenders from the Portland metro area.
How can anybody guess how many people will use the trail and that 70% will be locals? I
think it would be the other way around which would require far more parking then 4 parking
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spots maximum at the bus barn and 12 max in downtown Carlton. Where do the horse trailers
park? Any handicapped parking? It is yet another example of how inadequately planned this
trail is and why you should vote no.
(And for the record because my past testimony referring to the 12.48 mile trail has been taken
out of context and words skewed by the county attorney I want to make it clear...that when I
stated we cannot get into our field and must cross the tracks I was referring to our other farm
north of Gaston and not this Carlton farm. Irrigation comments pertained to the Gaston field
as well.)
I would like to conclude by saying that I am quite aggravated how the county applicant sat
for 6 months to initiate this remand and then rush us to provide a response, all during a
health pandemic of social distancing where getting testimony is difficult. Most things are
"on hold" but in this case it's full steam ahead which puts us at a disadvantage.
It's frustrating having to write our testimonies when the applicant is a moving target, smoke
and mirrors, constantly changing saying... oh you can't talk about this or that i.e. it's the 2.83
mile part not the 12.48 mile trail and we're not talking about a "trail" it's a "transportation
corridor"... etc. The opponents have been dismissed and ignored from the very beginning.
This has been the most horrific biased experience I have ever encountered and any farmer
would agree. We have proved how our farms are severely impacted in changes to our
farming practices and costs and have explained to you how the proposed solutions won't
work.
All the while, development continues, clearing brush, building bridges, and there's no master
plan in sight! We are constantly catching the county not following the laws as in the case of
Stag Hollow bridge construction. As a taxpayer, it is in our interest that you follow the law.
And as an elected official who is supposed to represent me, it should be up to you to police
the violations that our county is doing no matter what your personal opinion is of this trail.
If the planning department and supporters of this trail had done their homework first and
presented a master plan acceptable to farming practices to the board of commissioners then
perhaps your vote would have been different. But this could never be the case because the
planning department knows that there would be great impacts to farming, thus illegal
activity began. Is this the way local government is run? I urge you to vote no on this
Yamhelas -Westsider poorly planned trail until it can be further researched.
Oh, I forgot you're just going to change the zoning laws. That act in itself shows that the county
understands that there is a huge impact to farming that will be caused by the trail that cannot be
resolved with any proposed solution by the applicant.
Sincerely,
Celine M. McCarthy
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Excerpt of Yamhill County Board of Commissioners May 7, 2020 Formal Session
Discussion Relating to the Remand of the Yamhelas Westsider Trail
May 7, 2020 10:00 am
28:00 to 58:10
Christian, Kulla, Olson, Mary

Kulla: Alright, sorry about that pause, just thought I should check through these. So we’re moving on to
item b, which is public comment, and due to COVID-19 and the social distancing requirements, we
encourage anyone wishing to submit general public comment, or comments on agenda items to do so in
written format by email at bocinfo@co.yamhill.or.eus, or by mail at 535 north east 5th street in
McMinnville, Oregon 97128. Any comments received prior to the meeting will be shared with the board
of commissioners and submitted to the record, and we have comments from Lee Schrepel, that we
received regarding the timing of the trail remand hearing, the follow-up remand trail hearing. And I
believe we have also comments from Ben Van Dyke, regarding the timing of the trail remand hearing,
and then we have comments from Chris Mattson regarding of the timing of the trail remand hearing as
well. And I’ve seen these, but I’m looking at them again, so.
Mary: So, Mr. chair
Kulla: Yes
Mary: Okay so a couple of these I hadn’t seen until just now, but I have not seen Mr. Mattson’s, but I
have seen the rest of them
Kulla: Yeah, his just came in this morning
Olson: (inaudible)
Mary: okay. So is that, is it appropriate at this time to have a discussion about what they’re talking about
or is that…
Kulla: I think it’s up to us, so
Olson: So, we could have our discussion
Kulla: yeah
Christian: Yeah, you could have the discussion now or you could have the discussion in the enforcement
section (inaudible)
Kulla: yeah. Right. I’m happy to do it now
Mary: okay. Alright
Kulla: Commissioner, yes
Mary: a couple of things that struck me, and I did actually comment before this was an issue about the
late timing of some of the information we got from the applicant, and it was that night before being 4, 5
o’clock and then there was quite a bit of information that, and of course there were comments that
came in that were subsequent to that, but the point I believe, that was made by Ms. Kellington where
she talked about “a week is inadequate for comprehensive review and report responding to the
applicants 29 page traffic report, and the applicant submitted 69 pages of new findings on the evening
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of April 29th, and they must be reviewed and require evidentiary and legal analysis and response. So, I
think she makes a good point there. I have to say that I erred in the either it got by or a
misunderstanding, or perhaps I just goofed about having someone be able to make a comment that
particular day. They do make a good point, that there is perhaps merit to having their main primary
council be the one to take the lead on this.
Kulla: right, so you are concerned because Ms. Kellington has a previously scheduled presentation at
that time right. That’s why you’re concerned about the May 14th.
Mary: Well and then again, the timing of the information that we got, I don’t know. I would just make a
case that the opposition has made some good points about wanting to have their representative make
the case and waiting another week.
Kulla: In the email that I. Oh, I’m sorry. (Inaudible) You’re done? For now? Okay. We will have many
opportunities to speak so…I sent a joint email to Christian and Ms. Kellington kind of around the same
time because of having very strongly worded emails, and I asked, is there, you know, I explained that
we couldn’t take any action until the next hearing time formally, but I said, you know, for my
information, is there a time later on that same Thursday, because it was clear she couldn’t do 10 am
because she had a BAR association presentation. And then I asked her if she could do it the next day, the
Friday. And she did not reply to whether she could do it the next day, she merely said that there was not
enough time to put together and adequate presentation. And so, I’m hearing two different things, and I
don’t know which one is true for her, because it’s not clear to me because I never got a real clear answer
about that. So I am still open, when we go to open the next hearing on the trail, to having it the next
day, you know, saying okay we’re going to continue until Friday and have a special session that’s just for
the hearing but I never got anything in response besides this is too short of a notice. So, for me, we and
anybody in the public, we received the information about the proposed findings that were available, and
I checked with the planning department and with county council about what was available publicly. It
was all available to us at the same time it was available publicly as far as I can tell. We had two weeks,
but, and I assume that the council for the trail opposition is working on a reply during these two weeks,
even while she says that she needs more time. I’m continuing to read comments that come in, I’m
continuing to read the packet. These things can be done, and I want to make sure that we actually do
our job by making the decision hearing all the evidence. So, just some thoughts.
Mary: Yes.
Kulla: I just want to give commissioner Olson an opportunity.
Olson: I guess my only thought about it is that, we delay it to the 20th, and if you look at the (inaudible),
we may or may not have, maybe good maybe bad, we don’t know what impact this will have on the
remand. May be a good impact for us, may be a good impact for them, but the remand doesn’t concern
me as much as the fact I just thought if we look at the 20th, putting it off to the 21st, okay, and then we
have 5 days, and then we have the date for them to submit their whole thing, I just find it a little bit
strange, that that final date then, is one day after the hearing on the stay for construction.
Kulla: Okay
Olson: And I think, personally I think that’s one of the reasons they want to delay it is because it does
put it after the public hearings are held for on the stay of the construction of the bridge. So, I think, you
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know, personally I don’t think on the 20th, we, or on the 14th, we would hear anything different than
we’ve heard for 3 years. It may be phrased a little bit different but I think we know where the issue is,
they know where the issues are and, so I guess, personally, as far as the due process, as I read those, you
know there was one that I don’t even know whose it was that made the comment that it was unfair
because with us, with the county being the applicant, we had open access to our legal counsel, and we
don’t, I mean, technically he’s just like an applicant, and I know I certainly haven’t talked to Todd on
anything regarding the trail, and If I tried he wouldn’t let me, you know. So, this idea about “we have an
unfair advantage because we have access to the applicant’s legal counsel, I don’t (inaudible). I’m
actually, myself, not for extending it, but that’s his problem.
Kulla: Okay. Commissioner, you were going to…
Mary: Yes.
Kulla: I just wanted to make sure that we gave him an opportunity to say something.
Mary: Well, what I’m getting from this is, the fix is in. In other words, we’ve already made our decisions.
Not going to hear anything that I haven’t heard before that is concerning to me. And I’m not going to
allow this because it might be detrimental to the county’s case, the applicant’s case because of the
remand hearing and the determination on the remand hearing. However, if we look at the number of
times that we have, and Mr. chair, you brought up that you had made the suggestion that we do this at
a different time or different day. I’m trying to think of another time when we’ve done that, and we
haven’t. And so that to me, what that says is that we’re breaking from our normal of doing things in
regard to this by “let’s pick another time and another day.” I think what we’ve typically done as a board
with these types of situations is, we have had them that week or the following week, or we just do these
hearings on a prescribed schedule.
Kulla: Sure.
Mary: So, my recommendation is, is that since we do have access to legal counsel here. I’ve had
discussions with senior county counsel Christian about this very aspect of the remand hearing date. So,
this is information that came to me from the applicant that I would not be privy to, if we didn’t have that
access. So I think that, in all fairness, we either acknowledge that, you know, give them the time, the
extension, let them read the traffic report, and we’ve had those situations with public hearings before
with traffic reports and traffic impact studies and all of this stuff is voluminous. So I’m inclined to say
that I would like us to err on the side of that so that there is no appearance of it being “the fix is in,” in
terms of the commissioners have already made their decision, but perhaps that’s the case, but I don’t
ever want to be sitting on a board that says “let’s not bother hearing what people have to say, we’ve
heard it all before,” even though we have heard a lot of this before.
Kulla: Yeah. No, I appreciate hearing your thoughts. I want to go back to what we decided as a board
unanimously. I just want to remind you, because I got some really heated emails, and they were not
totally accurate but they were the two of us deciding, and I suppose, this is what we decided, and we all
decided on that particular thing. So, it seemed very fair and reasonable at the time we talked about it.
And I believe that what we decided last week, when we were in here and before we closed it, was that
we would communicate to Ms. Kellington who was the counsel for the opponents of the trail, to
communicate to her, to communicate to the trail opponents that they could select one person to be
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their representative to come to the April 14th hearing. Now, that’s what we agreed on at the time, right.
Because we felt like it was fair to have two weeks for a response to the documents that we received on
the May 7th hearing, which we all received at the same time as people in the public had access to them
as far as I understand. And I’m getting a nod from the planning director.
Mary: The April 29th.
Kulla: The April 29th, thank you. I couldn’t remember the date of it. Yeah. Last Thursday, right.
Mary: That would have been Wednesday.
Kulla: Well yes, so Wednesday evening. Yes, you’re correct. Yeah. So, we communicated to that, to
county counsel, and I believe that he communicated that to Wendy Kellington. Now, she said “I can’t
make it,” too bad. My heart always goes to “well how can we make this work for all the parties
involved,” which is why I suggested, “how about we do it the next day because you have a conflict and
clearly you want to be the representative for the people who are opposing the trail.” I think that we’ve
made the accommodations within the context of all the decisions we’ve made up to this point in order
to have a hearing. I’m happy to have a hearing, simply the next day, and I want to keep the process
moving because we have established this. Over time, commissioners have agreed to purchase land,
we’ve agreed to have hearings, we’ve agreed to have land use hearings. On top that we’ve agreed to
have remand hearings, and we still need to be making the decisions, and we have given people a
window of time. And so, I feel like, and for me, you know this about me, that I come in to every land use
hearing open to the evidence in front of me, and so I acknowledge that there is concern about the fix
being in, but I know that the three of us actually come in to each thing looking at the evidence at hand.
So, I’m ready to have a trail hearing at a time that works for Ms. Kellington. I’d be happy to have it on
May 15th, but I want a, which is the Friday, that would be the next day. I want to keep the process going
though.
Mary: And I understand that, I do want to go back to the point I made about this being out of typically
what we do in terms of rescheduling, when we schedule for a week beyond, or two weeks beyond, but
not 5 o’clock that day or, I’ve never seen that happen in the 5 years I’ve been here.
Kulla: Sure. Yeah.
Mary: so that’s of concern to me, and I think also that the commissioners have the information that this
remand decision would be made before the next requested date, so I think with that piece of
information that has, with all due respect, informed your decision to keep the process moving, because
the sense of urgency for something like this, I don’t know that I’ve ever seen that before when we’ve
had public hearings, land use hearings, we’ve always been, let’s give, we have a two week request, three
week request that’s come back. That’s always been either accepted or not accepted. So, I do think that
this is an indication that the fix is in. And I am concerned because, we’ve had, this is not unprecedented
where we’ve had a decision, we have a change in a decision. Commissioner Olson voted one way which
was not favorable to the applicant on the trail, and then we had another vote a week later and there
was a change in that vote to where it was favorable…a majority was favorable. So, this is not
unprecedented for there to be a request for somebody to request that we have a different vote on this.
It happened before, and it changed the game.
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Kulla: You’re right. So, when you say, I just want us to be really clear when we’re using words, what do
you mean by the fix is in. Is this similar to the sheriff’s comment about shell games or like…
Mary: No.
Kulla: What do you mean by that?
Mary: I think what, I think that it’s clear what I mean and that is that we understand that having this
hearing held over to a particular date that has been requested, could, could, impact the decision at
LUBA.
Kulla: Oh, okay.
Mary: And I think that’s information that we all have. We all have information about the date of the
LUBA hearing, and that that could in some way influence LUBA’s decision on the remand. I would like to
suggest that the commissioners do come to this with a preconceived decision on how we’re going to
vote, and it’s the past being prologue this information is in, and we’ve had comments about “well,
we’re not going to hear anything new.” Well, right then and there, there’s an indication that we’re not
going to be open to what we hear. So obviously I’m in the minority here and this is, so I will just say at
some point we have to call the question and defer to your wishings on the timing of this.
Kulla: Well I think that to be clear, we actually have to re-open the hearing before we can make any
decisions.
Mary: No, I’m just saying that, that at some point we need to, you know we could go back and forth.
Kulla: Yeah, I know, I was just thinking that in order to call a question we have, we have to have a
question, but we have to be in a hearing in order to call a question.
Olson: Mr. chair, personally I think (inaudible) that, I don’t like to hear the words “fix is in”, because I
think the fix is never in, and there’s always more material so I don’t agree with commissioner (inaudible)
there that the fix is in. I think she makes some pretty good points, but you know, we actually did delay
this. And I would expect that, I don’t know how many more delays. We gave them their opportunity,
they have somebody represent, they put it off for two weeks. Somebody represent them, they picked a
person that represented them that wasn’t available. Is that our issue? We gave them a representative, is
that our issue causes they’re the one they want representing them isn’t available. I don’t think that’s our
issue. I think that’s their issue. And as far as the fix being in, I don’t think that the fix is being in, and the
comment that was made that commissioner (inaudible) made on the, the changing, you know the
previous (inaudible), remember that?
Kulla: Oh yeah.
Olson: Well, but what is not said about that is the reason I changed my vote, is because I asked the first
one that we clarify some of the language and our staff clarified the language to make it perfectly clear
and that, once I saw that change in language, then I was okay. The way it was worded before, I wasn’t
okay.
Kulla: you were uncomfortable with it, yeah.
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Olson: And I think you know, (inaudible) it’s all supposed to be non-political, we’re nonpartisan
positions, it’s all supposed to be political. And it’s evidently, I mean it shouldn’t be but it’s evident that
this is a political issue. That’s all I have to say.
Kulla; okay. Thank you. I’m still trying to figure out what “the fix is in” means. So, forgive me. Is that a
suggestion that there is like, a conspiracy or a corruption, or is there a decision that’s already been
made. Is that, I just want to know really what you mean, and just pretend like I’m really dull.
Mary: Okay. So first of all, Mr. chair, using…introducing words like conspiracy, words like that,
introducing words to in some way ascribe that…if I had wanted to say conspiracy…I would have said
conspiracy.
Kulla: Okay. Great.
Mary: and I would have said criminal, and I would have said whatever.
Kulla: Okay.
Mary: But I didn’t.
Kulla: Okay, I just want to know what you mean.
Mary: What I was saying is, and I think the common understanding of “the fix is in” is that the board, the
majority of the board, has made their decision, just like I’ve made my decision. So, in other words when
you say, “the fix is in,” there aren’t going to be any surprises when we all vote. So that’s not a big
surprise to anybody in this community. We all know everybody’s position on the trail. It’s not been a
secret. And I don’t think that this is necessarily going to change anything. I just think that in terms of
integrity of process, I think that’s important, but, so when I say the fix is in, we all know how we’re going
to vote.
Kulla: Okay. Thank you for explaining that. I’m just, I’m younger, you’re a (inaudible), west coasty, that’s
all. I actually didn’t know what you meant.
Mary: Being younger has nothing to do with it.
Kulla: Okay, I just didn’t know what you meant.
Mary: But I think you did know what I mean, and I think that you did use words like conspiracy or
criminal or whatever you used, in any way, that’s not what I meant.
Kulla: okay, great. Great. And I actually just wanted to know what you meant, just so you know. But I
understand now that you, it’s your view that everybody’s votes are set in stone. Okay, that’s helpful to
know, thank you. I’m sorry I didn’t mean to suggest anything, that you were suggesting anything, but
now I know. So, commissioners, we aren’t going to be able to make any decisions formally until May
14th, when we open the hearing, but we do have both planning director, and county counsel here, if you
have questions for them about the process.
Mary: Just to be clear the process would be that at that time, we could open up the hearing and then
request an extension if that were…
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Christian: Yeah. The way its scheduled now, the hearing would be reopened next Thursday the 14th. And
at that time if the board chose to consider a change to the schedule, we could discuss that and make
that change.
Mary: We should have the representative, everybody ready to go that day.
Kulla: I mean I think that, yeah, we’re either way…
Mary: Assume that we’re going to go forward and just do that.
Olson: Because I think, because I think if we, Christian if we just decide to change it today, then we have
to, is that considered a new hearing when we have to go through all of the notice?
Christian: Well you couldn’t because you haven’t provided sufficient notice to (inaudible) to reopen the
hearing today to change the schedule.
Kulla: So when, you both started to say something and I was looking at my notes well…so my question
then would be, since I have appreciated counselor Kellington’s defense of her clients, can, what do you
think of having her, is it possible for her to record a presentation and have it on our screens on the 14th. I
mean, we said an oral or a verbal, but we suggested that in person would be what we would prefer. I
mean I still want to hear from her because I know that she represents the most knowledge (inaudible)
Olson: (inaudible) We just went through a very difficult budget, even though, it worked, it worked well,
there’s something about that face-face, I…I guess if we’re going to allow her to have testimony, I would
like to see her in person, because there is so much on video that you don’t see, or on audio that you
don’t see. And so I think, whether we extend the day or we keep it the same day, whatever we decide to
do on the 14th, that I think that it has to be done by a person by a person sitting here. And that’s one of
the reasons we did (inaudible). Pick one representative. So, I don’t think we get the same impact if
they’re not personally here.
Mary: Could we give them the option? In other words, ideally, I’d like to have somebody sitting here
because then we could ask questions. But, give them the option?
Olson: Yeah, she wants to do it. I think yeah.
Kulla: We wouldn’t be able to ask her questions though.
Christian: That’s what you did right? You modified the process so that each side would have an
opportunity to provide some additional testimony. If they chose to present that testimony in the form of
a recorded…
Olson: they can do that.
Kulla: They could.
Christian: Discussion or description of their concerns, I think that’s their choice.
Kulla: Yeah, okay. That’s a good point.
Mary: I’d be fine with that. Give them the opportunity. It’s their decision, you know.
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Kulla: or just maybe even reiterate to them they can do that via video, written, or by a point bringing
somebody…
Christian: you’re not talking about having her live on video, this would be some sort of a pre-recorded
presentation.
Kulla: Well I think that she has made it clear she’s not (inaudible)
Christian: (inaudible) watch.
Mary: And if they’d rather do that than have a representative…
Christian: or do that, I mean, yeah. This would be changing the framework, that I was going to say to do
that in conjunction with someone who’s physically here, but then we have potentially two
representatives.
Kulla: I think one person from each would be, yeah.
Christian: Someone in person or a pre-recorded presentation.
Olson: I’m for that
Kulla: It’s almost liked a reminder to them that that can happen.
Olson: These are the things we would talk about at the 14th (inaudible) hearing and about giving them
that option. Or I guess we have, for the 14th, to keep it as the 14th we’d have to give them that option
now. They’d have to…
Kulla: I think they have that option.
Christian: I think that option exists. You’ve told both parties that they can have a representative here on
the 14th.
Olson: They have the option.
Christian: And I guess we should clarify too, is, are either of the, either the representative of the
opponents or the applicant appearing in person, or are we going to have them appear by video.
Mary: Weren’t we saying that we could have on person here, and it would not…
Olson: yeah I think we’ve figured out (inaudible)
Christian: I think we didn’t talk about them being physically present.
Olson: Yes, that we could have one, with the spacing we could have one, adding one per…
Christian: But if you were to get a pre-recorded presentation from Wendy on behalf of the opponents,
sounds like the board would be willing to accept that as their version of being physically here to add to
the testimony.
Mary: Or to join us or have somebody join us in a zoom call. It doesn’t matter, except to them. It’s not,
they could either come here, or do it.
Kulla: yeah. I’m with you on that.
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Christian: if the applicant or a representative of the opponent would like to be here via conference call,
we could do that.
Olson: We could do a, couldn’t we do a (inaudible) too?
Clerk 2: We could.
Olson: Pre-recorded, give them (inaudible)
Clerk 2: (inaudible)
Olson: is that what we’re, we’re giving them three different options here, they have somebody that can
do a, record statement, or a live through (inaudible) or something. We’re giving them all those options.
Kulla: Yeah. Right. Sorry to give you more work. Okay. Alright, thank you.
Mary: Thank you.
Olson: Thank you.
Christian: and just to clarify so, the hearing is scheduled to reopen the hearing next…
Olson: Thursday.
Kulla: Thursday. Yeah.
Christian: Yeah. Thank you.
Kulla: Okay commissioners, we will move on from public comment, and thank you for bringing that up.
We had to have that conversation either way, so…
Mary: It had to happen
Kulla: Get it going. (inaudible) we move on to item E, which is the consent agenda, and we have none.
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To:
Cc:

Subject:
Attachments:

Wendie Kellington
Thursday, May 7, 2020 10:48 AM
Christian Boenisch - County Counsel (boenischc@co.yamhill.or.us)
Ken Friday; Sarah Mitchell; Alice Patridge; Allen Sitton (allencsitton@embarqmail.com); B. J. Matthews
(bjmatt9@gmail.com); Beau Ellis; Ben Van Dyke (vandykeben@yahoo.com); Brian Coussens
(glencoefarms@frontier.com); Bryan Schmidt (milkman@startmail.com); Casey Van Dyke
(Caseyvandyke@yahoo.com); Celine McCarthy (forestgrovept@aol.com); chris mattson; Chris
Mattson - Yamhelas Trail (ryegrass.cm@gmail.com); Cory Van Dyke; Darren Sutherland
(drsuth@hotmail.com); Eric Kuehne (erickuehne@yahoo.com); Greg McCarthy
(groundzerofarm@aol.com); Jeff Bernards (nwhandtools@yahoo.com); Jim & Julie Van Dyke; John &
Lynne Wiser (whiterhino4x4@comcast.net); John Van Dyke; Kris Weinbender; Lee Schrepel; Lester
Sitton (lsitton@onlinenw.com); Mark and Velma Van Dyke (markvandyke6@gmail.com); 'Mark
Gaibler'; Richard and Christy Cloepfil (Chriscloepfil@aol.com); Samantha Bayer; 'Scott Bernards'; Tim
Pfeiffer (tpfeiffer2@frontier.com); Tom Hammer (tom@tomhammerfarms.com); Warren Ewing
(swewing@hotmail.com)
Req Reconsideration on May 7 2020.pdf
Req Reconsideration on May 7 2020.pdf

Christian,
This requests you (1) advise the governing body of the attached letter, to clarify their misperception it does not
exist and (2) read it to them. This is time sensitive. Wendie

Wendie L. Kellington|Attorney at Law.
P.O. Box 159
Lake Oswego Or
97034
(503) 636-0069 office
(503) 636-0102 fax
wk@klgpc.com
www.wkellington.com
This e-mail transmission is intended only for the use of the individual or entity to which it is addressed, and may contain information that is
PRIVILEGED, CONFIDENTIAL, and exempt from disclosure by law. Any unauthorized dissemination, distribution or reproduction
is strictly prohibited. If you have received this transmission in error, please immediately notify the sender and permanently delete this
transmission including any attachments in their entirety.
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Wendie L. Kellington
P.O. Box 159
Lake Oswego Or
97034

Phone (503) 636-0069
Mobile (503) 804-0535
Facsimile (503) 636-0102
Email: wk@klgpc.com

May 5, 2020
Via Electronic Mail
Yamhill County Board of Commissioners
Via Ken Friday Planning Director
Via Christian Boenish
County Counsel
RE: Request for Reconsideration Decision to set Yamehlas Trail Remand G-01-18 Hearing on
May 14, 2020
Dear Chair Olsen and Members of the Board:
This requests that you make a motion to reconsider your motion from April 30, 2020 to
have the hearing on the above matter on May 14, 2020 and then to set the hearing over to at least
May 21, 2020 and preferably later. Your authority to do so is clearly specified in your code:

The Farmers have selected me as their representative to speak. I have represented them for more
than 2 years in this matter. I cannot attend a hearing on May 14, 2020 because I am giving
presentations for the American Bar Association on that day. Moreover, the applicant submitted
voluminous materials after hours the evening of April 29, 2020, including a traffic study and we
have only today been able to hire a traffic engineer to review it. A week is inadequate time for a
comprehensive review of and report responding to, the applicant’s 29-page traffic report.
Further, the applicant submitted 69 pages of new findings the evening of April 29, 2020. These
must be reviewed and require both evidentiary and legal analysis and response. Providing that
by end of day on May 13, 2020 to provide on May 14, 2020 is inadequate time and prejudices
the Farmers rights to a full and fair chance to present their case. The county is not hurt at all by
the requested delay, but the Farmers are hurt by a refusal. We are aware of no reason to refuse
our request other than spite and we ask that you please make the requested motion. Thank you.
Very truly yours,

Wendie L. Kellington
WLK:wlk
CC: Clients

Exhibit 22
Page 1 of 19

Kellington May 14, 2020 Hearing Submittal

1

BEFORE THE LAND USE BOARD OF APPEALS

2

OF THE STATE OF OREGON
JIM VAN DYKE, JULIE VAN
DYKE, BEN VAN DYKE, BEN VAN
DYKE FARMS, INC., CASEY VAN
DYKE, CORY VAN DYKE, JOHN
VAN DYKE, TOM HAMMER,
CHRIS MATTSON, GREG
MCCARTHY, CELINE
MCCARTHY, BRYAN SCHMIDT,
RUDIS LAC, LLC, LEE SCHREPEL,
FRUITHILL, INC., BJ. MATTHEWS,
GORDON DROMGOOLE, ALLEN
SITTON, MARYALICE PFEIFFER
and TIM PFEIFFER,
V.

Petitioners,

YAMHILL COUNTY,
Respondents.

)
)
)
)
) LUBA Nos. 2020-032/033
)
) EXPEDITED CONSIDERATION
) REQUESTED
)
)
)
)
)
)
)
)
)

)
)
)

3
4

PETITIONERS' PRELIMINARY RESPONSE TO RESPONDENT'S
MOTION TO RECONSIDER AND RESCIND STAY

5

In its April 24, 2020 Order Granting Stay, LUBA ruled that "petitioners

6

have established a colorable claim of error and that at least one petitioner will

7

suffer irreparable injury if a stay is not granted. Petitioners' motion for stay is

8

granted." The county now demands LUBA reconsider. The county's motion is

9

frivolous, smacks of bad faith and should be denied.

10
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1
2
3
4
5

Motion Exhibits Demonstrate County Claim that Trail Bridge and
Accesses is "Fire Road" are False

6

includes exhibits that significantly undermines the county's claim in its pleadings

7

in this appeal that the challenged decision approves construction of a fire road, not

8

a trail bridge and trail accesses (from County Motion for Reconsideration

9

Exhibit 1 ):

While lacking ulilily for any ils inlen<led purpose, the County's motion

10
OBEC Consulting Engineers, a DOWL LLC Company (OBEC) was retained by Yamhlll County to
provide professional environmental services In support of the Yamhelas Westslder Trail Prolect.
The purpose of the trail project Is to convert a historic rail llne Into a 17-mile multi-use trail. This
memorandum discusses the results of the field Investigation at the proposed new bridge site over
Stag Hollow Creek near Yamhill, OR. The legal description for the study area Is Townshlp 3
south, Range 4 west, Section 3.

11
12
13
14
15

A wetland and waters determination was conducted by OBEC environmental staff on April 29,
2019. For this project, the study area Is approximately 17,300 square feet In size (0.40 acres),
The study area is located within the existing right of way, and extends from th.,e southern end of
the bus barn site southwards across Stag Hollow Creek, During the field reconnaissance, the
entire study area was assessed, and a wetland and waters determination was completed In
accordance with the methodologies described In the following section.

"*****

A field investigation was conducted by OBEC environmental staff on April 29, 2019 to assess
the existing conditions within the vicinity of the Yamhelas Westslder Trall: Stag Hollow Bridge
Construction prolect. The environmental staff concluded In their assessment that Stag Hollow

Further, each page of Exhibit 2 is labeled "Yamhelas Westsider Trail (Phase

16

2) Project" and "Yamhelas Westsider Trail". Exhibit 2, p 3, p 4, p 5 marks the

17

exact bridge under construction as "Yamhelas Westsider Trail".

18
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1
2

Motion for Reconsideration not in Good Faith

4

The county's Motion for Reconsideration not made in good faith. It is

5

designed to ensure the trail bridge is finished so the public has unlawful trail access

6

it otherwise would not and likely could not have 1; betting no court will order the

7

trail bridge to be removed. Moreover, its timing places unwarranted burdens on

8

Petitioners.

9

LUBA made its ruling nearly two weeks ago. Trail construction has

10

stopped. All construction equipment and workers have been removed. There is no

11

serious question that the challenged decision is wholly unlawful. The county does

12

not seriously claim otherwise. The county demands only the right to proceed

13

illegally, finish its trail bridge and ultimately escape the farm impacts test for that

14

and whatever other construction it can get away with.

It is all but certain that the trail and trail bridge are reversible under the ORS
215 .296 farm impacts test. It has unmitigable and significant adverse impacts to
farming to include it completely forecloses spraying of essential pesticides
(Gramoxone); completely forecloses any use of aerial spraying and requires
farmers to hire spotters, among other things. There is no mitigation possible to
undo these many harms. See generally Stop the Dump v. Yamhill County, 364 Or
432 (2019).
1
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1

The county has made clear that if it is allowed to finish the challenged trail

2

construction, it will not remove it. As LUBA's order notes, the county complains

3

about the $Imm in public money it has spent on its unlawful trail development.

4

LUBA's order preserving the status quo does not harm the county but

5

allowing the county to restart its unlawful development would be devastating to

6

petitioners and the public's interest in land development conforming to LUBA's

7

orders and law.

8
9
10

The timing of the county's demand for reconsideration unfairly burdens
Petitioners and this appears by design. This appeal is on a highly expedited
schedule. Petitioners' brief is due on Friday, May 8, 2020.

11

The pattern of unreasonable county behavior is relevant to the Board's

12

consideration of the county's Motion. Locally, the county unreasonably set the

13

only "public hearing" to respond to LUBA's remand in LUBA No. 2019-047, on

14

May 14, 2020 which is a date and time that the county is aware, and likely was set

15

because, Petitioners' counsel cannot attend. 2 To make this especially difficult for

16

petitioners, the county demands only "one representative" of all the opposing

17

citizens, including petitioners, attend the May 14, 2020 hearing regardless of the

On May 14, 2020, Petitioners' counsel is teaching an ABA webinar "34th Annual
Land Use Institute" for the State and Local Government Section and has so advised
the county before it set the hearing on that date.
2
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1

fact that there are many diverse interests to be heard in this important matter. The

2

county ensures that such onetime opportunity is illusory because it has been set to

3

only occur on a date when the known representative of the petitioner farmers

4

cannot attend.

5

So far to no avail, Petitioners have several times requested the May 14, 2020

6

"hearing" be set over for this reason and to enable Petitioners a reasonable

7

opportunity to respond to the "applicant's" submittal from the evening of April 29,

8

2020, consisting of 69 pages of single spaced "findings" and a 27-page traffic and

9

parking demand study. Petitioners have pointed out that twelve days (April 30 to

10

May 13), is an inadequate period to find, hire and familiarize a traffic engineer to

11

respond to the county study, as well as to draft a hearing response to 69 pages of

12

findings, and for the public including petitioners to provide evidence to

13

demonstrate the applicant's proposed "findings" are erroneous. The county's

14

remand timing is hard in the best of times. But in the global pandemic it is

15

impossible to timely reach agencies, consultants and parties.

16

The county has no time pressure that explains its recalcitrance - even

17

assuming the county lawyer "applicant" can bind the county governing body -- no

18

final action is due until July 27, 2020. Spite is the explanation.

19

Underscoring its distaste for the farm impacts test, the county has started

20

another proceeding in the same time period. This was discovered only because
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1

Petitioners' attorney subscribes to DLCD PAPA notices, and as a result learned

2

that on May 14, 2020, the county will "consider" code amendments to be adopted

3

on May 27, 2020 to specifically remove trails as conditional uses in EFU zones and

4

to remove the county's code obligation to apply the farm impacts test of ORS

5

215.296.

6

LUBA Correctly Decided Ben Van Dyke is Irreparably Harmed

7

The county mischaracterizes petitioner Ben Van Dyke's sworn testimony.

8

The county asserts that Ben Van Dyke claims the right to use county property as a

9

spray buffer. This is wrong and is not supported by anything.

10

Ben Van Dyke explained that the challenged decision authorizing

11

construction of a trail bridge and the presence of construction workers, has

12

transformed the county's property from an abandoned rail right of way, into a

13

"sensitive site" for which he must now observe a spray buffer on his own property.

14

Before the county began construction of the public recreational trail, the county's

15

property was not considered a "sensitive site" and Ben Van Dyke did not have to

16

observe any spray buffer on his own property as a result. He could spray right up

17

to his property line, and he did so as he was entitled to do. The construction

18

approved by the challenged decision converts the county's property to a "sensitive

19

site" which causes significant restriction required by pesticide labels, on Ben Van

20

Dyke's ability to spray his own property. One of those labels (Gramoxone) as
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1

interpreted by the Oregon Department of Agriculture (the pesticide label

2

compliance agency) cannot be sprayed on his field at all because of the trail

3

construction.
LUBA recognized in Van Dyke //that spray buffers on the farm required by

4
5

certain pesticide labels require a pesticide spray setback on a farm from certain

6

"areas", not simply from people that are present. Van Dyke v. Yamhill County,_

7

Or LUBA_, slip op at *31-32 (LUBA No 2019-047, Oct 11, 2019). In the case

8

of a recreational facility- which is what the trail is considered - LUBA correctly

9

held that the sensitive "area" could include "adjacent undeveloped areas within the

10

right-of-way". Id. Accordingly, the sensitive "area" is not limited to where the

11

bridge is located or where construction workers are present, and Ben Van Dyke

12

must observe the spray buffer on his property from the old rail right of way

13

property line. Ben Van Dyke has never claimed the right to use the county's

14

property to accommodate a spray buffer. LUBA's Order neither misconstrues

15

established property rights law nor violates state constitutional law as respondent

16

asserts.
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1

Further, Ben Van Dyke has explained that he must observe the 100' federal

2

application exclusion zone3 if the unlawful bridge construction continues with the

3

presence of construction workers. As a reminder, this is an area where if there are

4

unprotected people, the spray application must stop until they leave or are at least

5

100 feet away from the edge of the equipment. Because Ben Van Dyke will lose

6

portions of his valuable crop if he cannot spray his property located adjacent to the

7

county's sensitive site, he will be irreparably harmed. LUBA correctly held that

8

for those reasons, petitioners demonstrated that petitioner Ben Van Dyke

9

established irreparable harm.

10

Food Safety Harms from Construction Worker Garbage

11

Petitioners can be forgiven their skepticism that the county would suddenly

12

begin to manage construction workers, with an eye to avoiding harm to Mr. Van

13

Dyke's farm. Regardless of the dismissive view of adverse impacts to farming

Respondents assert in their Motion to Reconsider that Ben Van Dyke's claim
regarding application exclusion zones was rejected by LUBA in Van Dyke II. This
also is plainly untrue. LUBA rejected petitioners' claim that Oregon's AEZ rule
required spray applicators to take action with regard to people off-site. LUBA did
not address the federal AEZ, which Ben Van Dyke stated in his Second, Third and
Fourth Supplemental Declarations he must observe, which requires him to suspend
spray applications when any person comes within 100' of his spray equipment,
regardless of whether they are on- or off-the farm site. In fact, in Van Dyke I and
Van Dyke II, the county submitted evidence from the director of Oregon OSHA
that expressly admits that the federal AEZ applies, regardless of one's view of the
state one. That evidence is Exhibit 1 to Petitioners Combined Response to
Preliminary Motion to9 Dismiss/County April 20, 2020 Pleading.
3
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1

betrayed by the county's motion, the undisputed evidence is that the workers have

2

caused garbage to reach Mr. Van Dyke's farm. It is also undisputed that garbage

3

from construction workers on Mr. Van Dyke's farm causes irreparable injury to his

4

farm. The county's citation to its exhibit which is a contractor's policy that "lunch

5

trash should be placed in debris cans or boxes" Exhibit 4, A3, p 2; and a

6

progressive discipline program for contractor violators, solves nothing. Exh 4, p 2.

7

None of that prevents the harm.

8

The harm to Mr. Van Dyke's food safety certifications and merchantability

9

is presented so long as the construction workers pursue the unlawful construction.

10

Exactly the point of no return when Mr. Van Dyke has suffered sufficient

11

reputational or other harm that he loses food certifications or customers is

12

unknown. But it is beyond question that the county's unlawful actions have

13

unjustifiably set Mr. Van Dyke down that road that causes serious and irreparable

14

food safety harm road as a direct result of the challenged decisions. To avoid

15

irreparable harm to Mr. Van Dyke, the unlawful construction simply had to stop.

16

The stay was and is the only sure way to stop it. LUBA has stopped it. LUBA has

17

no authority to impose the conditions the county seeks, and no way to enforce such

18

conditions.

19

LUBA correctly determined Petitioners' demonstrated irreparable harm.

20
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1

County's Constitutional Argument is Frivolous

2

For starters, the county misses the point - it is the actor that has engaged in

3

wholly illegal development that significantly harms its neighbors. If petitioners

4

had unlimited resources then would be Petitioners, not the county, who are in a

5

position to bring a claim of nuisance against the county for pursuing development

6

without required permits that harms them.
Second, the county's convoluted argument that LUBA's order violates

7
8

Article 1 Section 10 of the Oregon constitution is beyond ridiculous. 4 LUBA has

9

not violated Article 1 Section 10. LUBA's order simply recognizes the undisputed

10

reality that the county's illegal construction of a trail bridge and related public

11

accesses changes the status of the railroad right of way into a sensitive site, which

12

triggers pesticide label restrictions that foreclose the spraying a whole class of

13

pesticide on Mr. Van Dykes farm; imposes pesticide spray setbacks on Mr. Van

14

Dyke's farm, and triggers federal AEZ requirements that force Mr. Van Dyke to

15

stop all spray operations on his farm. If the county's argument has merit, it favors

16

Mr. Van Dyke: the county's wholly unlawful construction has caused him to lose

"No court shall be secret, but justice shall be administered, openly and without
purchase, completely and without delay, and every man shall have remedy by due
course of law for injury done him in his person, property, or reputation."

4
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1

valuable property rights; the law does not favor the county which is the unabashed

2

lawbreaker.

3

Environmental Irreparable Harm

4

The county authorized the disputed trail construction without making any

5

effort to adhere to any required process -it followed no required land use and

6

apparently no NEPA or other environmental reviews. The lack of any land use or

7

environmental review means there is no record for LUBA to review on any topic.

8

Neither Petitioners nor LUBA have had any record to suggest that the authorized

9

trail bridge, over a salmonid bearing stream, identified as spotted owl habitat, in a

10

national wetland area would not irrevocably harm environmental resources.

11

Unless the county seeks and then persuades LUBA to grant an evidentiary hearing,

12

the evidence it now presents is outside ofLUBA's scope of review and irrelevant.

13

ORS 197.835(2).

14

Second, the county motion is untimely. Petitioners are prejudiced because it

15

is a significant burden to have to treat the county's motion as serious and use

16

scarce time and other resources to respond. The county has had its bites at the stay

17

apple. The county responded to Petitioners' Motion for Stay, with an assortment

18

of extra record materials and arguments to include objections to standing,

19

jurisdiction and to the requested stay. After due consideration, LUBA ruled first

20

on an interim stay and then approved a permanent stay for the duration of this

Page 11- PETITIONERS' RESPONSE TO RESPONDENT'S
MOTION TO RECONSIDER AND RESCIND STAY

KELLINGTON LAW GROUP, PC
P.O. BOX 159
LAKE OSWl�GO, OR 97034
'l'LiL: (503) 636-0069

Kellington May 14, 2020 Hearing Submittal

Exhibit 22
Page 12 of 19

1

appeal. LUBA' s determination was supported by all the evidence that the parties'

2

provided it. The county does not claim otherwise. That ends the matter. There is

3

no such thing as serial motions for reconsideration.

4

Finally, even if LUBA considers the county's May 4, 2020 third-bite

5

submittal, it is incomplete, demonstrates the trail construction has been poorly

6

vetted, is based upon dubious if not outright false assumptions, and fails to

7

demonstrate that LUBA erred in determining that the county's pursuit of the

8

unlawful construction causes irrevocable environmental harm.

9

In its April 24, 2020 order approving the stay, LUBA decided that the only

10

evidence provided by the county on environmental compliance was a

11

"Programmatic Categorical Exclusion" from NEPA and other environmental laws,

12

that stated no wetlands were found in project area, but also that regulated wetlands

13

are in the vicinity of the project area. LUBA observed that since the county

14

presented evidence that wetlands are present in the vicinity, but gave no detail or

15

location, it was impossible to agree with the county that the challenged decision

16

did not authorize irrevocable impact to those resources. LUBA observed that the

17

only evidence that the county provided stated:

18
19
20
21
22

"the FAHP [Federal Aid Highway Program] Completion Report
for Phase 2 will need to address whether a temporary work
bridge with footings above the regulated area was required." Id.
at 2 (emphases added)."

Page 12- PETITIONERS' RESPONSE TO RESPONDENT'S
MOTION TO RECONSIDER AND RESCIND STAY

KELLINGTON LAW GROUP, PC
P.0.BOX 159
LAKE OSWEGO, OR 97034
TEL: (503) 636-0069

Exhibit 22
Page 13 of 19

Kellington May 14, 2020 Hearing Submittal

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15

LUBA explained:

16

"Exhibit 1 "Yamhelas Westsider Trail: Stag Hollow Bridge Construction Project

17

Wetland Determination Memorandum" dated July 2019." This remarkable document

18

explains that Stag Hollow Creek is "designated as essential fish habitat for [C]oho and

19

Chinook salmon by the National Marine Fisheries Service" and has "permanent"

20

"surface flows." Exh 1, p 2. It makes clear that there are jurisdictional wetlands in

21

the area. Exh 1, p 4. It is reasonably evident from the plan images that the

22

"temporary access" does indeed go through identified wetlands, just as the

23

"Programmatic Categorical Exclusion" flagged. Compare Exh 2, p 1 with p 4. This

24

undermines the preliminary report's analytical premise that presumes that "no impacts

25

to the creek are currently proposed". Exhibit 1, p 4.

"The county provides no assistance on this point and no detailed
explanation of Exhibit 7[5 l, and we cannot tell whether the ESA
section of the Approval refers to the jurisdictional wetlands in the
vicinity of the bridge construction, or whether it refers to regulated
areas that provide habitat for protected species, or both.
Accordingly, we cannot agree with the county that no construction
is occurring in regulated wetlands and that no wetlands will be
harmed by the construction of the bridge and associated trail
improvements, particularly given the requirement for Phase 2, bridge
construction, to address construction near the regulated wetlands or an
area containing protected species habitat."
Now, in an attempt to revisit LUBA's stay, the county presents its new

5

Referred to in this response as "County Stay Objection Exhibit 7".
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In fact, the preliminary wetland report is clear that ifimpacts to the creek were

2

proposed, both DSL and USACE permits would be required. Exhibit 1, p 4. There

3

are no such permits.

4

ORS 215.418 requires a county to provide notice to DSL ifit receives an

5

application for a building or other development permit or approval that is wholly or

6

partially within areas identified as wetlands on the Statewide Wetlands Inventory

7

(SWI). The subject construction area is on the SWI as was demonstrated in the

8

Motion for Stay. There is no evidence that DSL was notified as required.

9

Ifthat ORS 215.418 county notice is provided to DSL as required, then ORS

IO

196.676 requires DSL to respond from this notice and advise ofwhether a permit is

11

required or will be required in the future or whether a permit has already been

12

issued for the activity that's subject to notice. There is nothing about this either.

13
14
15
16
17

Moreover, the county's report at Exhibit 1 by its terms, is nothing more than "a
Preliminary Jurisdictional Determination ofwetlands and other waters."
It expressly warns that it is "used at your own risk unless it has been reviewed
and approved in writing by the DSL and USACE." Exhibit 1, p 4.
ORS 196.818 requires DSL to concur in a private report to determine wetland

18

boundaries. Private reports do not establish wetland boundaries. The preliminary

19

wetland determination recognizes this and does not and as a matter oflaw cannot

20

establish that the approved construction is not occurring in a wetland.
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1

ORS 196.818. The applicable administrative rules bear this out when compared to

2

the county's preliminary report.

3

OAR 141-085-0515(4) defines wetlands as "jurisdictional within the

4

wetland boundary." OAR 141-085-0510(110) defines wetlands as "those areas

5

that are inundated or saturated by surface or ground water at a frequency and

6

duration sufficient to support, and that under normal circumstances do support, a

7

prevalence of vegetation typically adapted for life in saturated soil conditions."

8

The preliminary wetland report states that "the study area is a poorly drained

9

hydric soil." Exhibit 2, p 2. The report shows that the fill slopes have wetland

10

vegetation on them. Exhibit 2, p 3. There is reason for concern that the report

11

improperly dismissed wetlands.

12

And regardless, it is a state agency that makes the jurisdictional call -

13

Oregon Department of State Lands (DSL) (OAR 141-090-005), not the county's

14

private consultants.

15
16
17

The DSL determination of whether to concur in a private wetland report, is
made in a public process. OAR 141-090-0035. That never happened.
It is unlikely that the Exhibit 1 report would have made it through the rigorous

18

DSL concurrence process. For example, the report acknowledges that "Dense

19

vegetation, a steep embankment, and a narrow right-of-way made the study area south

20

of the creek difficult to access." Exhibit 1, p 3. (Emphasis supplied.) The reviewer
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1

was apparently unable to determine the wetland conditions on the south side of the

2

bridge because of access problems. Exhibit 1, p 3.

3

There are other reasons for concern. As LUBA noted in its order approving

4

the stay, 6 it is evident that the "Programmatic Categorical Exclusion" (County Stay

5

Objection Exhibit 7) hid key facts from the Federal Highway Administration to

6

ensure federal funding.
It hid the fact that 3 weeks before it was approved, LUBA remanded the land

7
8

use approval making the approved construction unlawful. 7 That is not mentioned,

9

even though that critical administrative determination made clear that the

10

development of the trail and trail bridge was unlawful.
It certifies that water quality treatment is not required because "the bridge is

11
12
13

not a traffic bearing facility" (County Stay Objection Exhibit 7, p 2):
Water Quality

_ _________

Water quality treatment Is not triggered by this off-roadway multi-use trail projPct
bridge. The bridge is not a traffic bearing facility.
_.

Which is 180 degrees the opposite of the county's claim in official pleadings

14
15

in this appeal that the trail bridge is exactly being constructed as a traffic bearing

16

facility capable of supporting the largest class of fire truck and emergency and

17

county vehicles.

LUBA's Order on Stay, * 9, n 4.
The Programmatic Categorical Exclusion was approved on November 4, 2019.
LUBA had remanded October 11, 2019.
6
7
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It "certifies" eligibility for the Programmatic Categorical Exclusion

2

untruthfully asserting "that neither significant environmental effect [23 CFR

3

771.117(a)] nor unusual circumstances [23 CFR 771.117(b)] will result." County

4

Stay Objection Exhibit 7, p 3.

5

23 CFR 771.117(a) expressly states that categorical exclusions are not

6

appropriate if they "induce significant impacts to planned growth or land use for

7

the area*** ". It was not possible to accurately certify on November 4, 2019 that

8

the Yamehelas trial and trail bridge did not induce significant impacts to planned

9

growth in the area or did not induce significant impacts on land use when LUBA

10

specifically decided three weeks before that there was evidence of significant

11

adverse impacts on farm uses and overturned land use approval.

12

23 CFR 771.1 l 7(b) identifies the "usual circumstances" for which a

13

categorical exclusion is inappropriate. Those include "substantial controversy on

14

environmental grounds." Clearly this applies and the categorical exclusion was

15

erroneous.

16

Categorical exclusions are not appropriate where the project has

17

"inconsistencies with any*** State, or local law, requirement or administrative

18

determination relating to the environmental aspects of the action." 23 CFR

19

771.117(a). Land use impacts are among the environmental grounds and impacts
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1

for which substantial controversy. Id.; see Senville v. Peters 327 F. Supp 2d 335,

2

369 (2004).

3

The county's Categorical Exclusion asserts "This project qualifies as a

4

categorical exclusion as outlined in 23 CFR 771.117 under the following listed

5

CEs: c-3." County Stay Objection Exhibit 7, p 3. 23 CFR 771.117(c)(3) explain

6

that "normally" a categorial exclusion is appropriate (unless there is significant

7

environmental controversy and problems with legality as here) for "construction of

8

bicycle and pedestrian lanes, paths and facilities.' The county does not have a

9

categorical exclusion for a fire road or county maintenance road.

10
11
12
13
14
15
16
17
18

LUBA should deny the county's request for reconsideration as lacking any
merit.
Respectfully submitted this 6th day of May 2020.
KELLINGT

�

C

�
ByJ))gJJ_e
Wendie L. Kelli�89
wk@klgpc.com
Attorney for Petitioners
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1

CERTIFICATE OF FILING AND SERVICE

2

I hereby certify that on May 6, 2020, I served a true and correct copy of

3

PETITIONERS' PRELIMINARY RESPONSE TO RESPONDENT'S MOTION

4

TO RECONSIDER AND RESCIND STAY, by First Class U.S. Mail, postage

5

prepaid, and provided a courtesy copy via email, on the following persons:
Christian Boenisch, County Counsel
Todd Sadlo, Asst. County Counsel
Yamhill County Counsel's Office
535 NE 5th Street
McMinnville, OR 97128
(503) 434-7502
boenischc@co.yamhi I I .or. us
sadlot@co.yamhi ll.or. us

6

I further certify that on April 6, 2020, I transmitted a courtesy copy of said

7

document via email to the Land Use Board of Appeals at

8

LUBASuppo1t@dsl.state.or.us, and I filed the original plus 1 copy of said

9

document via First Class U.S. Mail, postage prepaid, to LUBA at 775 Summer

10
11

Street NE, Suite 330, Salem, Oregon 97301-1283.
Dated this 6th day of May, 2020.

12

KELLINGTON LAW GROUP PC
,)

13
14
15
16
17

CERTIFICATE OF FILING AND SERVICE

By: ���"""'4---l----'--F'-=:.:.;;.,;c==------Wendie L. Kellmgto , OSB #832589
wk@klgpc.com
Attorney for Petitioners

KJ•:LJJNGTON LAW GROUP, PC
P.O. BOX 159
LAKJi OSWEGO, OR 97034
TEL: (503) 636-0069
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AGREEMENT FOR YAMHELAS WESTSIDER TRAIL (PHASE 2} PROJECT

Yamhlll County and Farllne Brldge, lnc.
THIS AGREEMENT ls made effective the last date set forth adjacent to the signatures of
the parties below between YamhlllCounty, a politicalsubdivisi6n
of the State6f Oregon
.Farline
(refened to as Owner ln this Agreement) and
Bridge, lnc., an Oregon corporition,
located a|1445 Miller Drive, Stayton, OR 97383, Federaltax ldintificatio.-n Number 4b2753401, referred to as contraclor rn this Agreement) for the proJeot known as
YAMHELAS WESTSIDER TRAIL (PHASE 2) PROJECT tor wnnh blds were opened
December 11 ,2A19 (referred to in this Agreement as the,,project,).
STATEMENT OF PURPOSE AND IDENTIFICATION OF CONTRACT DOCUMENTS

A.

Owner has budgeted funds to perform the Project. Owner conducted a competitive
bidding process to select the lowest responsible bidd6r to comptete the project. Contractor
wa9 th.e l.oy"t! responslve and responslble bldder. This Agreeinent is mad6 to specify the
mutual obligations of owner and contractor for completion of the proJect.

B.

This Agreement lncludes by reference the following Contract Documents thatare

part of the ProJect
(A)
(B)

(cJ
(D)
(E)
(F)
(G)

(H)
(t)

(J)

(R
(L)

Specifications and Call for Blds, November 201 9
speclal Provisions and supplemental standard specifications for county
Road construction, including standard and supplemental General
conditions in form of oregon standard specfficitions for oonstruction 201g
publiehed by ODOT
Bid Schedules and Signature page
Flrst-tier subcontraotor dlsclosuie form
Bid Bond
Prevailing Wage Rates effective at the time of Bid
Addenda (if any)
Performance and Payment Bond
Notice of lntent to Award
This Agreement
Agreement Arnendments (if any)
I nsurance Certificates

(M)

Notlce to Proceed

(N)

Change Orders (if any)
Notice of Substantial Completion or prpJecl Acceptance
Warranty Period
Required contract Provisions for Federal-Aid contracts (FHWA- 12Tg)

(o)
(P)

(o)

AGREEMENT: ln consideratlon of the mutual covenants contained below, Owner and
Contractor hereby agree as foilows:

\.

scopg of work and cervlcec; flllng of payment and performanco bond. The
Contractor will commence and complete the constiuction of thi ProJect ln strict accordance
wlth the Contract Documents identified above. The Contractor acknbwledges receipt of all
Contract Documents in existence at the date lt executed thls Agreement. bontractor

Page I
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represents to Owner that Contractor has made a reasonable inspection of the ProJect
site(s) and is reasonably familiar wlth the Project site(s) conditions that mlght affect
Contractois performance if the Project pursuant to thls Agreement. Services provided by
Contractor under this Agreement will be performed in a manner consistent with that
degree oJ care and skill ordinarily exercised by members of the same professlon currently
practicing under similar conditions. The Contractor will file a suitable payment and
performance bond before it commences Project work and services.

2.

Agreement performed at Gontractor's expense ae lndependent Contractor.
The Contractor wlll furnish all of the materials, supplies, tools, equipment, labor, andother
services necessary for the construction and completion of the Project as descrlbed in the
Contract Documents. The Contractor ls an independent contractor under thlsAgreement.

3,

Gommencement and completlon date. The Contractor wlll commence the work
and servlces required by the Contract Documents upon Owne/s issuance of a Notice to
Proceed and will complete the same by no later than May 1,202A unless the Contract
Perlod ls extended or otherwlse rnodified by written notlce ur exequted ChangeOrder.

4.

Termlnatlon. Owner may terminate this Agreement if the Contractor fails to comply
with a material term of thls Agreement or for any other reason considered to be in thepublic
interest. lf this Agreement is terminated, the Ownerwlll pay for allwork and servlces
accepted by the Supervisor, as defined in Section 16, prior to terminatlon.

5.

Penalty for fallure to meet deadllne. The parties agree that Owner has a
substantial interest ln the timely completion of the ProJect and all work and services to be
performed under thls Agreement in aocordance with the agreed upon schedule. However,
the partles agree that the damages to be anticipated from the failure of Contractor to
complete thls Agreement ln the specified time are uncertain and difficult to establish. The
partles therefore desire to liquidate Owner's damages for Contraotor's fallure to complete
the PloJect and allwork and services on time. The parties therefore agree that the
Contractor ls liable for and shall pay as liquidated damages to Owner the eum of
$2,824.06 (equalto Contract Price times .005) per day for each calendar day to
commence on the first calendar day after the requlred completion date under this
Agreement and to continue after each and every calendar day untllallwork is satlsfactorily
completed as specified In the Contract Documents.

6.

Gompensatlon. The Contractor agrees to perform all of the work and services
described in the Contract Documents and comply with the terms therein at the rates set
forth in Contractorls responsive bid schedule for the fixed sum of $564,812.00 unless the
Contract Price ls modified by executed Change Order. Payment shall be made by Owner
cither in a single payment following final approvel of the project by Yamhlll County, or as
otherwise provided ln the GeneralConditions, subject to a 5% retalnage. Upon satlsfactory
completion of Project tasks the Contractor shall notifr7 the Supervisor ln writing that
Contractor has completed performance under this Agreement and shall request payment of
applicable retained amounts. Upon receipt of written notice, Supervisor wlll revlew the
Project work and services completed to date and lf acceptable, Supervlsor ehall authorize
payment of appllcable retained amounts,

7.

Prevalllng wages; certlfled statement. The Contractor hereby certi!91 and it
shall be a condition of the Payment and Performance Bond, as provided by ORS 279C.800
through 279C.l7},that ln performing this Agreement the Contractor will pay and causeto
Page | 1l
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be pald and allsubcontractors willpay and cause to be paid not less than the prevailing
rate of wages as of the date of the Call for Bids, per hour, per day, and per week for anl to
each and every worker who may be employed in and about the performance of this
A$reement. ln the event the Contractor ls obligated to abide by frevailing wage
lgCqipments imposed by federal law, the Contractor shall comply with the Divis-Bacon Act
(40 U.S.C. 3141 el seq), The Gontractor shallfile with the Owneicertified statements as
rygqired under ORS279C.845 with regard to payment of prevailing wages. puisuanilo
ORS 2790'e45m untilOwner recelves the certified statements, Ownei shall retain 25% ot
any amount earned by the Contractor as required by law. Owner shatl pay Contractor any
retalned amounts under this Section within 14 days of receipt of certified itatements.

8.

lncorporatlon of statutory provlslons required for publlc contracts. The

Contractor certifies it shall comply with all applicable Public Gonhact Laws to include ORS
?19q,?q0 thrgugh 2798.240 and oRS 27sC,500 through 279c.645 and 279C.580 (3) and
(4). ORS 2798.200 through 2798.240 and ORS 279C.500 through 279C.545 and ORS
279c.580(3) and (4) are lncorporated into thls Agreement by reference.

9.

Workerg' compensatlon. The Contractor, lts subcontraotors, lf any, and all
employers working under thls Agreement are subJect employers undertheOregon Workers'
Compensation Law and shall comply with ORS 656.017,:which requires them t6 provide
workers' compensatlon coverage for all their subject workers.

10.

BOLI fee. ln accordance wlth ORS 279C.825, as amended ln 2009, the Owner
PaY a fee to the Bureau of Labor and lndustries (BOLI), Wage and Hour Divlslon, Rom
1160, Prevalling Wage Unit, 800 NE Oregon Street, #32, Portland, Oregon gl\gL.The fee
is an amount equalto one-tenth of one percent (0.1 percent) of the Gontract Price, with a
minlmum fee of 9250.00 and a maxlmum fee of $2,b00.00. The fee shall be paid at the
time Owner enters lnto thls Agreement. The fee shall be paid ln accordancs i,,ltn tne
adminlstratlve rules of BOLI.

q!ql!

11.

Gertiflcatlon of compllance wlth laws. The Contractor certifles, under penalty of

perJury, that Contractor ls not ln violation of any federal, state or local tax laws, rules or

legulations oj any federal, state or local laws, rules, codes or regulations applicable to the
ProJect and that Contractor shall remain ln compliance with all such laws, codes, rules and
regulatlons during the entire term of this Agreement. ln addition, Contractor agrees that lt
has_ complied with the tax laws of the State of Oregon or a political subdivislon of the State
of oregon, lncluding oRs 3105.620 and oRS chapters 816, 317 and 31g.

12.

Gertlficatlon of readlng and underutanding of documentg. The Contractor
certifies it has read and fully understands all Contract Documents lncluding Solicltation
Documents and terfis and conditions. The Contractor understands and aJknowledges that
ln slgning this Agreement the Contractor waives all rights to plead any misunderstandlngs
regarding the same.

13.

Payment The Owner agrees to pay the Contractor in the manner and at such
times as set forth ln the General Conditions such amounts as requlred by theAgreement,
unless otherwise modlfied by written notice or executed change brder.

14.

Wcrranty Period, \tVhere the warranty period ls not otherwlse stated ln the General
Conditlons, the warranty period is 365 days commencing upon the date Project Acceptance
ls lssued by Owner.

Page I 12
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15.

Public Works Bond. Before commencing work, the Gontractor shall have a public
works bond as described in ORS 279C.836 filed with the Construction Contractors Board.
Contractor shall include a provislon in any subcontract for the Project that thesubcontractor
shall have a public works bond filed with the Conshuction Contractors Board before
commencing work.

16.

Status of the ProJect Supervisor. Carrie Martin, Grants and Special ProJects
Manager, is the Project Supervisor (the'lsupervisor'). The Supervisor or her deslgnee
shall perform technical Inspectlons of work and services and shall have authorlty to stop the
work or services whenever such stoppage shall be necessary to insure proper execution of
the Agreement. The Supervisor or her designee may reject allwork and materials that do
not conform to the Agreement and shalldecide questions that arise in the execution of the
Project work or seruices, The Supervisor has authorlty to reject or accept the Projectwork
or services.

17.

Prohlbltlon of Dlscrlmlnatlon. ln hiring employees for performance of work under
thls Agreement nelther Contractor, any subcontractor or any other person actlng on their
behalf shall by reason of race, religlon, age, color, creed, physioal handicap or sex
discriminate agalnst a person who ls qualified and avallable to perform work or services to
which employment relates.

18.

Rlsk of Loss. The risk of loss or damage to the subject matter of thls Agreement
arising from any cause whatsoever, lncludlng acts of God, shall be upon the Contractor until
such time as the Owner has accepted the work and services as provided ln thlsAgreement.

{9.

lndemnlflcation. Contractor ehall lndemnlfy, defend and save harmless

20

lnsurance. Contractor, at lts expense, shallobtain the following insurance
coverage and keep them ln efrect during the entire term of thisAgreement:

Owner from and agalnst any eults, actlons, legal or admlnlEtrative proceedlngs,
demands, clalms, llabllltles, flnes, penaltleo, lossos, lnfurles, damages, expenses or
costs, lncludlng lnterest and attorney fees, ln any way connected wlth any lnjury to
any person or damage to any property occasloned ln any way by Contractor's or
Gontractor's eubcontractorg' prosecutlon of work or servlces under thlsAgreement.

1

Workers Compensation lnsurance ln compliance with statutory
requirements;

2

Comprehenslve General Liability Insurance (including contraotual liability
and completed operations coverage) on an occurrence basls, with notless
than $3,000,000 per occurrence for bodily lnJury and property damago
liability, with an annual aggregate limit of $5,000,000;

3

Professional Liabillty Insurance, including Errors and Omissions coverage,
wlth a per occurence and aggregate limit of not less than $1,000,000, to
protect against all loss suffered by Owner or third parties, includlng financial
and consequential loss, caused by error, omisgion, or negligent acts related
to the ProJect work or services provided under the Agreement.

4.

CommercialAutomobile Liability lnsurance, wlth a combined single limit, or
the equivalent of not less than $1,000,000 per occurrence, for bodily injury
Pagel

13
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and propeny damage with respect to Contractor's vehicles, whether owned,
hired, or non-owned, assigned to, or used by Contractor in connection with
the services provided under the Agreement;

The required insurance coverages shall be (i) with Insurance companies admlfted to do
business in the state of Oregon and rated A'or better by Best's lniurance Rating, and (ii)
acceptable to Owner. Evidence of such lnsurance will be furnished to Owner belore
commencing Project work or seruices. The certificates of insurance shatl lndicate (a) the
types of insurance coverage, (b) the identity of all persons or entities covered, (c) the
amounts of insurance coverage, and (d) the period of lnsurance coverage. Any'roquired
insurance goverage shall provide that it may not be canceled except afi6r at teast 3O Oays
wriften notice to Owner.
The Commercial General Llability and CommercialAutomoblle Llability shall (i) name
Owner, lts directors, officers, and employees, as additional lnsureds, 1ii1 provicie that it is
primary insurance wlth respect to the interests of Owner and that any insurance maintalned
by Owner ls exoess and not contrlbutory, and (iii) include a cross-llability and severability oi
lnterest clause and a waiver of subrogation clause.

21-

Nonwalver. No walver of any breach of thls Agreement shall be held to be a
walver of any other or subsequent breach. All remedles afforded ln thls Agreement shall be
taken and construod as cumulative, that is, ln addition to every other rem6dy provided
thereln or by law. The fallure of Owner to enforce at any time iny of the termd of this
Agreement, or to exerclse any option which is provlded, or to requlre at any time
performance by Contractor of any of the provisions, shall in no way be conitrued to be a
waiver
9f.|uqh_nrovisions, nor ln any way to affect the validity of any part of this Agreement,
or the right of owner to thereafter enforce each and every provisiori.

22.

Contractor's Representatlon. Contractor, by enterlng lnto thls Agreement,
represents that its bld for this Project ls made without connection wlth any person, firm or
corporation Tlklng or refrainlng from maklng a bid for the same or slmilai ]lroject'and was
in all respects fair and wlthout collusion or fraud.

?3t

Severabllity. Should any clause or section of thls Agreement be declared by court
to be void or voldable, the remainder of thls Agreement shal remaln in full force andeffect.
24.

.

Dlspute resolutlon through medlatlon and arbltratlon. Any dispute between the

parties to thls Agreement shall be resolved according to the followind process:

(a)

The parties first shallsubmlt to mediation of the dlspute to be conducted by a
.
mutually acceptable mediator. lf the parties cannot agree on a mediatol., they shall request
a mediatol to be appointed by the U.S. Mediatlon and Arbltration servioe in Porfland, '
Oregon. The mediato/s charges and expenses shall be borne equally by the parties. All
other expenses, including attorney fees and costs, shall be borne exilusivety'by the party
requiring the service or for which payment ls to be made.

(bl

.,lf the dispute is not resolved ln mediation, the parties shallthen submlt the dispute
to binding arbltration. Arbitration shall be conducted ln accordance with the rules set fbrth
tlgOregon lnternational CommerclalArbitration and Conciliation Act, ORS 86.450 to
36.558,.2007 replacement part. The decision of the arbitrator shall be linal and binding on
the parties, The party that does not prevall, as determined by the arbitrator, shall payiire

!
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arbitrator's fees and expenses in arbitration. All other expenses, including attorney fees
and costs, shall be borne exclusively by the pafi requlring the service or for whichpayment
ls to be made.

26.

Attorney fees and costs. Except as provided in Section 24(b), in the event that
party
either
to this Agreement shalltake any action, Judicial or otherwlse, to enforce or
lnterpret any of the terms of this Agreement, each party shall be wholly responsible forits
own expenses which lt may incur in taking such action, lncluding costs and attorneyfees,
whether incuned in a suit or action or appeal from a Judgment or decree therein or in
connection with any nonJudicial action.

V6.

Applicable taws. This Agreement ls executed in the State of Oregon and is subject
to Oregon law and jurisdiction in Yamhill County.

27.

Subcontractors bound. Contractor covenants and agrees to bind any and all
Subcontractor($ for performance of work under thls Agreement, Any reference to
Contractor shall lnclude any and all Subcontracto(s) ad lnfinltum.

28.

Wrlttsn changes requlred. The rights and duties under thls Agreement shall not
be modified, delegated, transferred, or asslgned, except upon wrltten signed consent of
both parties.

29.

Succosgorc bound. This Agreement shall be binding upon all parties hereto and
respective
helrs, executors, admlnistrators, successors, and assigns.
thelr
THIS AGREEMENT AND THE CONTRACT DOCUMENTS CONSTITUTE THE ENTIRE
AGREEMENT BETWEEN THE PARTIES. NO WAIVER, CONSENT, MODIFICATION OR
CHANGE IN TERMS OF TH]S AGREEMENT SHALL BIND EITHER PARTY UNLESS IN
WRITING AND SIGNED BY BOTH PARTIES. SUCH WAIVER, CONSENT,
MODIFICATION QR CHANGE, IF MADE, SHALL BE EFFECTIVE ONLY FOR THE
SPECIFIC INSTANCE AND FOR THE SPECIFIC PURPOSE GIVEN. THERE ARE NO
UNDERSTANDINGS, AGREEMENTS OR REPRESENTATIONS, ORAL OR WRITTEN
NOTICE SPECIFIED HEREIN REGARDING THIS AGREEMENT. THE CONTMCTOR,
BY SIGMTURE OF ITS AUTHORIZED REPRESENTATIVE, HEREBYACKNO]ryLEDGES
THAT HE/SHE HAS READ THIS AGREEMENT, UNDERSTANDS IT, AND AGREES TO
BE BOUND BY ITS TERMS AND CONDITIONS.
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wHEREol tlrg parties hereto have executed, orcaused to be oreouted on
omclals, ttris-Agidemennn dupticato, i..rr or
.H*1"-[91.t1"I_bvthehduly'authorized
l,r,tltcfi
shalt bc deemed
lN WTNESS

an orlginal on the date executcd by all parfles.

FARLINE BRIDGE

INC.

YAMHILL COUNTY, ORECON

A-fu
Casey Kulla,

-L070

/

u'

Yamhlll

Tltlc:

Date:

I

Fed. Tax l,D. No: 4g-Z7i3!l01
APPROVED AS TO

Contractor
Reglsfratlon No:l94ZOZ
County Counsel

Aee epted by Yamhill CcuntY

tloard ol 0omrnissioners on

tlt
#

?n

by Board 01der

LO -LS
Psso I 16
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CALL FOR BIDS
November 20, 2019
The Yamhill County Administrator will receive sealed bids until December 11, 2019, at 2:00 p.m. for the
"YAM HE LASWESTSIDER TRAIL (PHASE 2) PROJECT". The work will consist of constructing a prestressed
voided slab bridge, trail approaches, and other items detailed In the plans and specifications, located in
Yamhill County, Oregon.
Plans and Specifications may be obtained from:
Yamhill County
434 NE Evans Street
McMinnville, Oregon 97128
Telephone (503) 434-7501
Bids shall be mailed or dellvered In-person to Carrie Martin, Grants and Special Projects Manager, at the
addresses below no later than December 11, 2019 at 2:00 p.m. at which time they will be publicly
opened and read at the same location. Bids may not be submitted by facsimile or electronic means.
Submit Proposals to:
By Mall:

ATTN: Carrie Martin, Grants and Special Projects Manager
Yamhill County Board of Commissioners
535 NE 5th Street
McMinnville, OR 97128
In-Person:

ATTN : Carrie Martin, Grants and Special Projects Manager
Yamhill County Board of Commissioners
434 NE Evans Street
McMinnville, OR 97128
Each Bidder shall submit the subcontractors disclosure form required by OAR 137-049-0360 within two
{2) working hours after the bid closing (prior to 4:00 p.m.) In a separate envelope marked "YAMHELAS
WESTSIDER TRAIL (PHASE 2) PROJECT Subcontractors Disclosure Form".
Bids shall be submitted In a sealed envelope plainly marked "YAMHELASWESTSIDER TRAIL (PHASE 2)
PROJECT" and shall show the name and address of the bidder on the outside. No bid will be received or
considered by Yamhill County unless the bid contains a statement by the bidder that the provisions of
ORS 279C.530 shall be compiled with. Each bidder must Identify whether the bidder Is a resident bidder,
as defined In ORS 279A.120. If a bid Is received from a non-resident bidder, the provisions outlined In
ORS 279A.120 will apply to said bid after the bid Is opened and before the contract Is awarded. No bid
shall be received or considered unless the bidder is registered with the Construction Contractors Board,
or Is licensed by the State l andscape Contractors Board, as specified In OAR 137-049-0230, or licensed
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(as required) under ORS 468A.720 rega rding asbes tos abatement projects. This contract is for a Public
Work subject to ORS 279c.800 to ORS 279c.870.
The Board of Commissioners, Yamhill County, reserves th e right to waive minor Informalities and to
reject any or all bids that do not comply w ith prescribed public contracting procedures and
requirements, including the requirement to demonstrate the bidders' responsibility under
ORS279C.375(3)(b), or if Yamhill County finds that It Is In the public Interest to do so.
If you have any questions or require further clarification of this matter, please contact Carrie Martin at
(503) 474-4991 or martinc@ co.yamhill.or.us.
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BID BOOKLET
FOR HIGHVVAY CONSTRUCTION

YAMHILL COUNTY
YAMHILL, OREGON

GRADING & STRUCTURES
YAMHELAS WESTSIDER TRAIL (PHASE 2) PROJECT
YAMHELAS W ESTSIDER TRAI L
YAMHILL COUNTY
DECEMBER 11, 201 9

CLASS OF PROJECT ___
co__7__1(1,.;;;..02;;;;..;;5'-'-)- - - - - - - - - - CLASS OF WORK BRIDGES AND STRUCTURES
BID OF _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
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CALL FOR BIDS
November 20, 2019
The Yamhill County Administrator will receive sealed bids until December 11, 2019, at
2:00 p.m. for the "YAMHELAS WESTSIDER TRAIL (PHASE 2) PROJECT". The work will
consist of constructing a prestressed voided slab bridge, trail approaches, and other items
detailed in the plans and specifications, located In Yamhill County, Oregon.
Plans and Specifications may be obtained from:
Yamhill County
535 NE 5th Street
McMinnville, Oregon 97128
Telephone (503) 434-7501
Bids shall be mailed or delivered in-person to Carrie Martin, Grants and Special
Projects Manager, at the addresses below no later than December 11, 2019 at 2:00 p.m.
at which time they will be publicly opened and read at the same location. Bids may not be
submitted by facsimile or electronic means.
Submit Proposals to:
By Mail:
ATTN: Carrie Martin, Grants and Special Projects Manager
Yamhill County Board of Commissioners
535 NE 5th Street
McMinnville, OR 97128
In-Person:
ATTN: Carrie Martin, Grants and Special Projects Manager
Yamhill County Board of Commissioners
434 NE Evans Street
McMinnville, OR 97128
Each Bidder shall submit the subcontractors disclosure form required by OAR 137049-0360 within two (2) working hours after the bid closing (prior to 4:00 p.m.) In a separate
envelope marked "YAMHELAS WESTSIDER TRAIL (PHASE 2) PROJECT
Subcontractors Disclosure Form".
Bids shall be submitted in a sealed envelope plainly marked "YAMHELAS
WESTSIDER TRAIL (PHASE 2) PROJECT" and shall show the name and address of the
bidder on the outside. No bid will be received or considered by Yamhill County unless the
bid contains a statement by the bidder that the provisions of ORS 279C.530 shall be
complied with. Each bidder must identify whether the bidder is a resident bidder, as defined
In ORS 279A.120. If a bid is received from a non-resident bidder, the provisions outlined in
ORS 279A.120 will apply to said bid after the bid is opened and before the contract Is
awarded. No bid shall be received or considered unless the bidder is registered with the
Construction Contractors Board, or is licensed by the State Landscape Contractors Board,
Pagel2
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as specified in OAR 137-049-0230, or licensed (as required) under ORS 468A.720
reg arding asbestos abatement projects.
The Board of Commissioners, Yamhill County, reserves the right to waive minor
Informalities and to reject any or all bids that do not comply with prescribed public
contracting procedures and requirements, including the requirement to demonstrate the
bidders' responsibility under ORS279C.375(3)(b), or if Yamhill County finds that it is in the
public interest to do so.
BY ORDER OF YAMHILL COUNTY
Board of Commissioners

l<enneth Huffer
Yamhill County Administrator
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SCHEDULE

CALL FOR BIDS ADVERTISED

November 20, 20 19

QUESTIONS DUE

November 29, 2019

CLARIFICATIONS/ADDENDA

December 4, 2019

BID SUBM ITTAL DUE

December 11, 2019

NOTICE OF INTENT TO AWARD

December 18, 2019

DEADLIN E TO SUBMIT WRITTEN PROTEST

December 31, 2019

CONTRACT AWARD (TENTATIVE)

January 3, 2020

CONTRACT SIGNED (TENTATIVE)

January 3, 2020

Page I 5
Page 6

Exhibit 23
Kellington
Page 65 ofMay
30614, 2020 Hearing Submittal

App-A
Page 14 of 141

November 20, 2019

PROSPECTIVE BIDDERS:
Enclosed, please find a "CALL FOR BIDS" form for the "YAMHELAS WESTSIDER TRAIL
(PHASE 2) PROJECT" located in the Yamhill County. This "CALL FOR BIDS" has been
published in the Newberq Graphic, McMinnville News-Register, and the Daily Journal of
Commerce.
If you are Interested in bidding on this project, please submit a written bid on the enclosed
"BID PROPOSAL" form in accordance with the instructions given in the "CALL FOR BIDS"
form.
Sealed bids wlll be received until 2:00 p.m. on December 11, 2019, for the above project,
at which time they will be publicly opened and read.
Each Bidder shall submit the subcontractors disclosure form required by OAR 137-0400017 within two (2) working hours after the bid closing (prior to 4:00 p.m.) In a separate
envelope marked "YAMHELAS WESTSIDER TRAIL (PHASE 2) PROJECT Subcontractors
Disclosure Form".
If you have any question s or require further clarification of this matter, please contact this
office.
Sincerely,

l<enneth Huffer
Yamhill County Administrator
Enc:
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INSTRUCTION TO BIDDERS
1.

It shall be the duly of the bidder to submit a bid on or before the hour and date
specified. Yamhill County ("County") shall assume no responsibility for delay in U.S.
Mail Service that results In late arrival of bid

2.

To receive consideration, bids received shall comply with all requirements of the Call
for Bids, Instruction to Bidders, Specification and Bid Proposal forms. YAMHILL
COUNTY SHALL AWARD THIS BID TO THE LOWEST RESPONSIVE AND
RESPONSIBLE BIDDER.

3.

Should discrepancies or omissions occur in either the plans or the specifications, or
the bidder be In doubt as to their meaning, notify the "engineer" as defined In the
Special Provisions. A written correction or addenda will then be sent to all bidders.
The County will not be responsible for oral interpretations.

4.

This project is subject to the current Prevailing Wage Rates for Public Works
Contracts In Oregon, including Federal prevailing wage rates. The subject wage rates
are referenced below and elsewhere In the specifications. Yamhill County shall
receive a certified copy of the Contractor's payroll within 15 clays from the date first
work begins on this project; at 90 day intervals thereafter when applicable; and before
the agency makes Its fin al inspection of the project By submitting a bid in response to
the Invitation to bid the bidder is stating that the bidder will comply with prevailing
wage rate requirements Including ORS 279C.838 or 279C.840. No bid shall be
received or considered by Yamhill County unless the Bidder is registered with the
Construction Contractors Board for construction projects

5.

Bids shall be on the forms provided herein . The completed forms shall be in ink or
typewritten without erasure or alteration.

6.

Each bid must be signed by the bidder with his or her usual signature In longhand with
the name of the firm and title of signor printed or typed.

7.

Each bid must include the name of the contractor's Workers Comp. Insurance
Company and the Policy/Binder Number.

8.

Each bid must be submitted on the forms provided. If space Is required for alternates
or explanation, use enclosed continuation sheets. All bids shall be submitted on the
prescribed form and in said manner as indicated In the bid documents. Use of
recycled materi al is encouraged and the County reserves the right to use recycled
material provided the provisions of ORS 279.A.125 are met.

9.

Bids shall be in a sealed envelope, properly addressed with the name of the bidder,
title of bidder, and the date and hour of submission marked in the lower left-hand
corner of the envelope.

10.

Facsimile, telephone or other electronically submitted bids will not be considered.

11.

No bid may be withdrawn after the l1our set for opening nor before award of bid unless
said award is delayed beyond thirty (30) days.
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All bids shall be accompanied by a Bid Bond as described below, and the successful
bidder will be required to provide a Performance and Payment Bond as described
below.
Bid Bond -- 10 percent of the base bid to be submitted with bid. The bid bond shall be
forfeited if the bidder fails to execute the contract properly if awarded.
Performance and Payment Bond -- 100 percent of the bid amount: A surety bond
furnished by a Surety Company authorized to do business in the state of Oregon Is
the only acceptable form of Performance Security. The successful bidder must
furnish the required Performance and Payment Bond within ten (10) calendar cl ays
after the "Notice of Intent to Award" notice is sent from Yamhill County to the said
bidder. Failure to furnish the Performance and Payment bond prior to the deadline
may result In rejection of the bid and forfeiture of Bid Bond and award to the next
lowest, responsible bidder.

13.

The successful bidder shall enter into an agreement with Yamhill County prepared by
Yamhill County within ten (10) calendar days after the "Notice of Intent to Award" is
sent from Yamhill County to th e said bidder. In the event the bidder fails or refuses to
enter Into said agreement, Yamhill County shall be entitled to pursue all appropri ate
remedies. The agreement shall be substantially in the form of the "SAMPLE
AGREEMENT" below.

14. Yamhlll County reserves the right to reject all bids and waive minor Informalities with
respect hereto and award in the best interest of Yamhill County.

15.

The successful bidder agrees and, with the signed return of th ese bid documents,
certifies, as part of th eir bid, that they have not discriminated and will not discriminate
against any disadvantaged business enterpri se, minority owned business, womenowned business, emerging small business, or business that a service-d isabled
veteran owns, in obtaining any required subcontracts. Additionally, that in performing
the work called for by this invitation to bid and In securing and supplying materials, the
successful bidder will not discriminate against any person on the basis of race, color,
religion, creed, political ideas, sex, age, marital status, physical or mental handicap,
national origin or ancestry.

16.

The Notice of Intent to Award by Yamhill County shall constitute a final decision of the
County to award the contract if no written protest of the award Is filed with the County
within seven (7) calendar days from the notice of intent to award. If a protest Is timely
fil ed, the award is a final decision of the County only upon issuance of a written
decision denying the protest and affirming the award.
Right to Protest. Any bidder who is adversely affected or aggrieved by the County's
award of the contract to another bidder on the same solicitation shall have seven (7)
calendar days from the notice of intent to award to submit to the County a written
protest of the award. The written protest shall specify the grounds upon which the
protest is based. In order to be an adversely affected or aggrieved bidder with a right
to submit a written protest, a bidder must be next in line for award, i.e. the bidder must
claim that all higher rated bidders are Ineligible for award because they are nonresponsive or non-responsible.
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17. The successful bidder will receive a Notice to Proceed after fin al approval and
execution of all contract documents. Coordination with the County wlll be required
prior to starting any work on any phase of this project.
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{SAMPLE AGREEMENT}
AGREEMENT FOR YAMHELAS WESTSIDER TRAIL (PHASE 2) PROJ ECT
(Yamhlll County and _ _ _ _ _ _ _ _ _ _ _ _)
THIS AGREE MENT is made effective the last date set forth adjacent to the signatures of
the parties below between Yamhill County, a political subdivision of the State of Oregon
(referred to as Owner in thi s Agreement) and _ _ _ __ _ _ _ __ _ _ _,
Federal Tax Identification Number _ -_ _ _ referred to as Contractor In this Agreement)
for the project known as YA MHELAS WESTSIDER TRAIL (PHASE 2) PROJECT for which
bids were opened December 11, 201 9 (referred to in this Agreement as the "Project") .
STATEMENT OF PURPOSE A ND IDENTIFICATION OF CONTRACT DOCUMENTS

A.

Owner has budgeted funds to perform the Project. Owner conducted a competitive
bidding pro cess to select the lowest responsible bidder to complete the Project. Contractor
w as the lowest responsible bidder. This Agreement is made to specify the mutual
obligati ons of Owner and Contractor for completion of the Project.
B.
This Agreement includes by reference the followin g Contract Documents that are
part of the Project:
(A)
(B)

(C)
(D)
(E)
(F)
(G)
(H)
(I)
(J)
(K)
(L)
(M)
(N)

(0)
(P)
(Q)

Specifications and Call for Bids, November 201 9
Special Provisions and Supplemental Standard Specifications fo r County
Road Construction, including Standard and Supplemental General
Conditions in form of Oregon Standard Specifications for Construction 201 8
published by ODOT
Bid Schedules and Signature Page
First-tier subcontractor disclosure form
Bid Bond
Prevailing Wage Rates effective at the time of Bid
Addenda (if any)
Performance and Payment Bond
Notice of Intent to Award
This Agreement
Agreement Amendments (if any)
Insurance Certificates
Notice to Proceed
Change Ord ers (if any)
Notice of Substantial Completi on or Project Acceptance
Warranty Period
Required Contract Provisions for Federal-Aid Contracts (FHWA-1273)

AGREEMENT: In consideration of the mutual covenants contained below, Owner and
Contractor hereby agree as follows:

Scope of work and services; filing of payment and performance bond. The
1.
Contractor will commence and complete the con struction of the Project in strict accordance
with the Contract Documents identified above. The Contractor acknowledges receipt of all
Contract Documents In existence at the date it executed this Agreement. Contractor
Pnge I 10
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represents to Owner that Contractor has made a reasonable inspection of the Project
site{s) and is reasonably familiar with the Project site{s) conditions that might affect
Contractor's performance if the Project pursuant to this Agreement. Services provided by
Contractor under this Agreement will be performed in a manner consistent with that degree
of care and skill ordinarily exercised by members of the same profession currently
practicing under similar conditions. The Contractor will file a suitable payment and
performance bond before it commences Project work and services.
2.
Agreement performed at Contractor's expense as Independent Contractor.
The Contractor will furnish all of the materials, supplies, tools, equipment, labor, and other
services necessary for the construction and completion of the Project as described In the
Contract Documents. The Contractor is an independent contractor under this Agreement.
3.
Commencement and completion elate. The Contractor will commence the work
and services required by the Contract Documents upon Owner's issuance of a Notice to
Proceed and will complete the same by no later than May 1, 2020 unless the Contract
Period Is extended or otherwise modified by written notice or executed Change Order.

4.

Termination. Owner may terminate this Agreement if the Contractor fails to comply
with a material term of this Agreement or for any other reason considered to be In the public
interest. If this Agreement Is terminated, the Owner will pay for all work and services
accepted by the Supervisor, as defined In Section 16, prior to termination.

5.
Penalty for failure to meet deadline. The parties agree that Owner has a
substantial interest In the timely completion of the Project and all work and services to be
performed under this Agreement in accordance with the agreed upon schedule. However,
the parties agree that the damages to be anticipated from the failure of Contractor to
complete this Agreement In the specified time are uncertain and difficult to establish. The
parties therefore desire to liquidate Owner's damages for Contractor's failure to complete
the Project and all work and services on time. The parties therefore agree that the
Contractor Is llable for and shall pay as liquidated damages to Owner the sum of
$_ _ _ _ _ {equal to Contract Price times .005) per day for each calendar day to
commence on the first calendar day after the required completion date under this
Agreement and to continue after each and every calendar day until all work is satisfactorily
completed as specified in the Contract Documents.
6.
Compensation. The Contractor agrees to perform all of the work and services
described in the Contract Documents and comply with the terms therein at the rates set
forth in Contractor's responsive bid schedule for the fixed sum of$_ _ _ _ unless the
Contract Price is modified by executed Change Order. Payment shall be made by Owner
either in a single payment following final approval of the project by Yamhill County, or as
otherwise provided in the General Conditions, subject to a 5% retainage. Upon satisfactory
completion of Project tasks the Contractor shall notify the Supervisor In writing that
Contractor has completed performance under this Agreement and shall request payment of
applicable retained amounts. Upon receipt of written notice, Supervisor will review the
Project work and services completed to date and if acceptable, Supervisor shall authorize
payment of applicable retained amounts.
Prevailing wages; certified statement. The Contractor hereby certifies, and it
shall be a condition of the Payment and Performance Bond, as provided by ORS 279C.800
through 279C.870, that in performing this Agreement the Contractor will pay and cause to
7.
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be paid and all subcontractors will pay and cause to be paid not less than the prevailing
rate of wages as of the date of the Call for Bids, per hour, per day, and per week for and to
each and every worker who may be employed in and about the performance of this
Agreement. In the event the Contractor is obligated to abide by prevailing wage
requirements imposed by federal law, the Contractor shall comply with the Davis-Bacon Act
(40 U.S.C. 3141 et seq). The Contractor shall file with the Owner certified statements as
required under ORS279C.845 with regard to payment of prevailing wages. Pursuant to
ORS 279C.845(7) until Owner receives the certified statements, Owner shall retain 25% of
any amount earn ed by the Contractor as required by law. Owner shall pay Contractor any
retained amounts under this Section within 14 clays of receipt of certifi ed statements.
8.
Incorporation of statutory provisio ns required for public contracts. The
Contractor certifies it shall comply with all applicable Public Contract Laws to Include ORS
279B.200 through 279B.240 and ORS 279C.500 through 279C.545 and 279C.580 (3) and
(4). ORS 279B.200 through 279B.240 and ORS 279C.500 through 279C.545 and ORS
279C.580(3) and (4) are incorporated into this Agreement by reference.
9.
Workers ' c ompensation. The Contractor, its subcontractors, if any, and all
employers working under this Agreement are subject employers under the Oregon Workers'
Compensation Law and shall comply with ORS 656.01 7, which requires them to provide
workers' compensation coverage for all their subject workers.
10.
BOLi fee. In accordance with ORS 279C.825, as amended in 2009, the Owner
shall pay a fee to the Bureau of Labor and Industries (BOLi), Wage ancl Hour Division, Rom
11 60, Prevailing Wage Unit, 800 NE Oregon Street, # 32, Portland, Oregon 97232. The fee
is an amount equal to one-tenth of one percent (0.1 percent) of the Contract Price, with a
minimum fee of $250.00 and a maximum fee of $7,500.00. The fee shall be paid at the
time Owner enters into this Agreement. The fee shall be paid in accordance with the
administrative rules of BOLi.
11 .
Certification of compliance with laws. The Contractor certifies, under penally of
perjury, that Contractor Is not in violation of any federal, state or local tax laws, rules or
regulations or any federal, state or local laws, rules, codes or regulations applicable to the
Project and that Contractor shall remain In compliance with all such laws, codes, rules ancl
regulations during the entire term of this Agreement.
12.
Certification of reading a nd unders tanding of docum ents . The Contractor
certifies it has read and fully understands all Contract Documents including Solicitation
Documents and terms and conditions. The Contractor understands and acknowledges that
In signing this Agreement the Contractor waives all rights to plead any misunderstandings
regarding the same.
13.
Payment. The Owner agrees to pay the Contractor In the manner and at such
times as set forth in the General Conditions such amounts as required by the Agreement,
unless otherwise modified by written notice or executed Change Order.
14.
Warranty Period. Where the warranty period Is not otherwise stated in the General
Conditions, the warranty period Is 365 days commencing upon the date Project Acceptance
is issl1ed by Owner.
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15.
Public Worl<s Bond. Before commencing work, the Contractor shall have a public
works bond as described In ORS 279C.836 filed with the Construction Contractors Board.
Contractor shall include a provision in any subcontract for the Project that the subcontractor
shall have a public works bond filed with the Construction Contractors Board before
commencing work.

Status of the Project Supervisor. Carrie Martin, Grants and Special Projects
16.
Manager, is the Project Supervisor (the "Supervisor"). The Supervisor or her deslgnee
shall perform technical Inspections of work and services and shall have authority to stop the
work or services whenever such stoppage shall be necessary to insure proper execution of
the Agreement. The Supervisor or her designee may reject all work and materials that do
not con form to the Agreement and shall decide questions that arise in the execution of the
Project worl< or services. The Supervisor has authority to reject or accept the Project work
or services.
17.
Prohibition of Discrimination. In hiring employees for performance of work under
this Agreement neither Contractor, any subcontractor or any other person acting on their
behalf shall by reason of race, religion, age, color, creed, physical handicap or sex
discriminate against a person who is qualified and available to perform work or services to
which employment relates.

Risi< of Loss. The risk of loss or damage to the subject matter of this Agreement
18.
arising from any cause whatsoever, including acts of God, shall be upon the Contractor until
such time as the Owner has accepted the work and services as provided in this Agreement.
Indemnification. Contractor shall Indemnify, defend and save harm less
19.
Owner from ancl against any suits, actions, legal or administrative proceedings,
demands, claims, llabllltles, fines, penalties, losses, Injuries, damages, expenses or
costs, Including Interest and attorney fees, In any way connected with any Injury to
any person or damage to any property occasioned In any way by Contractor's or
Contractor's subcontractors' prosecution of worl< or services under this Agreement.
20.

Insurance. Contractor, at its expense, shall obtain the following insurance
coverage and keep them in effect during the entire term of this Agreement:
1.

Workers Compensation Insurance In compliance with statutory
requirements;

2.

Comprehensive General Liability Insurance (including contractual liability
and completed operations coverage) on an occurrence basis, with not less
than $2,000,000 per occurrence for bodily injury and property damage
liability, with an annual aggregate limit of $3,000,000;

3

Professional Liability Insurance, Including Errors and Omissions coverage,
with a per occurrence and aggregate limit of not less than $1,000,000, to
protect against all loss suffered by Owner or third parties, including financial
and consequential loss, caused by error, omission, or negligent acts related
to the Project work or services provided under the Agreement.

4.

Commercial Automobile Liability Insurance, with a combined single limit, or
the equivalent of not less than $1,000,000 per occurrence, for bodily injury
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and properly damage with respect to Contractor's vehicles, whether owned,
hired, or non-owned, assigned to, or used by Contractor in connection with
the services provided under the Agreement;
The required Insurance coverages shall be (i) with Insurance companies admitted to do
business in the state of Oregon and rated A or better by Best's Insurance Rating, and (ii)
acceptable to Owner. Evidence of such Insurance will be furnished to Owner before
commencing Project work or services. The certificates of insurance shall indicate (a) the
types of insurance coverage, (b) the Identity of all person s or entities covered, (c) the
amounts of insurance coverage, and {d) the period of Insurance coverage. Any required
insurance coverage shall provide that It may not be canceled except after at least 30 days
written notice to Owner.
The Commercial General Liability and Commercial Automobile Liability shall (i) name
Owner, Its directors, officers, and employees, as additional insureds, (ii) provide that It is
primary insurance with respect to the interests of Owner and that any insurance maintained
by Owner is excess and not contributory, and (iii) include a cross-liability and severability of
Interest clause and a waiver of subrogation clause.
21.
Nonwalver. No waiver of any breach of this Agreement shall be held to be a
waiver of any other or subsequent breach. All remedies afforded In this Agreement shall be
taken and construed as cumulative, that is, in addition to every other remedy provided
therein or by law. The failure of Owner to enforce at any time any of the term s of this
Agreement, or to exercise any option which is provided, or to require at any time
performance by Contractor of any of the provisions, shall in no way be construed to be a
waiver of such provisions, nor in any way to affect the validity of any part of this Agreement,
or the right of Owner to thereafter enforce each and every provision.

22.
Contractor's Representation. Contractor, by entering Into this Agreement,
represents that its bid for this Project Is made without connection with any person, firm or
corporation making or refraining from making a bid for the same or similar project and was
In all respects fair and without collusion or fraud.

Severablllty. Should any clause or section of this Agreement be declared by court
to be void or voidable, the remainder of this Agreement shall remain in full force and effect.

23.

24.

Dispute resolution through mediation and arbitration. Any dispute between the
parties to this Agreement shall be resolved according to the following process:
(a)
The parties first shall submit to mediation of the dispute to be conducted by a
mutually acceptable mediator. If the parties cannot agree on a mediator, they shall request
a mediator to be appointed by the U.S. Mediation and Arbitration service in Portland,
Oregon. The mediator's charges and expenses shall be borne equally by the parties. All
other expenses, including attorney fees and costs, shall be borne exclusively by the party
requiring the service or for which payment is to be made.
(b)
If the dispute is not resolved In mediation, the parties shall then submit the dispute
to binding arbitration. Arbitration shall be conducted in accordance with the rules set forth
in the Oregon International Commercial Arbitration and Conciliation Act, ORS 36.450 to
36.558, 2007 replacement part. The decision of the arbitrator shall be final and binding on
the parties. The party that does not prevail, as determined by the arbitrator, shall pay the
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arbitrator's fees and expenses in arbitration. All other expenses, including attorney fees
and costs, shall be borne exclusively by the party requiring the service or for which payment
is to be made.
25.
Attorney fees and costs. Except as provided in Section 24(b), in the event that
either party to this Agreement shall take any action, judicial or otherwise, to enforce or
interpret any of the terms of this Agreement, each party shall be wholly responsible for its
own expenses which it may incur in taking such action, including costs and attorney fees,
whether incurred in a suit or action or appeal from a Judgment or decree therein or in
connection with any nonjudicial action.
Applicable laws. Tl)ls Agreement is executed in the State of Oregon and Is subject
26.
to Oregon law and jurisdiction In Yamhill County.
Subcontractors bound. Contractor covenants and agrees to bind any and all
27.
Subcontractor(s) for performance of work under this Agreement. Any reference to
Contractor shall Include any and all Subcontractor(s) ad infinitum.
28.
Written changes required. The rights and duties under this Agreement shall not
be modified, delegated, transferred, or assigned, except upon written signed consent of
both parties.
29.
Successors bound. This Agreement shall be binding upon all parties hereto and
their respective heirs, executors, administrators, successors, and assigns.
THIS AGREEMENT AND THE CONTRACT DOCUMENTS CONSTITUTE THE ENTIRE
AGREEMENT BETWEEN THE PARTIES. NO WAIVER, CONSENT, MODIFICATION OR
CHANGE IN TERMS OF THIS AGREEMENT SHALL BIND EITHER PARTY UNLESS IN
WRITING AND SIGNED BY BOTH PARTIES. SUCH WAIVER, CONSENT,
MODIFICATION OR CHANGE, IF MADE, SHALL BE EFFECTIVE ONLY FOR THE
SPECIFIC INSTANCE AND FOR THE SPECIFIC PURPOSE GIVEN. THERE ARE NO
UNDERSTANDINGS, AGREEMENTS OR REPRESENTATIONS, ORAL OR WRITTEN
NOTICE SPECIFIED HEREIN REGARDING THIS AGREEMENT. THE CONTRACTOR,
BY SIGNATURE OF ITS AUTHORIZED REPRESENTATIVE, HEREBY ACl<NOWLEDGES
THAT HE/SHE HAS READ THIS AGREEMENT, UNDERSTANDS IT, AND AGREES TO
BE BOUND BY ITS TERMS AND CONDITIONS.
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IN WITNESS WHEREOF, the parties hereto have executed, or caused to be executed on
the elate indicated by their duly authorized officials, this Agreement in duplicate, each of
which shall be deemed an original on the date executed by all parties.
[name of contractor]

YAMHILL COUNTY, OREGON

By:_ _ _ _ _ _ _ _ _ _ __
(signature)

Stan Primozich, Chair

Date: _ _ _ _ __

Date:_ _ _ _ __

(printed name)
l<enneth Huffer
Yamhill County Administrator
Title:_ _ _ _ _ _ _ _ _ __

Date:._ _ _ _ __

Fed. Tax I.D. No:_ _ _ _ _ __
APPROVED AS TO FORM
Contractor
Registration No:_ _ _ _ _ __

By:_ _ _ _ _ _ _ _ __
CHRISTIAN BOENISCH
County Counsel

{END OF SAMPLE CONTRACT}
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DESCRIPTION OF WORK
Grading & Structures
Yamhelas Westsider Trail (Phase 2) Project
Yamhelas Westsider Trail
Yamhill County

TIME AND PLACES OF RECEIVING BIDS (BID CLOSING)
Bid Closing for the work described above will be at 2:00:00 p.m. on the 11th day of
December, 20 19. Bids will be received by Carrie Marlin, Grants and Special Projects
Manager.
Before 2:00:00 p.m. on the day of Bid Closing.
For Bids submitted by mail or parcel delivery service, send to:
ATTN: Carrie Martin, Grants and Special Projects Manager
Yamhill County Board of Commissioners
535 NE 5 th Street
McMinnville, OR 97128
For Bids submitted in-person, deliver to:
ATTN: Carrie Martin, Grants and Special Projects Manager
Yamhill County Board of Commissioners
434 NE Evans Street
McMinnville, OR 97128
Bids, Bid modifications, and Bid withdrawals will not be accepted at or after 2:00:00 p.m. on
the day of Bid Closing.
Subcontractor Disclosure Form. Each Bidder shall submit the subcontractors disclosure
form as described by ORS 279C.370(2) and required by OAR 137-049-0360 within two (2)
working hours after the bid closing (prior to 4:00 p.m.) In a separate envelope marked
"YAMHELAS WESTSIDER TRAIL (PHASE 2) PROJECT Subcontractors Disclosure Form".
Copies of the subcontractor disclosure form are available from Yamhill County.
INSTRUCTIONS FOR FIRST-TIER SUBCONTRACTOR DISCLOSURE
Bidders are required to disclose information about certain first-tier subcontractors (see ORS
279C.370). Specifically, when the contract amount of a first-tier subcontractor furnishing
labor or labor and materials would be greater than or equal to: (i) 5% of the project Bid, but
at least $15,000; or (ii) $350,000 regardless of the percentage, the Bidder must disclose the
following information about that subcontract either in its Bid submission, or within two hours
after Bid Closing:
(A) The subcontractor's name;
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(8) The category of Work that the subcontractor would be performing, and
(C) The dollar value of the subcontract. If the Bidder will not be using any
subcontractors that are subject to the above disclosure requirements, the Bidder is
required to Indicate "NONE" on the accompanying form.

The Contracting Agency must reject a B id If the Bidder falls to submit the disclosure
form with this Information by the stated deadline (see OAR 137-049-0360).
PLACE, TIME, AND DATE OF READING BIDS (BID OPENING)
Bid Opening for the work described above will be in the conference room of the Board of
Commissioners Office at 434 NE Evans Street, McMinnville, Oregon, beginning at
2:00:00 p.m. on t11e day of Bid Closing.

COMPLETION TIME LIMIT
See Special Provisions Subsection 00180.50(h).

CLASS OF PROJECT
This is a Federal-Aid Project.

CLASS OF WORK
The Class of Work for this Project Is: Bridges and Structures.

APPLICABLE SPECIAL PROVISIONS
The Special Provisions booklet applicable to the above-described work, for which Bids will
be opened at the place, time, and date stated above, is that which contains the exact
information as shown above on this page.
Bidders are cautioned against basing their Bids on a booklet bearing any different
description, date(s), Class of Project, or Class of Work.
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PROJECT INFORMATION
Information pertaining to this Project may be obtained from the following:
Carrie Martin, Grants and Special Projects Manager, 535 NE 5 th Street, McMinnville,
Oregon 97 128; Email rnartinc@co.yamhill.or.us, or Fax (503) 434-7553. All requests for
information must be in writing with reference to the Project name.
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SPECIAL PROVISIONS
WORI< TO BE DONE
The work to be done under this contract consists of the following work:
1) Install and remove temporary access road, temporary work bridge, and erosion
control measures.
2) Perform earthwork.
3) Construct Stag Hollow Creek Bridge No. YWT-1.
4) Construct aggregate base.
5) Perform seeding and planting.
6) Perform additional and incidental work as called for by the specifications and plans.

APPLICABLE STANDARD AND SPECIFICATIONS
The Standard Specifications which are applicable to the work on this project is the 2018 edition
of the "Oregon Standard Specifications for Construction." These specifications are
incorporated Into these bid materials by this reference.
All numbers referenced In these special provisions shall be understood to refer to the Sections
or Subsections of the Standard Specifications bearing like numbers and any applicable
modification herein.

Special Pro\'isions: Ymnhel3S Weslsider Trail lPhasc 2) Project
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BID PROPOSAL
YAMHELAS WESTSIDER TRAIL (PHASE 2) PROJECT
The undersigned having examined the Specifications and Contractual requirements and being
satisfied as to all conditions to be encountered, hereby proposes to furnish all materials, labor,
tools, equipment and services to perform all work necessary to complete this project in
accordance with the bid schedule or schedules, and all other Contractual Documents. It is
acknowledged that the documents enclosed are hereby incorporated by reference and upon
award shall become part of the contract between the undersigned and Yamhill County. The
undersigned bidder hereby represents as follows: That this bid is made without connection with
any person, firm or corporation making a bid for the same material and is in all respects fair and
without collusion or fraud.
SCHEDULE OF CONTRACT PRICES

Payment for work done under this contract will be made at the Total price listed below.
SPEC
NO.

ITEM
NO.

ITEM
DESCRIPTION

UNITS

TEMPORARY FEATURES AND APPURTENANCES
10 Mobilization
Lump
Sum
00225
20 Temporary Work Zone
Lump
Traffic Control Complete
Sum
00231
30 Construct and Remove
Lump
Temporarv Access Road
Sum
00253
40 Temporary Work Access
Lump
and Containment
Sum
00280
50 Erosion Control
Lump
Sum
00280
60 Plastic Sheeting
Sq Yd
00280
70 Matting, Type C
Sq Yd

00210

00280

80

Sediment Fence

00290

90

Pollution Control Plan

00290

100

Work Containment Plan

00294

110

Health and Safety Plan

Fool
Lump
Sum
Lump
Sum
Lump
Sum

QUANTITY

UNIT
TOTAL
PRICE
(IN FIGURES)
(IN
FIGURES)

ALL
ALL
ALL
ALL
ALL

800
800
750
ALL
ALL
ALL

ROADWORK

00305

120

Construction Survey Work

00310

130

00320

140

Removal of Structures and
Obstructions
Clearing and Grubbing

Special Provisions: Yamhel:is WeslsiderTrail (Ph:isc 2) Projecl
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ITEM
DESCRIPTION

UNITS

TOTAL
QUANTITY UNIT
PRICE
(IN FIGURES)
(IN
FIGURES)

150

Embankment In Place

Cu Yd

301

00350

160

Rlprap Geotexlile, Type 1

Sq Yd

3

00390

170

Loose Riprap, Class 50

Cu Yd

1

BRIDGE NO. YWT-1
00510
180
Structure Excavation
00510

190

Granular Structure Backfill

00520

200

00520

210

00520

220

00520

230

00520

240

Furnish Pile Driving
Equipment
Furnish PP 16 x 0.5 Steel
Piles
Drive PP 16 x 0.5 Steel
Piles
PP 16 x 0.5 Steel Pile
Solices
Furnish Steel Sheet Piling

00520

250

Drive Steel Sheet Piling

00530

260

Reinforcement, Grade 60

00540

270

00540

280

00550

290

00587

300

Foundation Concrete,
Class 4000
General Structural
Concrete, Class 4000
30 Inch Precast
Prestressed Slabs
Pedestrian Rail, Modified

BASES
00640

310

Aggregate Base

Lump
Sum
Lump
Sum
Lump
Sum

ALL
ALL
ALL

Foot

343

Each

8

Each

2

Lump
Sum
Lump
Sum
Lump
Sum
Lump
Sum
Lump
Sum

ALL
ALL
ALL
ALL
ALL

Foot

307.3

Lump
Sum

ALL

Ton
RIGHT OF WAY DEVELOPMENT AND CONTROL
01030
320
Permanent Seeding
Acre
01 040
330
Plant Cuttings, Less Than
Each
1 Inch

270
0.17
60

TOTAL BID

Sp(cial Provisions: Yamhelas Wcslsider Trail (Phase 2) Projw
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FIRST-TIER SUBCONTRACTOR DISCLOSURE FORM
PROJECT NAME: YAMHELAS WESTSIDER TRAIL (PHASE 2) PROJECT
BID CLOSING:

DATE: December 11, 2019

TIME: 2:00 p.m.

This form must be submitted at the location specified in the Call for Bids on the advertised bid
closing date and within two working hours after the advertised bid closing time.
List below the name of each subcontractor that will be furnishing labor or materials and that Is
required to be disclosed, the category of work that the subcontractor will be performing and the
dollar value of the subcontract. Enter 'NONE' if there are no subcontractors that need to be
disclosed. (ATTACH ADDITIONAL SHEETS IF NEEDED.)
NAME

DOLLAR
VALUE

1) _ _ _ _ _ _ _ _ __

$

2) _ _ _ _ _ _ _ __ _

$

3) - - - -- - -- --

$

4) _ _ _ _ __ _ __ _

$

5) _ __ _ __ _ _ __

$

6) _ __ _ __ _ _ __

$

7) - - - -- -- - -

$

8) - - - - - - - - - -

CATEGORY
OF WORK

$

Failure to submit this form by the disclosure deadline will result In a nonresponsive bid. A
nonresponsive bid will not be considered for award
Form submitted by (Bidder Name): _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Contact Name:_ _ _ _ _ _ _ _ _ _ _ _Phone no.: _ _ _ _ _ _ _ _ __

Sp(cial Provisions: Yamhclas Wcstsidcr Trail (Phase 2) Project
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SIGNATURE SHEET
Yamhelas Westsider Trail (Phase 2) Project
The undersigned bidder hereby represents as follows: That this bid is made without
connection with any person, firm or corporation making a bid for the same material and
is in all respects fair and without collusion or fraud. And that the bidder has complied
with the tax laws of the State of Oregon or a political subdivision of the State or Oregon,
including ORS 305.620 and ORS Chapters 316, 317 and 318.
BID SUBMITTED BY:
Name of Bidder:

- - - - - - - - - - - - - - - - - - - - -- - -

Contractor's Registration Number and Expiration Date: _ _ _ _ _ _ _ _ _ __
Worker's Comp. Insurance Company: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Worker's Comp. Policy Binder Number:_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Federal Tax Identification Number:

------------------

Name of Authorized Agent (Please print or type): _ _ _ _ _ _ _ _ _ _ _ __

Signature of Authorized Agent: _ _ _ _ __ _ _ _ __ __ _ _ _ _ _ __

Title:._____________________________
Business Address of Bidder:

- - - - - - - - - - - -- - - - -- - - -

Phone Number:

------------- - Date:._ _ _ _ _ _ __

()

Bidder is a resident bidder* as defined under ORS 279A.120

()

Bidder is not a resident bidder

Bids shall be submitted in a sealed envelope plainly marked "YAMHELAS WESTSIDER
TRAIL (PHASE 2) PROJECT" with the name and address of the bidder.
I also hereby certify that as a part of my bid the applicable provisions of ORS 279A,
2798 and 279C shall be complied with.
Signed: _ _ _ _ __ _ _ __ _ __

Title:_ _ _ _ _ _ _ __ _ _ _

* "Resident bidder" means a bidder that has paid unemployment taxes or income taxes in this state during the 12
calendar months immediately preceding submission of the bid, has II business address in this state and has stated in
the bid whether the bidder is 11 "resident bidder".

Special Provisions: Yamhelas Wrnsid,r Trail (Phase 2) Project
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SPECIAL PROVISIONS
AND SUPPLEMENTAL
STANDARD SPECIFICATIONS
FOR COUNTY BRIDGE CONSTRUCTION
YAMHILL COUNTY
MCMINNVILLE, OREGON

YAMHELAS WESTSIDER TRAIL (PHASE 2) PROJECT
SPECIAL PROVISIONS

l<IND OF WORI<:

CONSTRUCT NEW PEDESTRIAN BRIDGE

COUNTY:

YAMHILL

BIDS TO BE RECEIVED:

December 11, 2019 at 2:00 P.M.

Special Provisions: Yamhelas Weslsider Trail (Phase 2) Project
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PREFACE
APPLICABLE STANDARD SPECI FICATIONS
The Specifications that are applicable to the Work on this Project Is the 2018 edition of the
"Oregon Standard Specifications for Construction", as modified by these Special Provisions. All
Sections In Part 00100 apply, whether or not modified or referenced In the Special Provisions.
All number references in these Special Provisions shall be understood to refer to the Sections
and subsections of the Standard Specifications bearing like numbers and to Sections and
subsections contained In these Special Provisions In their entirety.

GENERAL
These Supplemental Standard Specifications, Addenda, Supplements, and Special
Provisions are Issued for the Information of bidders submitting proposals for the project or work
described herein at the time and place specifically Indicated herein. They are the Supplemental
Standard Specifications, Addenda, Supplements, and Special Provisions that, subject to such
revision as may be made according to provisions stated by law, will be Incorporated in and
made a part of any contract for said project or work that may be awarded based on a proposal
received at said specifically indicated time and place.
Should the project or work described be re-advertised for proposals to be received at a
time later than that Indicated herein, these specifications and provisions will cease to be
applicable and new ones wlll be Issued. Bidders submitting proposals later should obtain the
new specifications and provisions and base their proposals, as they will be bound by them In the
event they are awarded the contract.

REVISIONS PRIOR TO TIME OF OPENING OF BIDS:
All data herein is subject to revisions by the Engineer any time prior to the time specified
herein for the receiving of proposals. Prospective bidders for the work will be notified of any
such revisions by letter or email sent to the bidders at the addresses available to Yamhill County
at the time.

REVISIONS PRIOR TO EXECUTION OF CONTRACT:
Between the time proposals are received and the time the contract Is executed, revision
of the data herein may be made only by mutual agreement between the successful bidder and
the Yamhill County Board of Commissioners.

PAMPH LET MAY BE RETAINED BY BIDDER:
This pamphlet need not be returned to Yamhill County, either w ith proposal or otherwise.
The accompanying Bid Schedule and any continuation sheets shall be submitted prior to the
date of the bid opening shown in the 'Call for Bids' .

Special Provisions: Ynmhclas Wcslsidcr Trail (Phase 2) Project
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DESCRIPTION OF WORK
1) Install and remove temporary access road, temporary work bridge, and erosion
control measures.
2) Perform earthwork.
3) Construct Stag Hollow Creek Bridge No. YWT-1.
4) Construct aggregate base.
5) Perform seeding and planting.
6) Perform additional and incidental work as called for by the specifications and plans.

TIME AND PLACE OF RECEIVING PROPOSALS
Bid Opening for the work described above will be in the conference room of the Board of
Commissioners Office at 434 NE Evans Street, McMinnville, Oregon, beginning at 2:00:00 p.m.
on the day of Bid Closing.

COMPLETION TIME LIMIT
See Special Provisions Subsection 00180.50(11).

Special Provisions: Yamhcl:is Wtslsidcr Trnil (Phase 2) Proj~cl
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CLASS OF PROJECT
This Is a Federal-Aid Project.

PROJECT INFORMATION
Information pertaining to this Project may be obtained from the following:
Carrie Martin, Grants and Special Projects Manager
Yamhill County Board of Commissioners
535 NE 5 th Street
McMinnville, OR 97128
martinc@co.yamhill.or.us

Special Provisions: Yamhclas WcstsidcrTrail (Phase 2) Project
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TABLE OF CONTENTS FOR SPECIAL PROVISIONS
REQUIRED CONTRACT PROVISIONS FOR FEDERAL-AID CONTRACTS (FHWA-1273)
APPLICABLE STANDARD SPECIFICATIONS
PROJECT WAGE RATES
SECTION 00110 - ORGANIZATION, CONVENTIONS, ABBREVIATIONS, AND
DEFINITIONS ............................................................................................... 34
SECTION 00120 - BIDDING REQUIREMENTS AND PROCEDURES ...................................... 34
SECTION 00130 - AWARD AND EXECUTION OF CONTRACT ............................................... 35
SECTION 00150 - CONTROL OF WORI< .................................................................................. 36
SECTION 00160 - SOURCE OF MATERIALS .......................................................................... 37
SECTION 00170 - LEGAL RELATIONS AND RESPONSIBILITIES .......................................... 38
SECTION 00180 - PROSECUTION AND PROGRESS ............................................................ .40
SECTION 001 95 - PAYMENT ....................................... ............................................................. 40
SECTION 00210 - MOBILIZATION .. .......................................................................................... 42
SECTION 00220 - ACCOMMODATIONS FOR PUBLIC TRAFFIC ............................................ 42
SECTION 00225 - WORI< ZONE TRAFFIC CONTROL ............................................................ .42
SECTION 00231 - TEMPORARY ACCESS ROAD .................................................................... 42
SECTION 00253 - TEMPORARY WORI< ACCESS AND CONTAINMENT ............................... 44
SECTION 00280 - EROSION AND SEDIMENT CONTROL ....................................................... 44
SECTION 00290 - ENVIRONMENTAL PROTECTION .............................................................. 44
SECTION 00294 - CONTAMINATED MEDIA ............................................................................. 48
SECTION 00305 - CONSTRUCTION SURVEY WORf< ............................................................. 51
SECTION 00310 - REMOVAL OF STRUCTURES AND OBSTRUCTIONS ............................... 51
SECTION 00320 - CLEARING AND GRUBBING .......................... ............................................. 52
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SECTION 00540 - STRUCTURAL CONCRETE ........................................................................ 56
SECTION 00550 - PRECAST PRESTRESSED CONCRETE MEMBERS ................................. 58
SECTION 00587 - BRIDGE RAILS ............................................................................................. 58
SECTION 00640 - AGGREGATE BASE AND SHOULDERS .................................................... 60
SECTION 01030 - SEEDING ...................................................................................................... 61
SECTION 01040 - PLANTING .................................................................................................... 61
SECTION 02001 - CONCRETE .................................................................................................. 62
SECTION 02040 - CHEMICAL ADMIXTURES .......................................................................... 69
SECTION 02050 - CURING MATERIALS ................................................................................. 70
SECTION 02080 - GROUT ............................................................................................. ........... 70
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ATTACHMENT C
Federal Form FHWA-1273
FHWA-1273 •• Revised May 1, 201 2
REQUIRED CONTRACT PROVISIONS
FEDERAL-AID CONSTRUCTION CONTRACTS

I.
II.
Ill.
IV.

General
Nondiscrimination
Nonsegregated Facllilies
Davis-Bacon and Relaled Act Provisions
V.
Conlract Work Hours and sarety Standards Act
Provisions
VI. Sublelllng or Assigning the Contract
VII. sarety: Accident Prevention
VIII. False Statements Concerning Highway Projects
IX. Implementation or Clean Air Act and Federal Water
Pollution Control Act
X.
Compliance v~lh Governmenlwlde Suspension and
Debarment Requirements
XI. Certification Regarding Use of Contract Funds for
Lobbying

3. A breach or any of the stipulations contained In these
Required Contract Provisions may be sufficient grounds for
1•Athholdlng of progress payments, 1°Athholdlng or final
payment, termination of the contract, suspension I debam1enl
or any other action determined to be appropriate by the
contracting agency and FHWA
4. Selection of Labor: During the performance of this contract,
the contractor shall not use convict labor for any purpose
1•Aihln the limits of a construction project on a Federal-aid
highway unless It Is labor perfom1ed by convicts I•A10 are on
parole, supervised release, or probation. The tem1 Federal-aid
highway does not Include roadways functionally classified as
local roads or rural minor collectors.

ATTACHMENTS

II. NONDISCRIMINATION

A. Employment and Materials Preference for Appalachian
Development Highway System or Appalachian Local Access
Road Contracts 0ncluded In Appalachlan contracts only)

The provisions of this section related to 23 CFR Part 230 are
applicable to all Federal-aid construction contracts and to all
related construction subcontracts of $10,000 or more. The
provisions of 23 CFR Part 230 are not applicable to material
supply, engineering, or architectural service contracts.

I. GENERAL
1. Form FHWA-1273 must be physically Incorporated In each
construction contract funded under Tille 23 (excluding
emergency contracts solely Intended for debris removal). The
contractor (or subcontractor) must Insert this form In each
subcontract and further require Its lncluslon In all lol'ler lier
subcontracts (excluding purchase orders, rental agreements
and other agreements for supplies or services).
The applicable requirements of Form FHWA-1 273 are
Incorporated by reference for work done under any purchase
order, rental agreement or agreement for olher services. The
prime contractor shall be respons Ible for compliance by any
subcontractor, lower-tier subcontractor or service provider.
Form FHWA-1273 must be Included In all Federal-aid designbuild contracts, In all subcontracts and In lower tier
subcontracts (excluding subcontracts for design services,
purchase orders. rental agreements and other agreemenls for
supplies or services). The design-builder shall be responsible
for compliance by any subcontractor, lower-lier subconlractor
or service provider.
Contracting agencies may reference Form FHWA-1273 In bid
proposal or request for proposal documents, however, the
Form FHWA-1273 must be physically Incorporated (not
referenced) In all contracts, subcontracts and lower-tier
subcontracts (excluding purchase orders, rental agreements
and olher agreemenls for supplies or services related to a
construction contract).
2. Subject to the applicability criteria noted In the follo1•~ng
sections, these contract provisions shall apply to all work
performed on the contract by the contractor's own organization
and wllh the assistance of workers under the contractor's
Immediate superintendence and to all work performed on the
contract by piecework, station 1Y01k, or by subcontract.

In addition, the contractor and all subcontractors must comply
1•Alh the follo1°Ang policies: Executive Order 11246, 41 CFR 60,
29 CFR 1625-1627, Tille 23 USC Section 140, the
Rehabilitation Act of 1973, as amended (29 USC 794), Tille VI
of the Civil Rights Act of 1964, as amended, and related
regulations Including 49 CFR Parts 21, 26 and 27; and 23 CFR
Parts 200, 230, and 633.
The contractor and all subcontractors must comply with: the
requirements of the Equal Opportunity Clause In 41 CFR 601.4(b) and, for oil construction contracts exceeding $10,000,
the Standard Federal Equal Employment Opportunity
Construction Contract Specifications In 41 CFR 60·4.3.
Note: The U.S. Department of Labor has exclusive authority to
determine compliance \'nlh Executive Order 11 246 and the
policies of the Secretary of Labor Including 41 CFR 60, and 29
CFR 1625-1627. The contracting agency and U1e FHWA have
the authority and the responsibility to ensure compllance 1•Ath
TIiie 23 USC Section 140, the Rehabilitation Act of 1973, as
amended (29 USC 794), and Tille VI of the Civil Rights Act of
1964, as amended, and related regulations Including 49 CFR
Parts 21, 26 and 27; and 23 CFR Parts 200, 230, and 633.
The followtng provision Is adopted from 23 CFR 230, Appendix
A, I'tith appropriate revisions to conrorm to the U.S.
Department of Labor (US DOL) and FHWA requirements.
1. Equal Employment Opportunity: Equal employment
opportunity (EEO) requirements not to dlscrfmlnate and to take
affirmative action to assure equal opportunity as set forth
under laws, executive orders, rules, regulations (28 CFR 35,
20 CFR 1630, 20 CFR 1625-1627, 41 CFR 60 and 49 CFR 27)
and orders of the Secretary of Labor as modified by the
provisions prescribed herein, and Imposed pursuant to 23
U.S.C. 140 shall constitute the EEO and specific alfirmalive
action standards for the contractor's project activities under
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111Is conlracl. Tile provisions or the Americans \'lilh Dlsabililles
Act of 1990 {42 U.S.C. 12101 et seq.) set forth under 28 CFR
35 and 20 CFR 1630 are Incorporated by reference In this
contract. In the execullon ol this contract, the contractor
agrees to comply with the lollowlng minimum specific
requirement acllvlties or EEO:

I\. Recrullmont: When advertising for employees, the

contractor \'nil Include In all advertisements for employees the
notation: "An Equal Opportunity Employer.· All such
advertisements ,•All be placed In publicallons having a large
clrculaUon among mlnorilles and women In the area from
which the project work force would normally be derived.
a. The contractor \'nil, unless precluded by a valid
bargaining agreement, conduct systematic and direct
recruilment through public and private employee referral
sources likely to yield qualified minorities and women. To
meet this requirement, the contractor \'All Identify sources of
potential minority group employees, and establish \'Alh such
ldenllfied sources procedures whereby minority and women
applicants may be referred to the contractor for employment
conslderallon.

a. The contractor l'AII work \'nth the contracllng agency and
the Federal Government to ensure that It has made every
good faith effort to provide equal opportunity \'nlh respect to all
of Its terms and condillons of employment and In their review
of activiUes under the contracl.
b. The contractor will accept as Its operating policy the
following statement:
"It ls the policy of this Company to assure that applicants
are employed, and that employees are treated during
employment, without regard to their race, religion, sex, color,
nallonal origin, age or disability. Such acllon shall Include:
employment, upgrading, demotion. or transfer; recruitment or
recruitment advertising; layoff or termlnalion; rates of pay or
other fom1s or compensation; and selection ro, training.
Including apprenticeship, pre-apprenticeship, and/or on-thejob training.•

b. In the event the contractor has a valid bargaining
agreement providing for exclusive hiring hall referrals, the
contractor ts expected to observe the provisions of that
agreement to the extent that the system meets the contractor's
compliance with EEO contract provisions. Where
Implementation or such an agreement has the effect or
discriminating against mlnorilles or women, or obligates the
contractor lo do lhe same, such lmplementallon violates
Federal nondiscrimination provisions.

2. EEO Officer: The contractor l'AII designate and make
known to the contracting officers an EEO Olficer who will have
the responsibility for and must be capable of effectively
administering and promoting an active EEO program and \'/ho
must be assigned adequate authority and responsibility to do

c. The contractor ,•All encourage Its present employees to
refer minorities and women as applicants for employment.
Information and procedures \'nth regard to referring such
applicants l'AII be discussed l'nlh employees.

60.

6. Personnel Actions: Wages, working conditions, and
employee benefits shall be established and administered. and
personnel actions of every type, Including hiring, upgrading,
promotion, transfer, demotion, layoff, and termlnallon, shall be
taken 1·Alhout regard to race, color, religion. sex, nallonal
origin, age or disabllity. The following procedures shall be
followed:

3. Dlssomtnatlon of Polley: All members of the contractor's
staff who are authorized lo hire, supervise, promote, and
discharge employees, or ,,,t,o recommend such action, or who
are substantially Involved In such action, \'All be made fully
cognizant of, and ,•All Implement, the contractor's EEO policy
and contractual responslbllilles to provide EEO In each grade
and classlficallon of employment. To ensure that the above
agreement 1•AII be met, the follo1•Ang actions \'All be taken as a
minimum:

a. The contractor l'nll conduct periodic Inspections of project
sites to Insure that working conditions and employee facilities
do not Indicate discriminatory treatment of project site
personnel.

a. Periodic meetings of supervisory and personnel office
employees ,•All be conducted belore the start of work and then
not less often than once every six months, al which time the
contractor's EEO policy and Its Implementation l'AII be
reviewed and explained. The meetings ,•All be conducted by
the EEO Officer.

b. The conlraclor ,•All periodically evaluate the spread of
wages paid 1•nthln eacl1 classification lo detem1lne any
evidence of discriminatory wage practices.
c. Tile contractor 1•AII periodically review selected personnel
actions In depth to determine whether there Is evidence of
discrimination. Where evidence Is found, the contractor l'AII
promptly take correcllve action. If the review Indicates that the
discrimination may extend beyond the actions reviewed, such
corrective acllon shall Include all affected persons.

b. All new supervisory or personnel office employees 1•AII be
given a thorough Indoctrination by the EEO Officer, covering
all major aspects of the contractor's EEO obligations within
thirty days follol'Ang their reporting for duty 1·nth the contractor.
c. All personnel who are engaged In direct recrullmenl for
the project wlll be Instructed by the EEO Officer In the
contractor's procedures for localing and hiring minorities and
women.

d. The contractor 1•AII promptly Investigate all complaints of
alleged discrimination made to the contractor In connection
vAlh Its obligations under this contract, \'All altempl to resolve
such complaints, and 1•AII take appropriate corrective action
\'Alhln a reasonable lime. If the Investigation Indicates that lhe
discrimination may affect persons other than the complainant,
such corrective action shall Include such other persons. Upon
completion of each Investigation, the contractor will Inform
every complainant of all of their avenues of appeal.

d. Notices and posters selling forth the contractor's EEO
policy will be placed In areas readily accessible to employees,
applicants for employment and potential employees.
e. The contractor's EEO policy and the procedures to
Implement such policy 1•AII be brought to the allenllon of
employees by means of meetings, employee handbooks, or
other appropriate means.

6. Training and Promotion:
a. The conlractor 1•AII assist In locating, qualifying, and
Increasing the skills of minorities and women who are
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applicants for employment or current employees. Such efforts
should be aimed at developing full journey level status
employees In the type or trade or Job classlficalion Involved.

vAth the requirements for and comply l'nlh the Americans with
DlsabllilJes Act and all rules and regulations established there
under. Employers must provide reasonable accommodation In
all employment activities unless to do so would cause an
undue hardship.

b. Consistent vAth the contractor's work force requirements
and as pem1lsslble under Federal and Slate regulations, the
contractor shall make full use or training programs, I.e.,
apprenticeship, and on-the-job training programs for the
geographical area or contract performance. In the event a
special provision for training Is provided under this contract,
this subparagraph vAII be superseded as Indicated In the
special provision. The contracting agency may reserve
training positions for persons who receive welfare assistance
In accordance with 23 U.S.C. 140(a).

9. Solectlon or Subcontractors, Procurement of Materials
and Leasing of Equipment: The contractor shall not
discriminate on the grounds or race, color, religion, sex,
national origin, age or disability In lhe selection and retention
or subcontractors, Including procurement or materials and
leases of equipment. The contractor shall lake all necessary
and reasonable steps to ensure nondiscrimination In the
administration ol this contract.

c. The contractor vAII advise employees and applicants for
employment or available training programs and entrance
requirements for each.

a. The contractor shall notify all potential subcontractors and
suppliers and lessors ol their EEO obligations under this
contract.

d. The contractor will periodically review the training and
promotion potential or employees who are minorities and
women and will encourage eligible employees to apply for
such training and promotion.

b. The contractor vnll use good failt1 efforts to ensure
subcontractor compliance with their EEO obligations.
10. Assurance Required hy49 CFR 26.13(b):

7. Unions: II the contractor relies In whole or In part upon
unions as a source or employees, the contractor wlll use good
faith efforts to obtain the cooperation or such unions lo
Increase opportunities for minorities and women. Actions by
the contractor, either directly or through a contractor's
association acting as agent, \'All Include the procedures set
forth below:

a. The requirements of 49 CFR Part 26 and the State
DOT's U.S. DOT-approved DBE program are Incorporated by
reference.
b. The contractor or subcontractor shall nol discriminate on
the basis of race, color, national origin, or sex In the
performance of this contract. The contractor shall carry out
applicable requirements of 49 CFR Part 26 In the award and
administration or DOT-assisted contracts. Failure by the
contractor lo carry out these requirements Is a material breach
or this contract. which may result In the lem1lnallon of this
contract or such other remedy as lhe contracting agency
deems appropriate.

a. The contractor 1·~11 use good faith efforts to develop, In
cooperation 1'tith the unions, joint training programs aimed
toward qualifying more minorities and women for membership
In the unions and Increasing the skills or mlnorilles and women
so that they may qualily for higher paying employment.
b. The contractor v~II use good faith ellorts lo Incorporate an
EEO clause Into each union agreement lo the end that such
union will be contractually bound to reler applicants vAthout
regard to their race, color, religion, sex, national origin, age or
disability.

11. Records and Reports: The contractor shall keep such
records as necessary to document compliance 1•Ath the EEO
requirements. Such records shall be retained for a period or
three years follo1•,1ng the date or the final payment to the
contractor for all contract work and shall be available at
reasonable limes and places for Inspection by authorized
representatives of the contracllng agency and the FHWA.

c. The contractor Is to obtain lnlom1at1on as to the referral
practices and policies or the labor union except that to the
extent such Information Is 1•Athln the exclusive possession of
the labor union and such labor union refuses lo furnish such
Information to the contractor, the contractor shall so certify to
the contracting agency and shall set forth what errorts have
been made lo obtain such Information.

a. The records kept by the contractor shall document the
follo1•Ang:
(1) The number and work hours of minority and nonminority group members and women employed In each work
classlOcatlon on the project;

d. In lhe event lhe union Is unable to provide the contractor
with a reasonable flow of referrals within the lime limit set forth
In lhe collective bargaining agreement. !he contractor will,
Uuough Independent recruitment efforts, fill the employment
vacancies vAthout regard to race, color, religion, sex, national
origin, age or disability; making full efforts to obtain qualified
and/or qualifiable minorities and women. The failure of a union
lo provide sufficient referrals (even though It Is obligated to
provide exclusive referrals under the terms of a collective
bargaining agreement) does not relieve the contractor from the
requirements or this paragraph. In the event the union referral
practice prevents the contractor from meeting the obligations
pursuant to Executive Order 11246, as amended, and these
special provisions, such contractor shall Immediately nollfy the
contracting agency.

(2) The progress and ellorts being made In cooperation
with unions, when applicable, to Increase employment
opportunities lor minorities and women; and
(3) The progress and efforts being made In localing, hiring,
training, qualifying, and upgrading minorities and women:
b. The contractors and subcontractors will submit an annual
report to the contraclJng agency each July for the duration or
the project, Indicating the number of minority, women, and
non-minority group employees currently engaged In each work
classlOcatlon required by the contract work. This Information Is
to be reported on Form FHWA-1391. The staffing data should
represent the project work force on board In all or any part or
the last payroll period preceding the end of July. If on-the-Job
!raining Is being required by special provision, the contractor

8. Reasonable Accommodation for Applicants/
Employees with Dlsobllltles: The contractor must be famlllar
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wtll be required to collect and report training data. The
employment data should renect the work rorce on board during
all or any part or the last payroll period preceding the end or
July.

or paragraph 1.d. or this secllon; also, regular contributions
made or costs Incurred ror more than a weekly period (bul not
less ollen than quarterly) under plans, funds, or programs
which cover the particular weekly period, are deemed to be
constructively made or Incurred during such weekly period.
such laborers and mechanics shall be paid the appropriate
wage rate and fringe benefits on the wage determination for
the classification of work actually performed, v.ilhoul regard to
sklll, except as provided In 29 CFR 5.5(a)(4). Laborers or
mechanics performing work In more than one classification
may be compensated al the rate specified for each
classification for the lime actually worked Iherein: Provided,
That the employer's payroll records accurately set forth the
time spent In each ciasslncatlon In which work Is perrormed.
The wage determination (including any additional classification
and wage rates conformed under paragraph 1.b. of this
section) and the Davis-Bacon poster (WH-1321) shall be
posted at all limes by the contractor and Its subcontractors at
the slle or the work In a prominent and accessible place where
II can be easily seen by the workers.

Ill. NONSEGREGATED FACILITIES

This provision Is applicable to all Federal-aid construction
contracts and lo all related construction subcontracts or
$10,000 or more.
The contractor must ensure !hat facilitles provided for
employees are provided In such a manner thal segregation on
lhe basis or race, color, religion, sex, or national origin cannot
result. The contractor may neither require such segregated
use by written or oral policies nor tolerate such use by
employee custom. The contractor's obllgatlon extends further
to ensure that lls employees are not assigned to perfom, their
services at ony location, under tho conlraclor's control, where
the racllitles are segregated. The term •racllilles" Includes
walling rooms, work areas, reslauranls and other ealing areas,
lime clocks, restrooms, washrooms. locker rooms, and other
storage or dressing areas, parking lots, drinking fountains,
recreation or entertainment areas, transportalion, and housing
provided for employees. The contractor shall provide separate
or single-user restrooms and necessary dressing or sleepIng
areas to assure privacy between sexes.

b.(1) The contracting officer shall require lhat any class of
laborers or mechanics, Including helpers, \'.t1lch Is not listed In
the wage determination and which Is to be employed under the
contract shall be classified In conrormance \'Ath the wage
determination. The conlracUng officer shall approve an
additional classification and wage rate and fringe benefits
lhererore only when the following criteria have been met:
(i) The work to be performed by lhe classification
requested Is nol performed by a classrncatlon In lhe wage
determination; and

IV. DAVIS-BACON AND RELATED ACT PROVISIONS

This section Is applicable to all Federal-aid construction
projects exceeding $2,000 and to all related subcontracts and
lower-lier subcontracts (regardless or subcontract size). The
requirements apply to all projects located ,•Alhln the right-or.
way or a roadway that Is functionally classified as Federal-aid
highway. This excludes roadways functionally classified as
local roads or rural minor collectors, which are exempt.
Contracting agencies may elect to apply these requirements to
other projects.

(ii) The classification Is utilized In the area by the
construction Industry; and

(iii) The proposed wage rate, Including any bona fide
fringe benefits, bears a reasonable relationship to the
wage rates contained In the wage determination.
(2) II the contractor and the laborers and mechanics to be
employed In the classification (ii known), or their
representallves, and the contracting officer agree on the
classification and wage rate (including the amount
designated for fringe benefits where appropriate), a report or
the action taken shall be sent by the contracting officer to the
Administrator of the Wage and Hour Division, Employment
Standards Administration, U.S. Department or Labor,
Washington, DC 20210. The Administrator, or an authorized
representative, will approve, modlly, or disapprove every
additional classlficallon action ,•.ithln 30 days of receipt and
so advise the conlracllng orncer or ,viii notily the contracllng
orncer within the 30-day period that additlonal time Is
necessary.

The followlng provisions are from lhe U.S. Department or
Labor regulations In 20 CFR 6.5 'Contract provisions and
related mailers• \'Ath minor revisions to conform to the FHWA1273 format and FHWA program requirements.
1. Minimum wages
a. All laborers and mechanics employed or working upon
the site of the work, ,•All be paid unconditlonally and not less
often than once a week, and ,•Athoul subsequent deduction or
rebate on any account (except such payroll deductions as are
permilled by regulations Issued by the Secretary or Labor
under the Copeland Acl (29 CFR part 3)), the full amount of
wages and bona fide fringe benefits (or cash equivalents
thereof) due at lime of payment computed at rates not less
than those contained In the wage determlnallon of the
Secretary of Labor which Is allached hereto and made a part
hereof, regardless of any contractual relationship which may
be alleged to exist between the contractor and such laborers
and mechanics.

(3) In the event the contractor, the laborers or mechanics
to be employed In the classification or their representatives,
and the conlracllng orncer do not agree on the proposed
classification and wage rale (Including the amount
designated for fringe benefits. where appropriate), lhe
contracting officer shall refer the questions, Including the
views of all Interested parties and the recommendation or the
contracting officer, to the Wage and Hour Administrator for
determination. The Wage and Hour Administrator, or an
authorized representative, wrn Issue a determination 1•,ithln
30 days or receipt and so advise the contracting officer or

Contributions made or costs reasonably anticipated for bona
fide fringe benefits under section 1(b)(2) of the Davis-Bacon
Act on behall or laborers or mechanics are considered wages
paid to such laborers or mechanics, subject to the provisions
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l'AII notify the contracting officer within tho 30-day period that
additional lime Is necessary.

Bacon /\ct, the contractor shall maintain records which show
that lhe commitment to provide such benefits Is enrorceable,
that lhe plan or program Is financially responsible, and that the
plan or program has been communicated In 1•1rillng lo the
laborers or mechanics affected, and records which show the
costs anticipated or the actual cost Incurred In providing such
benefits. Contractors employing apprentices or trainees under
approved programs shall maintain written evidence of the
reglslfatlon or apprenticeship programs and certification or
trainee programs, the reglslralion of the apprenlices and
trainees, and the ralios and wage rates prescribed In the
applicable programs.

(4) The wage rate (Including fringe benefits where
appropriate) determined pursuant to paragraphs 1.b.(2) or
1.b.(3) of this section, shall be paid to all workers performing
work In the classlncatlon under this contract from the first
day on which work Is performed In the classlficatlon.
c. Whenever the minimum wage rate prescribed In the
contract ror a class or laborers or mechanics Includes a fringe
benefit which Is not expressed as an hourly rate, the contractor
shall either pay the benefit as slated In the wage determination
or shall pay another bona fide fringe benefit or an hourly cash
equivalent lhereor.

b.(1) The contractor shall submit weekly for each week In
which any contract work Is performed a copy of all payrolls to
lhe conlracling agency. The payrolls submllted shall set out
accurately and completely all of the lnformalion required to be
maintained under 20 CFR 5.5(a)(3)(1), except that full social
security numbers and home addresses shall not be Included
on weekly transmlllals. Instead lhe payrolls shall only need l o
Include an Individually Identifying number for each employee (
e.g. , the last four digits of the employee's social security
number). The required weekly payroli lnfom1ation may be
submltled In any form desired. Optional Form WH- 347 ls
available for this purpose from the Wage and Hour Division
Web site at hllp://www.dol.gov/esa/whd/forms/wh347inslr.hlm
or Its successor site. The prime contractor Is responsible for
the submission of copies of payrolls by all subcontractors.
Contractors and subcontractors shall maintain the full social
security number and current address of each covered worker,
and shall provide them upon request to the contracting agency
for transmission lo the Stale DOT, the FHWA or the Wage and
Hour Division of Iha Department of Labor for purposes of an
Investigation or audit of compliance \'Alh prevailing wage
requirements. II Is not a vlolalion of this section for a prfme
contractor lo require a subcontractor lo provide addresses and
social security numbers to the prime contractor for Its own
records, vtithoul weekly submission to the contracting agency..

d. Ir the contractor does not make payments to a trustee or
other third person, the contractor may consider as part or the
wages or any laborer or mechanic the amount or any costs
reasonably anticipated In providing bona fide rrlnge benefits
under a plan or program, Provided, Thal the Secretary of
Labor has found, upon the written request of the contractor,
that the applicable standards or the Davis-Bacon Act have
been met. The Secretary or Labor may require the contractor
to set aside In a separate account assets for the meeting of
obligations under the plan or program.
2. Wllhholdlng
The contracting agency shall upon Its own action or upon
1•nitten request of an authorized representative of the
Department or Labor, 1•tithhold or cause to be vtilhheld from
the contractor under this contract, or any other Federal
contract wilh the same prime contractor, or any other federallyassisted contract subject to Davis-Bacon prevailing wage
requirements, which Is held by the same prime contractor, so
much of the accrued payments or advances as may be
considered necessary to pay laborers and mechanics,
Including apprentices, trainees, and helpers, employed by the
contractor or any subcontractor the full amount of wages
required by the contract. In the event of failure to pay any
laborer or mechanic, Including any apprentice, trainee, or
helper, employed or working on the site of the work, all or part
of the wages required by the contract, the contracting agency
may, aner wrillen notice to the contractor, lake such action as
may be necessary to cause the suspension or any further
payment, advance, or guarantee of funds until such violations
have ceased.

(2) Each payroll submltled shall be accompanied by a
'Statement of Compliance," signed by the contractor or
subcontractor or his or her agent who pays or supervises the
payment of the persons employed under the contract and shall
certify the following:
(I) Tt1al the payroll for the payroll period contains the
Information required lo be provided under §5.5 (a)(3)(1i) of
Regulations, 29 CFR part 6, the appropriate Information Is
being maintained under §5.5 (a)(3)(1) of Regulations, 29
CFR part 6, and that such Jnrormatlon Is correct and
complete;

3. Payrolls and baste records

(Ii) That each laborer or mechanic (Including each
helper, apprenllce, and trainee) employed on the contract
during the payroll period has been paid the full weekly
wages earned, vAlhoul rebate, either directly or Indirectly,
and that no deductions have been made either direclly or
lndireclly from lhe full wages earned, other than
permissible deduclions as set forth In Regulalions, 29 CFR
part 3;

a. Payrolls and basic records relating thereto shall be
maintained by the contractor during the course of the work and
preserved for a period of three years lhereaner for all laborers
and mechanics working at the site of the work. Such records
shall contain the name, address, and social security number of
each such worker, his or her correct classlficalion, hourly rates
of wages paid (Including rates of contributions or costs
anticipated for bona fide fringe benefits or cash equivalents
thereof or the types described In section 1(b)(2)(B) of the
Davis-Bacon Act), dally and weekly number of hours worked,
deductions made and actual wages paid. Whenever the
Secretary of Labor has found under 29 CFR 5.5(a)(1)(lv) that
the wages of any laborer or mechanic Include the amount of
any costs reasonably anticipated In providing benefits under a
plan or program described In seclion 1(b)(2)(B) of the Davis-

(iii) Thal each laborer or mechanic has been paid not
less than the applicable wage rates and fringe benefits or
cash equivalents for the classification of work performed,
as specified In the applicable wage delermlnalion
Incorporated Into the contract.
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(3) The weekly submission of a properly executed
certlficallon set forth on the reverse side or Optional Form
WH- 34 7 shall satisfy the requirement for submission of the
•statement of Compliance· required by paragraph 3.b.(2) of
this section.

rate specified In the applicable wage detem1lnatlon.
Apprentices shall be paid frfnge benefits In accordance \'Alh
the provisions of the apprenticeship program. II the
apprenticeship program does not specify fringe benefits,
apprentices must be paid the full amount of fringe benefits
listed on the wage determlnallon for the applicable
classification. If the Administrator determines that a different
practice prevails for the applicable apprentice classification,
fringes shall be paid In accordance with that determination.

(4) The falsification or any of the above certificallons may
subject the contractor or subcontractor to civil or criminal
prosecution under secllon 1001 of title 18 and section 231 of
title 31 of the United States Code.

In the event the omce of Apprenllceshlp Training, Employer
and Labor Services, or a State Apprenllceshlp Agency
recognized by the omce, withdraws approval of an
apprenliceshlp program, the contractor 1·AII no longer be
permitted to utilize apprentices at less than the applicable
predetermined rate for the work performed until an acceptable
program Is approved.

c. The contractor or subcontractor shall make the records
required under paragraph 3.a. of U1ls section available ror
lnspecllon, copying, or transcription by authorized
representatives of the contracling agency, the State DOT, the
FHWA. or the Department or Labor, and shall permit such
representatives to Interview employees during working hours
on the Job. If the contractor or subcontractor falls to submit the
required records or lo make them available, the FHWA may,
after wrilten notice to the conlractor, the contracting agency or
the State DOT, take suct1action as may be necessary to
cause the suspension of any further payment, advance, or
guarantee of funds. Furthennore, failure to submit the required
records upon request or to make such records available may
be grounds for debarment aclion pursuant to 29 CFR 5.12.

b. Trainees (programs or the USDOL).
Except as provided In 29 CFR 5.16, trainees 1•AII not be
permitted to work at less than the predetermined rate for the
work performed unless they are employed pursuant to and
lndivfdually registered In a program which has received prior
approval, evidenced by formal certificalion by the U.S.
Department of Labor, Employment and Training
Administration.

4. Apprentices and trainees
a. Apprentices (programs of the USDOL).

The ratio or trainees to Journeymen on the Job site shall not be
greater than pem1itted under the plan approved by the
Employment and Training Administration.

Apprentices will be permitted to work at less than the
predetermined rate for the work they performed 1•itlen they are
employed pursuant to and lndlvldually registered In a bona fide
apprenticeship program registered vAth the U.S. Department of
Labor, Employment and Training Administration, Office of
Apprenticeship Training, Employer and Labor Services, or 1•tith
a State Apprenticeship Agency recognized by the Office, or If a
person Is employed In his or her first 00 days of probationary
employment as an apprentice In such an apprenticeship
program, 1•,t,o Is nol lndivfdually registered In the program, but
1•,t,o has been certified by the Office of Apprenticeship
Training, Employer and Labor Services or a State
Apprenticeship Agency (where appropriate) to be eligible for
probationary employment as an apprentice.

Every trainee must be paid at not less than the rate specified
In the approved program for the trainee's level or progress,
expressed as a percentage of the Journeyman hourly rate
specified In the applicable wage determination. Trainees shall
be paid fringe benefits In accordance 1·tith the provisions or the
trainee program. If the trainee program does not mention
fringe benefits, trainees shall be paid the full amount of fringe
benefits listed on the wage determination unless the
Administrator of the Wage and Hour Division determines that
there Is an apprenticeship program associated with the
corresponding Journeyman wage rate on the wage
determination \'itllch provides for less than full fringe benefits
for apprentices. Any employee listed on the payroll at a trainee
rate v,110 Is not registered and participating In a training plan
approved by the Employment and Training Administration shall
be paid not less than the applicable wage rate on the wage
determination for the classlficalion of work actually perfonned.
In addition, any trainee performing work on the job site In
excess of the rallo permitted under the registered program
shall be I>ald not less than the applicable wage rate on the
wage determination for the work actually performed.

The allowable ratio of apprentices to journeymen on the job
site In any craft classllicatlon shall not be greater than the ratio
permltled lo the contractor as to the enlire work force under
the registered program. Any worker listed on a payroll at an
apprentice wage rate, vitlo Is not registered or otherwise
employed as stated above, shall be paid not less than the
applicable wage rate on the wage determination for the
classification of work actually performed. In addilion, any
apprentice performing work on the job site In excess of the
ratio permitted under the registered program shall be paid not
less than the applicable wage rate on the wage determination
for the work actually performed. Where a contractor Is
performing construction on a project In a locality other than
that In which Its program Is registered, the ratios and wage
rates (expressed In percentages of the journeyman's hourly
rate) specified In the contractofs or subcontractofs registered
program shall be observed.

In the event the Employment and Training Administration
1•.ithdraws approval of a training program, the contractor will no
tonger be permitted to utilize trainees at less than the
applicable predetermined rate for the work performed until an
acceptable program Is approved.
c. Equal employment opportunity. The utilization or
apprentices, trainees and journeymen under this part shall be
In conformity \'tilh the equal employment opportunity
requirements of Executive Order 11246, as amended, and 20
CFR part 30.

Every apprentice must be paid at not less than the rate
specified In the registered program for the apprentice's level of
progress, expressed as a percentage of the Journeymen hourly
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d. Apprenlices and Trainees (programs or the U.S. DOT).
V. CONTRACT WORI< HOURS AND SAFETY
STANDARDS ACT

Apprentices and trainees working under apprenllceshlp and
sklll training programs which have been certined by the
Secretary of Transportation as promollng EEO In conneclion
\'.ilh Federal-aid highway conslrucllon programs are not
subject to the requirements of paragraph 4 of this SecUon IV.
The straight time houily wage rates for apprenllces and
trainees under such programs \'.ill be established by the
particular programs. The ratio of apprenllces and trainees to
Journeymen shall not be greater than permllted by the terms of
the parllcular program.

The follovt1ng clauses apply to any Federal-aid construction
contract In an amount In excess of $100,000 and subject lo the
overtime provisions of the Contract Work Hours and Safety
Standards Act. These clauses shall be Inserted In addiUon lo
the clauses required by 20 CFR 5.5(a) or 29 CFR 4.6. As
used In this paragraph, lhe tem1s laborers and mechanics
Include watchmen and guards.

6. Compllanco with Copeland Act roqulrements. The
contractor shall comply with the requirements of 29 CFR part
3, which are Incorporated by reference In this contract.

1. Ovartlmo requirements. No contractor or subconlraclor
contracting for any part or the contract work which may require
or Involve the employment of laborers or mechanics shall
require or permit any sucl1 laborer or mechanic In any
workweek In which he or she Is employed on such work to
work In excess of forty hours In such workweek unless such
laborer or mechanic receives compensation al a rate not less
than one and one-half limes the basic rate of pay for all hours
worked In excess of forty hours In such workweek.

6. Subcontracts. The contractor or subcontractor shall Inserl
Form FHWA-1273 In any subcontracts and also require the
subconlractors to Include Forni FHWA-1273 In any lower lier
subconlracts. The prime conlraclor shall be responsible for the
compliance by any subcontractor or lower tier subconlraclor
wilh all lhe conlract clauses In 29 CFR 5.5.

2. Violation; llablllty for unpaid wages; liquidated
damages. In the event of any violation of the clause set forth
In paragraph (1.) or this section, the contractor and any
subcontractor responsible therefor shall be liable for the
unpaid wages. In addillon, such contractor and subcontractor
shall be Hable to the Unlled Stales (In the case of work done
under conlracl for the District of Columbia or a territory, to such
District or to such territory), for liquidated damages. Such
liquidated cJamages shall be computed \'.ilh respect to each
lncJivicJual laborer or mechanic. Including watchmen and
guards, employed In violation of the clause set forth In
paragraph (1 .) of this section, In the sum of $1 Ofor each
calendar day on vihlch such Individual was required or
permllled to work In excess of the standard workweek of forty
hours \'.ilhout payment of the overtime wages required by the
clause set forth In paragraph (1 .) of this section.

7. Contract tem1lnatlon: debam,ont. A breach or the
contract clauses In 29 CFR 5.5 may be grounds for tem1lnallon
of the contract, and for debarment as a contractor and a
subconlraclor as provided In 29 CFR 5.12.
8. Compliance with Davis-Bacon and Rotated Act
requirements. All rulings and Interpretations of the DavisBacon and Related Acts contained In 20 CFR parts 1, 3, and 5
are herein lncorporatecJ by reference In this contract.
9. Disputes concerning labor stancJards. Disputes arising
out or the labor standards provisions or this contract shall not
be subject to the general disputes clause or this contract. Such
disputes shall be resolved In accordance v,ith the procedures
or the Department of Labor set forth In 29 CFR parts 5, 6, and
7. Disputes \'.ilhln the meaning of this clause Include disputes
between the contractor (or any of ils subcontractors) and the
contracting agency, the U.S. Department or Labor, or the
employees or their representatives.

3. Withholding for unpaid wages and llquldatecl damages.
The FHWA or the contacting agency shall upon lls own action
or upon wrillen request or an authorized representative of the
Department of Labor wi thhold or cause lo be \'.ilhheld, from
any moneys payable on account of work perfom1ed by the
contractor or subcontractor under any such contract or any
other Federal contract \'Alh the same prime contractor, or any
other federally-assisted contract subject lo the Contract Work
Hours and Safety Standards Act, \'ihlcl1Is held by the same
prime contractor, sucli sums as may be determined to be
necessary to satisfy any llabllllies or such contractor or
subconlractor for unpaid wages and liquldaled damages as
provided In the clause set forth In paragraph (2.) of this
section.

1O. Cerllflcallon of eligibility.
a. By entering Into this contract, the contractor certlnes that
neither ii (nor he or she) nor any person or firm \'.tio has an
Interest In the contractor's firm Is a person or firm Ineligible to
be awarded Government contracts by virtue of secllon 3(a) of
the Davis-Bacon Act or 29 CFR 5.12(a)(1).
b. No part of this contract shall be subcontracted to any person
or firm Ineligible for award or a Government contracl by virtue
or section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1).

4. Subcontracts. The contractor or subcontractor shall Insert
In any subcontracts the clauses set forth In paragraph (1.)
through (4.) of this section and also a clause requiring the
subcontractors to Include these clauses In any lower tier
subcontracts. The prime contractor shall be responsible for
compliance by any subconlractor or lower tier subcontractor
vAlh the clauses set forth In paragraphs (1.) through (4.) of this
seclion.

c. The penally for making false statements Is prescribed In the
U.S. Criminal Code, 18 U.S.C. 1001.
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evidenced In \'/riling and that It contains all perilnenl provisions
ond requirements or lhe prime contract

VI. SUBLETTING OR ASSIGNING lHE CONTRACT
This provision Is applicable to all Federal-aid construction
conlracls on the Nalional Highway System.

5. The 30% self-perfom1ance requirement or paragraph (1) ls
nol applicable to design-build conlracts; however, contracting
agencies may establish U1elr 0I·m self-perfom1ancc
requirements.

1. The conlractor shall perform \•,ith 11s ol'ln organlzallon
conlracl work omounllng to not less than 30 percent (or a
greater percenlage if specified elsewhere In the conlracl) of
the tolal original conlract price, excluding any specialty Hems
deslgnaled by lhe contracling agency. Specially Items may be
performed by subcontract and the amount or any such
specially Hems performed may be deducted from the Iola!
original conlract price before compullng the amount or \'/Ork
required to be performed by the conlractor's 0I·m organization
(23 CFR 635.116).

VII. SAFETY: ACCIDENT PREVENTION

T h I s p r o v I s I o n I s applicable lo all Federal-aid
conslrucllon contracts and to all related subcontracts.
1. In the performance or this conlracl the contractor shall
comply \'lilh all applicable Federal, Slate, and local laws
governing safely, heallh, and sanllallon (23 CFR 635). The
contractor shall provide all safeguards, safely devices and
protecllve equlpmenl and take any olher needed actions as II
determines, or as the contracting officer may determine, to be
reasonably necessary to prolecl lhe life and health of
employees on the job and lhe safely or the public and to
protecl property In connection \'/Ith the performance or the
work covered by lhe conlracl.

a. The term •perform \'/Ork 1•Ath lls 0I•m organlzallon· refers
to l'lorkers employed or leased by the prime contractor, ond
equipment owned or rented by the prime contractor, with or
I•,ilhoul operalors. Such term does noI Include employees or
equipment or a subcontractor or lower tier subcontractor,
agents of the prime conlraclor, or any olher assignees. The
tern, may Include payments for the costs of hiring leased
employees from en employee leasing firm meeting all relevanl
Federal and Slate regulatory requirements. Leased
employees may only be Included In this term If lhe prime
contractor meets all of the folloI•Ang condilions:

2. It is a condition of I his contracl, and shall be made a
condition or each subcontracl, vA1lch the contractor enters lnlo
pursuant to !his conlracl. lhal the contractor and any
subcontractor shall not permil any employee, In performance
of the conlracl. to work In surroundings or under condlllons
which are unsanitary, hazardous or dangerous lo hlsnier
health or safety, as determined under construction safely and
heallh standards (29 CFR 1026) promulgated by lhe Secretary
or Labor, In accordance v,ilh Secllon 107 or the Contract Work
Hours and Safely Standards Act (40 U.S.C. 3704).

(1) the prime conlraclor malnlalns conlrol over the
supervision or the day-to,day activities of !he leased
employees;
(2) the prime contractor remains responsible for the quality
or the work or the leased employees;
(3) the prime contractor relalns all power to accept or
exclude Individual employees from work on the projecl; and
(4) the prime contractor remains uillmately responsible for
the payment of predetermined minimum l'lages, the
submission or payrolls, statements or compliance and all
other Federal regulatory requirements.

3. Pursuant to 29 CFR 1026.3, it Is a condition of this conlracl
that the Secrelary or Labor or authorized representative
thereof, shall have right of entry lo any site of contract
performance lo Inspect or Investigate the mailer or compliance
vlilh the construction safely and health slandards and lo carry
out the dulles of the Secretary under Secllon 107 of !he
Contra cl Work Hours and Safety Standards Act (40
U.S.C.3704).

b. "Speclally Items• shall be constnred to be limited to work
that requires highly specialized kno\'Aedge, abililies, or
equlpmenl not ordinarily available in the type or contracting
organlzallons qualified and expected lo bid or propose on the
contract as a \'/hole and In general are to be limiled to minor
components or the overall conlracl.

VIII. FALSE STATEMENTS CONCERNING HIGHWAY
PROJECTS

2. Tile contract amount upon which the requirements set forth
In paragraph (1) or Secllon VI Is computed Includes lhe cost of
material and manufactured products l'lhlch are to be
purchased or produced by lhe contractor under the conlracl
provisions.

T h I s p r o v I s l o n I s applicable to all Federal-aid
construction contracts and to all related subconlracts.
In order to assure high quality and durable construction In
conformity \'tilh approved plans and speclficallons and a high
degree or reliability on statements and represenlallons made
by engineers, contractors, suppliers, and workers on Federalaid highway projects, ii Is essential that all persons concerned
\'lilh the project perfom1 their functions es carefully, thoroughly,
and honestly as possible. Willful falsification, distortion, or
misrepresentation with respect lo any facts related to Ille
project Is a violation of Federal law. To prevent any
misunderstanding regarding the seriousness of these and
similar acts, Form FHWA-1022 shall be posted on each
Federal-aid highway project (23 CFR 635) In one or more
places where ii ls readily available lo all persons concerned
\'Alh the projecl:

3. The contractor shall furnish (a) a competent superinlendent
or supervisor \ .1'10 is employed by lhe firm, has full aulhority to
direct perforn1ance or the work In accordance with lhe conlracl
requirements, and Is In charge of all conslrucllon operations
(regardless or l'lho performs the work) and (b) such other or Its
o\'m organlzalional resources (supervision, management, and
engineering services) as the conlracllng officer determines Is
necessary to assure the performance of the contracl.
0

4. No portion of the conlracl shall be sublet, assigned or
olhervAse disposed of except wllh the written consent or the
conlracling officer, or authorized representative, and such
consent \•men given shall not be construed lo relieve the
contractor of any responsibility for the fulfillment or the
conlract. Written consent \'All be given only afler the
contracting agency has assured that each subcontract Is

18 U.S.C. 1020 reads as follows:
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'Whoever, being an officer, agent, or employee or the United
States, or or any State or Territory, or whoever, whether a
person, association, firm, or corporation, kn01·nngly makes any
false statement, false representation, or raise report as to the
character, qua lily, quanlily, or cost of the material used or to
be used, or the quanlily or quality of the work performed or to
be performed, or lhe cos I thereof In connection wilh the
submission or plans, maps, specifications, contracts, or cosls
of conslruclion on any highway or related project submllled for
approval to lhe Secretary of Transportation; or

covered transaction. The prospective first tier participant shall
submit an explanallon of why It cannot provide the certificallon
set out below. The certification or explanation \'nil be
considered In connection with the department or agency's
determination whether to enter Into this transacllon. However,
failure of the prospective first lier participant to furnish a
certification or an explanallon shall disqualify such a person
from parliclpallon In this transaction.
c. The certificallon In this clause Is a material representation
of fact upon which reliance was placed when the contracting
agency determined to enter Into this transaction. If It Is later
determined that the prospective participant knowingly rendered
an erroneous certification, In addition to other remedies
available to the Federal Governmenl, the contracting agency
may tem1lnate this lransacllon for cause of default.

Whoever knowingly makes any folse statement, false
represenlallon, false report or false claim l'Alh respect to lhe
character, quality, quanllly, or cost or any work perrom1ed or to
be performed, or materials furnished or lo be furnished, In
connection \'Alh the construction of any highway or related
project approved by lhe Secretary of Transportation; or

d. The prospective first lier participant shall provide
Immediate written notice to the contracling agency to whom
lhis proposal Is submitted 1r any lime the prospective firsl lier
participant learns that lls certiflcallon was erroneous when
submitted or has become erroneous by reason of changed
circumstances.

Whoever kno1•nngly makes any false slalemenl or false
represenlallon as lo material fact In any statement, certificate,
or report submitted pursuant to provisions of the Federal-aid
Roads Act approved July 1, 1016, (39 Stat. 355), as amended
and supplemented;
Shall be fined under this tille or Imprisoned nol more than 5
years or both."

e. The tem1s "covered transaction," "debarred."
"suspended," "ineligible,' "participant," "person," "principal,"
and "voluntarily excluded," as used In this clause, are defined
In 2 CFR Parts 180 and 1200. "First Tier Covered
Transactions· refers to any covered transaction between a
grantee or subgrantee of Federal funds and a participant (such
as the prime or general contracl). "Lower Tier Covered
Transacllons· refers to any covered lransacllon under a First
Tier Covered Transaction (such as subcontracts). "First Tier
Parllclpant· rerers to the participant who has entered Into a
covered transaction \'nth a grantee or subgrantee of Federal
funds (such as the prime or general contracl or). ' Lower Tier
Participant" refers any participant who has entered Into a
covered transaction with a First Tier Participant or other Lower
Tier Participants (such as subcontractors and suppliers).

IX. IMPLEMENTATION OF CLEAN AIR ACT ANO FEDERAL
WATER POLLUTION CONTROL ACT

This provision Is applicable to all Federal-aid construction
conlracts and to all related subcontracts.
Dy submission of this bid/proposal or the execullon of this
conlracl, or subcontract, as appropriate, lhe bidder, proposer,
Federal-aid construction contraclor, or subcontractor, as
approprlale, l'nll be deemed to have stipulated as follows:

1. That any person l'A10 Is or will be ulllized In the
performance or !his contract Is not prohibited from receiving an
award due to a violation of-Section 508 or the Clean Water Act
or Section 306 of the Clean Air Act.
2. That the contractor agrees to Include or cause to be
Included the requlremenls or paragraph (1) of this Section X In
every subconlracl, and further agrees to take such acllon as
the conlracling agency may direct as a means of enforcing
such requirements.

f. The prospective first tier parllclpant agrees by submltling
!his proposal that, should the proposed covered transaction be
entered Into, It shall not kn01•,1ngly enter Into any lower tier
covered transaction with a person who Is debarred,
suspended, declared Ineligible, or voluntarily excluded from
partlclpaUon In this covered transacllon, unless authorized by
the department or agency entering Into this transaction.
g. The prospective first tier participant further agrees by
submitting this proposal that It 1•nlt Include the clause titled
•c ertification Regarding Debam,ent, Suspension, lnellglbllily
and Voluntary Exclusion-Lower Tier Covered Transactions,"
provided by the department or contracting agency, entering
Into this covered lransacllon, I•Alhout modification, In all lower
tier covered transactions and In all solicllallons for lower tier
covered transactions exceeding the $25,000 threshold.

X. CERTIFICATION REGARDING DEBARMENT,
SUSPENSION, INELIGIBILITY ANO VOLUNTARY
EXCLUSION

This provision Is applicable to all Federal-aid conslrucllon
conlracts, design-build contracts, subcontracts, lower-tier
subcontracts, purchase orders, tease agreements, consultant
contracts or any other covered transaction requiring FHWA
approval or that Is estimated to cost $25,000 or more - as
defined In 2 CFR Parts 180 and 1200.

h. A participant In a covered transacllon may rely upon a
certification of a prospecllve participant In a lower lier covered
transaction that Is not debarred, suspended, Ineligible, or
voluntarily excluded from lhe covered transaction, unless It
knows that the certification ls erroneous. A participant Is
responsible for ensuring that Its principals are not suspended,
debarred, or othervAse Ineligible to participate In covered
transactions. To verify the eligibllily of Its principals, as well as
the eligibility of any lower lier prospective participants, each
participant may, but Is not required to, check the Excluded
Parties List System webslle (hllps:/fvN/\'1.epls.qovD, which Is
compiled by the General Services Admlnlstrallon.

1. Instructions for Certification - First Tier Participants:
a. By signing and submitting this proposal, the prospective
first lier participant Is providing the certification set out below.
b. The Inability of a person to provide the certification set out
below will not necessarily result In denial of participation In this
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I. Nothing contained In the foregoing shall be construed to
require the establishment of a system of records In order to
render In good fallh the certification required by this clause.
The knowledge and lnfom1atlon of the prospective participant
Is not required to exceed that which Is nom1ally possessed by
a prudent person In the ordinary course of business dealings.

this transaction originated may pursue available remedies,
Including suspension and/or debarment.
c. The prospective lower tier participant shall prov1de
Immediate v,ritten notice to the person to which this proposal Is
submitted If at any lime the prospective lower tier participant
learns that Its certification was erroneous by reason of
changed circumstances.

J. Except for lransactlons authorized under paragraph (f) of
these lnslructions, If a parliclpant In a covered transaction
kno1•.ingly enters lnlo a lower tier covered lransaclion l'~th a
person who Is suspended, debarred, Ineligible, or volunlarily
excluded from participation In lhls transaction, In addition lo
other remedies available to lhe Federal Governmen(. the
deparlment or agency may lermlnale this transacllon for cause
or defaull.

d. The terms "covered transaction," "debarred,"
"suspended," "ineligible," "participant." "person," "principal,"
and •voluntarily excluded." as used In this clause, are defined
In 2 CFR Parts 180 and 1200. You may contact the person to
which this proposal Is submllted for assistance In obtaining a
copy of those regulallons. 'First Tier Covered Transactions"
refers to any covered transaction between a grantee or
subgrantee of Federal funds and a participant (such as the
prime or general conlract). "Lower Tier Covered Transactions'
refers to any covered transaction under a First Tier Covered
Transaction (such as subcontracls). 'First Tier Participant"
refers to the participant who has enlered Into a covered
transaclion with a grantee or subgrantee of Federal funds
(such as the prime or general contractor). "Lower Tier
Participant" refers any participant who has entered Into a
covered transaction with a First Tier Participant or other Lower
Tier Participants (such as subcontractors and suppliers).

2. Certification Regarding Dobarmont, Suspension,
fnollglblllty and Voluntary Exclusfon - First Tlor
Participants:
a. The prospective firs! lier parliclpanl certifies to the best of
Its kn01•Aedge and belief, that It and lls principals:
(1) Are not presenlly debarred, suspended, proposed for
debarment, declared lnellglble, or volunlarily excluded from
participating In covered transactions by any Federal
department or agency;

e. The prospective lower lier participant agrees by
submitting this proposal that, should the proposed covered
transaction be entered Into, II shall not knowingly enter into
any lower lier covered transaction ,•~th a person who Is
debarred, suspended, declared Ineligible, or voluntarily
excluded from participation In this covered transaction, unless
authorized by the department or agency with which this
transaction originated.

(2) Have not 1'.ilhln a three-year period preceding this
proposal been convicted of or had a civil Judgment rendered
against them for commission of fraud or a crfmlnal offense In
conneclion wllh oblalnlng, atlempling to obtain, or performing
a public (Federal, State or local) transaclion or contract under
a public transaction; v1olallon of Federal or State anlitrust
statutes or commission of embezzlement, then, forgery,
bribery, falslficallon or destrucllon of records, making false
statements, or receiving stolen property;

f. The prospective lower tier participant further agrees by
submilllng this proposal that II \'All Include this clause tilled
"Certification Regarding Debarment, Suspension, lneliglbllily
and Voluntary Exclusion-Lower Tier Covered Transaction,"
I•Alhoul modification, In all lower tier covered transactions and
In all sollcltatlons for lower lier covered transactions exceeding
the $25,000 threshold.

(3) Are not presently Indicted for or otherwise criminally or
clvllly charged by a governmental entity (Federal, State or
local) wllh commission of any of the offenses enumerated In
paragraph (a)(2) of this cerllficalion; and

g. A participant In a covered transaction may rely upon a
certification of a prospective participant In a lower tier covered
lransactlon that Is not debarred, suspended, Ineligible, or
voluntarily excluded from the covered transaction, unless It
knows that the certification Is erroneous. A participant Is
responsible for ensuring that Its prtnclpals are not suspended,
debarred, or otherwise Ineligible to participate In covered
transactions. To verify the ellglbllity of Its principals, as well as
the ellglbllily of any lower tier prospective participants, each
participant may, but Is not required to, check the Excluded
Parties List System website (hllps:/A',ww.cpts.govO. which Is
complied by the General Services Administration.

(4) Have not l'Athln a three-year period preceding this
appllcatlon/proposal had one or more public lransaclions
(Federal, State or local) terminated for cause or default.
b. Where the prospective participant Is unable to certify to
any of the statements In this certification, such prospective
participant shall attach an explanation to this proposal.
2. Instructions for Corttflcatlon. Lowor Tlor Participants:
(Applicable to all subcontracts, purchase orders and other
lower lier transaclions requiring prior FHWA approval or
estimated to cost $25,000 or more • 2 CFR Parts 180 and
1200)

h. Nothing contained In the foregoing shall be construed to
require establishment of a system of records In order lo render
In good faiU1 the certification required by this clause. The
knowledge and lnfom1atlon of participant Is not required to
exceed that which Is normally possessed by a prudent person
In the ordinary course of business dealings.

a. By signing and submitting this proposal, the prospective
lower lier Is prov1dlng the certification set out below.
b. The certification In this clause Is a material representation
of fact upon which reliance was placed when this transaction
was entered Into. If It Is later determined that the prospective
lower lier participant knowingly rendered an erroneous
certification, In addition lo other remedies available to the
Federal Government, the department, or agency with which

I. Except for transactions authorized under paragraph e of
these Instructions, If a participant In a covered transacllon
knowingly enters Into a lower lier covered transaclion 1'.ilh a
person who Is suspended, debarred, Ineligible, or voluntarily
excluded from participation In this transaction, In addlllon to
other remedies available to the Federal Government, the
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deparlmenl or agency 1°.ilh which U1ls lransacllon origin aled
may pursue available remedies, Including suspension and/or
debarmenl.

Certlllcallon Regarding Oobannenl, Suspension,
lnollglblllly and Voluntary Excluslon--Lower Tier
Participants:
1. The prospeclive lol"ler lier participant certifies, by
submission of U1ls proposal, Iha! nellher ii nor ils principals Is
presenlly debarred, suspended, proposed for debarment,
declared Ineligible, or volunlarily excluded from partlclpallng In
covered lransacllons by any Federal deparlmenl or agency.

2. Where lhe prospeclive lower lier partlclpanl Is unable l o
certify lo any of lhe slolemenls In this certificallon, such
prospecllve partlclpanl shall allach an explanallon l o lhls
proposal.

XI. CERTIFICATION REGARDING USE OF CONTRACT
FUNDS FOR LOBBYING
This provision Is applicable to all Federal-aid conslrucUon
conlracts and lo all relaled subconlracls which exceed
$100,000 (49 CFR 20).
1. The prospecllve parllclpanl certifies, by signing and
submllllng this bid or proposal, to the best or his or her
knowledge and belier, lhal:

a. No Federal appropriated funds have been paid or \'.ill be
paid, by or on behalf ol lhe undersigned, lo any person for
Influencing or allempllng lo Influence an officer or employee or
any Federal agency, a Member or Congress, an officer or
employee of Congress, or an employee of a Member of
Congress In connecllon with the al'/ardlng or any Federal
conlracl, the making of any Federal grant, the making of any
Federal loan, the entering Into or any cooperallve agreement,
and the extension, conllnuallon, renewal, amendment, or
modlOcallon of any Federal contract, grant, loan, or
cooperallve agreement.
b. II any funds other than Federal appropriated funds have
been paid or will be paid lo any person for Influencing or
allempllng lo Influence an officer or employee of any Federal
agency, a Member of Congress, an officer or employee of
Congress, or an employee of a Member of Congress In
connecllon 1°.ilh this Federal contract, grant, loan, or
cooperallve agreement, the undersigned shall complete and
submll Standard Form-LLL, "Disclosure Fom1 to Report
Lobbying," In accordance with Its lnslruclions.
2. This certification Is a material representallon of fact upon
which reliance was placed when this transaction was made or
entered Into. Submission of this certificallon Is a prerequisite
for making or entering Into this transaction Imposed by 31
U.S.C. 1352. Any person who falls to file the required
certlOcallon shall be subject to a civil penalty of not less than
$10,000 and not more than $100,000 for each such failure.
3. The prospective participant also agrees by submilllng Its
bid or proposal that the participant shall require that the
language of this certificaUon be Included In all lower lier
subcontracts, which exceed $100,000 and that all such
recipients shall certify and disclose accordingly.
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6. The contractor shall Include lhe provisions of Sections 1
through 4 of this Allachrnenl A In every subcontract lor work
which Is, or reasonably may be, done as on-site work.

ATTACHMENT A • EMPLOYMENT ANO MATERIALS
PREFERENCE FOR APPALACHIAN DEVELOPMENT
HIGHWAY SYSTEM OR APPALACHIAN LOCAL ACCESS
ROAD CONTRACTS
This provision Is applicable to all Federal-aid projects funded
under the Appalachian Regional Development Act ol 1965.

1. During the perfonnance of this contract, the contractor
undertaking to do work which Is, or reasonably may be, done
as on-site work, shall give preference to qualified persons who
regularly reside In lhe labor area as designated by the DOL
wherein the contract work Is situated, or the subregion, or the
Appalachian counties of the Slate wherein the contract work Is
situated, except:
a. To the extent that qualified persons regularly residing In
the area are not avallable.
b. For the reasonable needs of the contractor to employ
supervisory or specially experienced personnel necessary to
assure an efficient execution of the contract work.
c. For the obligation of the contractor to offer employment to
present or former employees as the result or a lawful collecllve
bargaining contract, provided that the number of nonresident
persons employed under this subparagraph (1 c) shall not
exceed 20 percent of the total number of employees employed
by the contractor on the contract work, except as provided In
subparagraph (4) below.
2. The contractor shall place a Job order wllh the State
Employment Service Indicating (a) the classifications of the
laborers, mechanics and other employees required to perform
the contract work, (b) the number of employees required In
each classification, (c) the date on \',11lch the participant
estimates such employees will be required, end (d) any other
pertinent Information required by the Stale Employment
Service to complete the Job order form. The Job order may be
placed with the State Employment Service In ,•mllng or by
telephone. If during the course of the contract work, the
lnfom1allon submllled by the contractor In the orlglnal Job order
ts substantially modified, the participant shall promptly notify
the State Employment Service.
3. The contractor shall give full consideration lo all quallfied
Job appllcants referred lo him by the Stale Employment
Service. The contractor Is not required l o grant employment lo
any Job appllcanls who, In his opinion, are not qualified to
perform the classification of work required.
4. If, ,·~thin one week following the placing of a Job order by
the conlraclor with the Slate Employment Service, Ille Slate
Employment Service Is unable lo refer any qualified Job
applicants lo the contractor, or less than the number
requested, the Stale Employment Service \'All forward a
certificate to the contractor Indicating the unavailability of
applicants. Such certificate shall be made a part of the
conlracto(s permanent project records. Upon receipt of this
certificate, the contractor may employ persons \'mo do not
normally reside In lhe labor area to fill posillons covered by the
certificate, notwithstanding lhe provisions of subparagraph (1 c)
above.

5. The provisions of 23 CFR 633.207(e) allow the
conlracllng agency to provide a contractual preference for U1e
use of mineral resource materials native to the Appalachian
region.
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APPLICABLE STANDARD SPECIFICATIONS
The Standard Specifications which are applicable to the work on this project is the 2018 edition
of the "Oregon Standard Specifications for Construction."
A ll numbers referenced in these special provisions shall be understood to refer to the Sections
or Subsections of the Standard Specifi cation s bearing like numbers and any applicable
modification herein.
The Sections from following Parts of the Standard Specifications are to be used for the Work to
be performed under this Contract:

PART

DESCRIPTION

YES NO

00100
00200
00300
00400
00500
00600
00700
00800

GENERAL REQUIREMENTS
TEMPORARY FEATURES AND APPURTENANCES
ROADWORI<
DRAINAGE AND SEWERS
BRIDGES
BASES
WEARING SURFACES
PERMANENT TRAFFIC SAFETY
AND GUIDANCE DEVICES
PERMANENT TRAFFIC CONTROL
AND ILLUMINATION SYSTEMS
RIGHT OF WAY DEVELOPMENT AND CONTROL
WATER SUPPLY SYSTEMS
MATERIALS
MATERIALS

X
X

00900
01000
01100
02000
03000

Special Provisions: Ynmhelas Weslsider Trnil (Phase 2) Project
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PROJECT WAGE RATES

Minimum Wage Requirements - This Project is subject to State prevailing wage rate
requirements. Not less than the State prevailing wage rates shall be paid to workers according
to 00170.65(b).
Applicable Wages - Prevailing wage rates published in the wage determinations and any
applicable modifications or amendments apply to this Project and are incorporated by
reference:
Oregon Bureau of Labor and Industries (BOLi), "Prevailing Wage Rates For Public
Works Contracts in Oregon".
The applicable existing State prevailing wage rates last published prior to the time of Bid
Opening, which is stated on the Call for Bids, apply to this Project.
Wage Rates are Internet-Accessible - ODOT provides the applicable BOLi wage rates,
referenced by Bid Opening date, on the Project Wages web page at:
http://www.oregon.gov/ODOT/Business/Pages/Project-Wages.aspx
Wage Rates are Subject to Change - Modifications or amendments to the wage rates
applicable to this Project may occur at any time before Bid Opening. Bidders are responsible to
monitor the respective web page(s) for modifications and amendments up until Bid Opening.

SJ>fcial Provisions: Ynmhelas Wcslsidcr Trail (Phase 2) Projccl
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SPECIAL PROVISIONS
FOR
Grading & Structures
Yamhelas Westsider Trail (Phase 2) Project
Yamhelas Westsicler Trail
Yamhill County

PROFESSIONAL OF RECORD CERTIFICATION:

v
70925
2019•10-09
Dlgltally SlgneclD•to:
10:06,00{)700'

I certHy the Special Provision Seclion(s) listed below are
applicable to the design for the subject project for erosion
control, roadwork, bases, wearing surfaces, and seeding.
Modified Special Provisions were prepared by me or under my
supervision,

Sections 00220, 00225, 00280, 00294, 00305,
00310, 00320, 00330, 00350, 00390, 00640, 01030,
and 02050

EXPIRES: . JifW?9.. ..

FINAL ELECTRONIC DOCUMENT AVAILABLE UPON REQUEST
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SPECIAL PROVISIONS
FOR
Grading & Structures
Yamhelas Westsider Trail (Phase 2) Project
Yamhelas Westslder Trail
Yamhill County

PROFESSIONAL OF RECORD CERTIFICATION:
I cerlify the Special Provision Section(s) listed below are
applicable to tho design for the subject project for temporary
features and appurtenances and Slag Hollow Creek Bridge.
Modified Special Provisions were prepared by me or under my
supervision.

Sections 00231, 00253, 00510, 00520, 00530,
00540, 00550, 00587, 02001, 02040, 02080, 02440,
02510, 02520, 02530, and 02690
EXPlllES: . JU~J(.2.0?Q .

FINAL ELECTRONIC DOCUMENT AVAILABLE UPON REQUEST
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SPECIAL PROVISIONS
FOR
Grading & Structures
Yamhelas Westslder Trail (Phase 2) Project
Yamhelas Westslder Trail
Yamhill County

PROFESSIONAL OF RECORD CERTIFICATION:
I certify the Special Provision Secllon(s) fisted below are
applicable to the design for the subject project for plan ting.
Modified Speclol Provisions were prepared by me or under my
supervision.

Section 01040

Dale Signed:

/~ljo/loJ1
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SECTION 00110 - ORGANIZATION, CONVENTIONS, ABBREVIATIONS, AND DEFINITIONS
Comply with Section 00110 of the Standard Specifications supplemented and/or modified as
follows:

00110.20 Definitions - Delete the entire definition listed after the word "Engineer" and
substitute with the following definition:
"The Yamhill County Grants and Special Projects Manager acting directly or through authorized
representatives."

00110.20 Definitions - Delete the entire definition listed after the word "State" and substitute
with the following definition:
"The County of Yamhill"

SECTION 00120 - BIDDING REQUIREMENTS AND PROCEDURES
Comply with Section 001 20 of the Standard Specifications supplemented and/or modified as
follows:

00120.06 Requests for Plans, Special Provisions, and Bid Bool<lets - Delete this
subsection and substitute with the following:
Bidding Documents are avallable from Yamhill County, 535 NE 5th Street, McMinnville, OR
97128. Copies of the "Oregon Standard Specifications for Construction - Oregon Department of
Transportation - 2018 Oregon" may be purchased at the Oregon Department of Transportation

00120.20 Interpretation of Quantities In Bid Schedule - Add the following to the end of the
first sentence of this subsection:
except for Lump Sum bid items listed in the Bid Schedule. When Lump Sum items are listed as
the method of payment, the Contractor Is responsible for estimating quantities, labor costs, and
appropriate profit percentages.
00120.40(a-1) Paper Bids - Replace this subsection, except for the subsection number and
title, with the following:
For Bids submitted by paper, the Bidders shall not alter, In any manner, the paper documents
bound within the Biel Section. Bid Sections available electronically shall not be
substituted for paper Bid Sections. Bidders shall complete the certifications and statements
included in the Bid Section of the Biel Booklet according to the instructions. Signature of the
Bidder's authorized representative thereon constitutes the Bidder's confirmation of and
agreement to all certifications and statements contained in the paper Bid Booklet. Entries on the
paper documents In the Bid Section shall be in ink or typed. Signatures and Initials shall be In
ink.

Special Pro11isions: Yomhclas Westside, Trail (Phase 2) Project
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001 20.40(a-2) Electronlc Bids - Delete this subsection.
00120.40(e-1) Bid Guaranty with Paper Bids - Delete the last two words of the first paragraph
of this subsection and substitute with the following:
"Yamhill County."
00120.60 Revision or Withdrawal of Bids -Add the following as the last sentence of the first
paragraph of this subsection.
"These changes must be received and confirmed by the County or designated Project Manager
prior to the time set for opening proposals."
Add the following to the end of the second paragraph of this subsection:
"A bidder may withdraw a proposal after it has been delivered to Yamhill County If the
withdrawal request Is received In writing by the said County office prior to the time set for
opening proposals."

SECTION 00130 - AWARD AND EXECUTION OF CONTRACT

Comply with Section 00130 of the Standard Specifications supplemented and/or modified as
follows:
00130.40(a) Performance and Payment Bonds - Delete this subsection and substitute with
the following:
(a) Performance and Payment Bonds - Within 10 calendar days after sending the contractor
the "Notice of Award," the contractor must furnish a performance bond and a payment bond of a
surety company authorized to do business In the State of Oregon and listed In Circular 570 of
the U.S. Department of the Treasury. This circular is published annually as of July 1, and
interim changes are published in the Federal Register as they occur. The amount of each bond
shall be the same dollar amount specified in the contract. The surety company's authorized
Attorney in fact shall sign the performance bond and the payment bond. The surety company's
seal shall be affixed to each bond. A Power of Attorney for the Attorney in Fact shall be
attached to the bond.

00130.60(a) By the Bidder - Delete the first nine (9) word s of the first sentence of this
subsection and substitute with the following:
The successful bidder shall deliver three (Contract booklets)
00130.60(b) By the Agency - Delete the words of this subsection and substitute with the
following:
Within 7 calendar days after Yamhill County has received and has verified the properly executed
contract documents, the Engineer will notify the successful bidder with written confirmation that
he or she has satisfied all the necessary contract provisions and requirements outlined in
Special Prol'isions: Ynmhelns Wcstsider Trail (Phase 2) Project
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Section 001 30 and is officially declared the General Contractor. This notice will also serve as a
"Notice to Proceed" as outlined in Subsection 001 30.90. If the Engineer discovers that the
Successful Bidder has not met all the said necessary contract provisions and requirements
outlined in Section 001 30, he may elect to follow the options outline in Subsection 001 30.60.
00130.90 Notice to Proceed - Delete the words of this subsection and substitute with the
following:

Notice to Proceed will be issued within 7 calendar clays after Yamhill County has received and
has verified the properly executed contract documents as required and explained in Subsection
001 30.50(b) of these special provisions. Should Yamhill County fail to issue the Notice to
Proceed within 7 calendar days, the contractor may apply for an adjustment of contract time
according to Subsection 001 80.80. The successful bidder will be required to coordinate start
work clays and projects with the County.

SECTION 001 60 - CONTROL OF WORK

Comply with Section 001 50 of the Standard Specifications supplemented and/or modified as
follows:
00160.1 G(b) Agency Responslblllties - Replace this subsection, except for the subsection
number and title, with the following:

The Engineer will perform the Agency responsibilities described in the Construction Surveying
Manual for Contractors, Chapter 1.5 (see Section 00305).
001 60.16(c) Contractor's Responsibilities - Replace
subsection number and title, with the following :

this

subsection,

except

for

the

The Contractor shall perform the Contractor responsibilities described in the Construction
Surveying Manual for Contractors, Chapter 1.6 (see Section 00305).
00160.60(a) Load and Sp eed Restrictions for Con struction Vehicles and Equipment Add the following sentences to the end of the first paragraph of this subsection:
The contractor shall submit to the Project Manager a list of all possible project vehicles. The list
shall include the tare weight of each vehicle and the legal weight limit as established by the
P.U.C. This list shall be submitted no later than five (5) work days prior to the start of on - site
work. The contractor is responsible to ensure that no vehicle exceeds its legal weight limit. Any
vehicle that exceeds its legal weight limit will not be paid for the excess weight carried by the
vehicle. The Project Manager will issue a copy to the contractor of all vehicles exceeding their
weight limit and the total tonnage in excess. If the contractor does not agree with the
information submitted by the Project Manager, he must submit his reasons in writing to the
Engineer. The Engineer will review the data and Issue his finding within five (5) work days after
receiving the "Request for Review" by the contractor. The engineer's findings will be held as the
final decision (refer to Section 00150.00) . Random testing for "Over Weight Vehicles" may be
conducted by the County Weighmaster at non designated times and at non-designated

Special Provisions: Yamhclas WcstsidN Trail (Phase 2) Project
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locations outside the limits of the project. All overweight vehicles will be subject to all prudent
fines, fees and penalties.
001 50.G0(c) Responsibility for Damages -Add the following to the end of this subsection:
The following procedure and information will be used as the source of reference if the measure
of damage is necessary as outlined in this subsection. The following procedure will be a
requirement of this contract:
The contractor shall submit to the Project Manager, a list showing all haul or transport roads that
will be used during the "Contract Time" of the project. This list shall be submitted no later than
five (5) work days prior to the start of any on-site work within the project limits.
During the "Final Inspection" process as outline in Subsection 00150.90, the Project Manager
shall list the location and description of all damage caused by the actions of the contractor and
the contractor shall make all necessary repairs prior to Yamhill County releasing them from their
responsibllities as outlined In this subsection.

SECTION 00160 - SOURCE OF MATERIALS

Comply with Section 001 60 of the Standard Specifications supplemented and/or modified as
follows:
00160.20(a) Buy America - Because federal highway funds have been involved on the Project,
the Contractor shall limit the quantity of foreign Materials incorporated into the Work as follows.
Section 635.410 of Title 23, Code of Federal Regulations, and the lntermodal Surface
Transportation Efficiency Act require that all Iron or steel manufacturing processes, including
without limitation the casting of Ingots, for Iron or steel Materials permanently incorporated into
the Project shall occur in the United States, unless the cost of foreign-origin iron or steel
Materials does not exceed one-tenth of one percent (0.1 %) of the Contract Amount or $2,500,
whichever is greater. The Contractor shall not incorporate foreign-origin iron or steel Materials in
excess of this amount into the Project. All foreign-origin iron or steel Materials incorporated in
the Proj ect in excess of the amount indicated above shall be removed and replaced with
domestic iron or steel Materials at the Contractor's expense. For purposes of this Specification,
the cost of foreign-origin Iron or steel Materials shall be the value of the Iron or steel products as
of the date they are delivered to the Project Site.
Manufacturing processes include without limitation the application of coatings to finished Iron or
steel products or components. Coatings include epoxy coating, galvanizing, painting, and any
other coating that protects or enhances the value of the steel or iron product or component.
The Contractor shall provide the Engineer with a Certificate of Materials Origin before
incorporating any iron or steel products into the Project. Unless a Certificate of Materials Origin
has been provided to the Engineer, the Materials shall be considered of foreign origin.
The Contractor shall retain manufacturers' certificates verifying the origin of all domestic iron or
steel Materials for 3 years after the date of final payment for the Project, and shall furnish copies
to the Engineer upon request.
Special Provisions: Yamhelas Westsider Trail (Phase 2) Project
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SECTION 00170 • LEGAL RELATIONS AND RESPONSIBILITIES
Comply with Section 00170 of the Standard Specifications modified as follows:
00170.04 Patents, Copyrights, and Trademarks - Replace the paragraph that begins " Prior
to use of designs, devices, materials, or processes ... " with the following paragraph:
Prior to use of designs, devices, materials, or processes protected by patent, copyright, or
trademark, the Contractor shall obtain from the Entity entitled to enforce the patent, copyright, or
trademark all necessary evidence of Contractor's legal right to use such design, device,
material, or process.
00170.05 Assignment of Antitrust Rights - Replace the bullet that reads "ORS 646.725; and"
with the following bullet:

• ORS 646.725; or
Add the following subsection:
00170.06 Federal-Aid Participation - This Project is to be conducted according to the
regulations applying to Federal-Aid Highway Projects.
00170.07 Record Requirements - In the paragraph that begins "For purposes of this
Subsection, the term ... 11, replace the words "OAR 731-005-0780" with the words "OAR 734-010-

0400".
00170.07(a) Record s Required - In the paragraph that begins "These records shall include ... ",
replace the bullet that begins "Contracts or documents of other .. .", with the following bullet:

• Contracts or documents of other arrangements with any Related Entity as defined in
OAR 734-010-0400.
In the paragraph that begins "The Contractor shall include ... ", replace the word s "OAR 731 -0050780" with the words "OAR 734-010-0400".
00170.07(b) Access to Records - In the paragraph that begins "The Contractor shall
provide ... ", replace the words "OAR 731-005-0780(9)" with the words "OAR 734-010-0400(9)".

00170.62 Labor Nondiscrimination - Add the following sentence to the end of this subsection:

It is a material term of this Contract that the Contractor certifies by entering into this Contract
that the Contractor has a written policy and practice that meets the requirements described In
ORS 279A.112 (House Bill 3060, 201 7) for preventing sexual harassment, sexual assault and
discrimination against employees who are members of a protected class and that the Contractor
shall maintain the policy and practice In force during the entire term of this Contract.

S!>(cial Provisions: Yamhelas Westsider Trail lPhasc 2) Project
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00170.65(a) General: Replace the paragraph that begins " As required by ORS 279C.520,
compliance by the ... "with the following paragraphs:
As required by ORS 279C.520, the Contractor shall comply with ORS 652.220 and shall not
unlawfully discriminate against any of Contractor's employees in the payment of wages or other
compensation for work of comparable character on the basis of an employee's membership in a
protected class. "Protected class" means a group of persons distinguished by race, color,
religion, sex, sexual orientation, national origin, marital status, veteran status, disability, or age.
Contractor's compliance with this provision constitutes a material element of the Contract and
failure to comply constitutes a material breach that entitles the Agency to exercise any remedies
available under the Contract, Including, but not limited to, termination for default.
As required by ORS 279C.520, the Contractor shall not prohibit any of the Contractor's
employees from discussing the employee's rate of wage, salary, benefits or other compensation
with another employee or another person .and shall not retaliate against an employee who
discusses the employee's rate of wage, salary, benefits or other compensation with another
employee or another person.

00170.65(e) Additional Requirements When Federal Fu nds are Involved - Replace this
subsection, except for the subsection number and title, with the following:
For this Federal-Aid Project, the Contractor shall comply with 00170.65(a) through 00170.65(d)
and the provisions of FHWA Form 1273, "Required Contract Provisions Federal-Aid
Construction Contracts", except Section IV of FHWA Form 1273 does not apply.

00170.70(a) Insurance Coverages - Acid the following to the end of this subsection:
The following Insurance coverages and dollar amounts are required pursuant to this subsection:

Insurance
Coverages

Combined Single Limit
per Occurrence

Commercial General Liability

$2,000,000

Commercial Automobile Liability

$1,000,000

Annual Aggregate
Limit
$3,000,000
(aggregate limit not required)

00170.70(c) Adclitlonal Insured -Add the following paragraph and bullets to the end of this
subsection:
Add the following as Additional Insureds under the Contract:
• Oregon Department of Transportation
• OBEC Consulting Engineers, a DOWL LLC Company

00170.72 Indemnity/Hold Harmless -Add the following paragraph and bullets to the end of
this subsection:
Extend indemnity, defense and hold harmless to the Agency and the following:
• Oregon Department of Transportation
Special Provisions: Yamhetas \Vestsider Trnit (Phase 2) Pcoject
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• OBEC Consulting Engineers, a DOWL LLC Company

SECTION 00180 - PROSECUTION AND PROGRESS

Comply with Section 00180 of the Standard Specifications supplemented and/or modified as
follows:
00180.41 Project Worl< Schedules - After the paragraph that begins "One of the following
Type ... " add the following paragraph:
In addition to the "look ahead" Project Work schedule, a Type 8 schedule as detailed in the
Standard Specifications is required on this Contract.
00180.G0(c) Beginning of Contract Time - Delete the words within this subsection and
substitute with the following:
When the Contract Time is stated in Calendar Days, counting of Contract Calendar Days will
begin on the day Yamhill County issues an official "Notice to Proceed" as outlined in Subsection
00130.90 of these Special Provisions.
Add the following subsection:
00180.S0(h) Contract Time - There is one Contract Time on this Project as follows:
The Contractor shall complete all Work to be done under the Contract, except for seeding
establishment and plant establishment, not later than May 1, 2020.
00180.86(b) Liquidated Damages - Add the following :
In this project, the contractor agrees to pay to Yamhill County, not as a penalty but as Liquidated
Damages, the amount of one half of one percent of the total "Bid Proposal" price for each
calendar day used in excess of the "Contract Time" or "Adjusted Contract Time.

SECTION 00195 • PAYMENT

Comply with Section 00195 of the Standard Specifications supplemented and/or modified as
follows:
00195.10 Payment For Changes In Materials Costs - Delete this subsection. De-Escalation
and Escalation clauses on materials used do not apply to this contract.
00196.12(d) Steel Materials Pay Item Selection - Add the following paragraph to the end of
this subsection:

Special Provisions: Yamhelas \Vestsider Trail (Phase 2) Project
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No Pay Items under this Contract qualify for the steel escalation/de-escalation program for this
Project.
00195.60(c-2) Cash, A lternate B (Retalnage Surety Bond) - Delete this subsection.
001 95.50(c-3) Bonds, Securities, and Other Instruments - Delete this subsection.
00195.60(d) Release of Retalnage - Delete this subsection.
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SECTION 00210 • MOBILIZATION

Comply with Section 00210 of the Standard Specifications.

SECTION 00220 • ACCOMMODATIONS FOR PUBLIC TRAFFIC

Comply with Section 00220 of the Standard Specifications.

SECTION 00225 • WORK ZONE TRAFFIC CONTROL

Comply with Section 00225 of the Standard Specifications modified as follows:
00225.01(b) Definitions - Add the following to the end of the subsection:

Temporary Walk -Temporary Surfacing for a sidewalk or Multi-Use Path designated to be
used by pedestrians, bicyclists, or other non-motorized users.
00226.02(a) Temporary Signs - Add the following to the end of the bullet list:
•

Install a 54-inch "TRUCl<S LEAVING HIGHWAY XXXX FT" sign in advance of each
entrance point to the Work Area at sign spacing "A" from the 'TCD Spacing Table" shown
on the Standard Drawings. Install a 54-inch "TRUCl<S ENTERING HIGHWAY XXXX FT"
sign in advance of each exit point from the Work Area at sign spacing "A" from the "TCD
Spacing Table" shown on the Standard Drawings.

SECTION 00231 • TEMPORARY ACCESS ROAD

Section 00231, which is not a Standard Specification, Is included in this Project by Special
Provision.
Description
00231,00 Scope - This Work consists of constructing, maintaining, and removing temporary,
unpaved access roads for the use of Contractor and Agency equipment and personnel as
needed, shown, or directed.
Materlals

00231, 11 Geotextlle - Furnish subgrade geotextile,

embankment geotextile, or riprap
geotextile, at the Contractor's option. Geotextile shall meet the requirements of Section 02320,
with documentation according to 02320.10(c).
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00231.12 Geogrld - Subgrade reinforcement geogrid, if used, shall meet the requirements of
Section 02320.
00231.13 Road Material - Furnish crushed aggregate base, stone embankment, or other
suitable granular material capable of supporting the weight of equipment Intended to use the
temporary access road.
Construction
00231.41 Clearing - Clearing brush and vegetation for temporary access roads is allowed in
the areas shown or where directed. Preserve and protect trees as shown or directed.

00231.42 Temporary Access Road - Construct temporary access roads to the width, grade,
profile, and depth of base sufficient to support the weight of equipment using the road. Install
geotextile or geog rid prior to placement of road material.
00231.43 Not for Public Traffic - Do not direct or allow public traffic to use temporary access
roads constructed according to this Section.

00231.44 Verification of Subgrade - In areas where permanent earthwork construction is
required on ground that has been occupied by a temporary access road, rework or replace
unstable materials to avoid and correct, according to 00330.40(c), excessive stress or strain that
could be detrimental to the subgrade.

00231.46 Verification of Original Ground - Test the density of the original ground according
to TM 158, in the presence of the Engineer, before beginning construction of the temporary
access road and after removing It. If post-removal density testing Indicates that the original
ground has been weakened by construction activities, or the presence or use of the temporary
access road, correct the deficient condition In an approved manner and at no additional
expense to the Agency.
Maintenance

00231.60 Surface Maintenance - Maintain temporary access roads so that the road surfaces
remain firm, smooth, free of ruts or standing water, and are graded to prevent concentrations of
runoff water. Promptly remove accumulations of mud or debris.

Finishing and Cleaning Up
00231.70 General - When a temporary access road Is no longer needed, do the following:

Remove all materials.
Restore areas occupied by the temporary access road to the original ground contours or as
directed.
Apply permanent seeding to the area occupied by the temporary access road according to
Section 01030.
Dispose of excess materials according to 00330.41 (a)(5).
Special Provisions: Ynmhclas Wcslsidcr Troil (Phase 2) Projecl

Page 43

Page 58

Exhibit 23
Kellington
May
14, 2020 Hearing Submittal
Page 117 of
306

App-A
Page 66 of 141

Measurement
00231.80 Measurement - Except for permanent seeding, no measurement of quantities will be
made for work performed under this Section.

Permanent seeding will be measured according to 01030.80.
Payment
00231,90 Payment - The accepted quantities of work performed under this Section, except for
permanent seeding work, will be paid for at the Contract Lump Sum amount for the Item
"Construct and Remove Temporary Access Road".

Payment will be payment in full for furnishing and placing all materials, and for furnishing all
equipment, labor, and incidentals necessary to complete the work as specified.
No separate or additional payment will be made for removing and disposing of temporary
access road materials or for restoring the areas to original ground contours.
Permanent seeding work will be paid for according to 01030.90.

SECTION 00253 • TEMPORARY WORK ACCESS AND CONTAINMENT

Comply with Section 00253 of the Standard Specifications.

SECTION 00280 - EROSION AND SEDIMENT CONTROL

Comply with Section 00280 of the Standard Specifications modified as follows:
00280.48 Emergency Materials - Add the following paragraphs after the paragraph that begins
"Provide, stockpile, and protect...":

Provide and stockpile the following emergency materials on the Project site:
Item

Quantity

Plastic Sheeting ....................................................... 730 SQYD

SECTION 00290 - ENVIRONMENTAL PROTECTION

Comply with Section 00290 of the Standard Specifications modified as follows:
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00290.20(c)(1) General - Replace the paragraph that begins "Segregate all demolition debris
according to ... " with the following paragraph:
Segregate all demolition and construction debris according to its intended end use (reuse,
recycle, or dispose). If required, store in designated areas in a manner that prevents
contamination to Soil and water and prevents fugitive dust emissions. Remove all waste
materials recovered from the site unless otherwise approved, In writing. Retain disposal and
recycling facility receipts for wastes generated on site for at least 1 year after completion of the
Project. Provide copies of the receipts to the Engineer within 7 Calendar Days of the disposal or
recycling.
00290.20(c)(2) Clean FIii - Add the following paragraph to the end of this subsection:
Manage all excavated soil that does not meet the definition of clean fill according to
Section 00294.
00290.20(c)(3) Reuse, Recycle and Dispose of Materials - Replace the title of this
subsection with "Reuse, Recycle, Compost and Dispose of Materials".
(3) Reuse, Recycle, Compost and Dispose of Materials - Replace the three bullets with the
following bullets:

•

Reuse demolition and construction debris.

•

Recycle demolition and construction debris.

• Compost or mulch yard waste material from lawn and landscape maintenance.
•

If It is not feasible to reuse, recycle, or compost, ("feasible" is defined as a facility that Is
capable of handling the material, will take the material and the cost of transportation plus
the cost to reuse or recycle the material Is equal to or less than the costs of disposal)
dispose of waste material according to the following:

00290.30(a) Pollutlon Control Measures - Add the following subsections and bullets:
(6) Other Splll Prevention and response Measures: Add the following bullets:

• Maintain oil absorbent booms on-site to facilitate cleanup of spills into or adjacent to
Stag Hollow Creek. Use weather resistant, hydrophobic, and absorbent filled booms.
The following booms are acceptable for use:
• PIG - Oil-Only Absorbent Boom Model# BOM403, 5" X 20'
• AbsorbentsOnline.com - Oil Absorbent booms, Model# A520S, 5" X 20'
• Grainger - Oil-Dri Absorbent Boom - Model# L90857, 5" X 20'
•

In the event of an accidental discharge Into or adjacent to Stag Hollow Creek,
immediately deploy oil absorbent booms across Stag Hollow Creek. Booms shall be
placed as far downstream as practical while remaining completely within the project
area right-of-way.
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(7) Water Quality:
•

Do not discharge contaminated or sediment-laden water, including drilling fluids and
waste, or water contained within a work area isolation, directly Into any waters of the
State or U.S. until it has been satisfactorily treated (using a best management practice
such as a filter, settlement pond, bio-bag, dirt-bag, or pumping to a vegetated upland
location).

•

Do not use permanent stormwater quality treatment facilities to treat construction runoff
unless prescribed by an ESCP approved under Section 00280

• If construction discharge water is released using an outfall or diffuser port, do not
exceed velocities more than 4 feet per second, and do not exceed an aperture size of
1 Inch.
•

Implement containrnent measures adequate to prevent pollutants or construction and
demolition materials, such as waste spoils, fuel or petroleum products, concrete cure
water, silt, welding slag and grindings, concrete saw cutting by-products and
sandblasting abrasives, from entering waters of the State or U.S.

•

Implement containment measures adequate to prevent flowing stream water from
coming Into contact with concrete or grout within the first 24 hours after placement.

•

Cease project operations under high flow conditions that may result in inundation of the
project area, except for efforts to avoid or minimize resource damage.

• The Engineer retains the authority to temporarily halt or modify the Work in case of
excessive turbidity or damage to natural resources.
•

If Work activities violate permit conditions or any requirement of this subsection, stop
all in-water work activities and notify the Engineer.

00290.34 Protection of Fish and Fish Habitat ~ Add the following paragraph:
Meet with the Agency Biologist, Resource Representative, Project Manager, and inspector on
site, before moving equipment on-site or beginning any work, to ensure that all parties
understand the locations of sensitive biological sites and the measures that are required to be
taken to protect them.
00290.34(a) Regulated Work Areas - Add the following to the encl of this subsection:
Except for planting Work, do not enter or allow Equipment or Materials to enter the No Work
Areas shown in the Plans at any time. Do not enter the No Work Areas to perform planting
Work without written permission from the Engineer.
The ordinary high water (OHW) elevation for Stag Hollow Creek within the Project area is shown
on the Plans and identified as "OHW' or "Regulated Work Area". No access, Equipment,
Materials, or Work Is allowed below the OHW regulated work area of Stag Hollow Creek.
Add the following subsection:

00290.34(c) Aquatic Species Protectio11 Measures Required by Environmental Permits:
(1) General Requirements:
•

Do not apply surface fertilizer within 50 feet of any stream channel.
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Use heavy equipment as follows:
• Choice of equipment must have the least adverse effects on the environment (for
example: minimally sized, low ground pressure).
• Secure absorbent material around all stationary power equipment ( for example:
generators, cranes, drilling equipment) operated within 150 feet of wetlands, waters of
the State, waters of the U. S., drainage ditches, or water quality facilities to prevent
leaks, unless suitable containment is provided to prevent spills f ram entering waters of
the state or waters of the U.S.
• Store fuel and maintain all equipment in staging areas that are at least 150 feet away
from any waters of the State, waters of the U.S., or storm inlet or on an impervious
surface that Is Isolated from any waters of the State, waters of the U.S., or storm inlet.
•

Before beginning work on temporary access routes that are not shown, submit a
proposal to the Engineer for approval.

(2) Special Aquatic Habitats - The following exploration or construction activities are not
allowed in special aquatic habitats:

•

Use of pesticides and herbicides, unless allowed according to Section 01030.

(3) Site Restoration - Restore damaged streambanks to a natural slope, pattern, and profile
suitable for establishment of permanent woody vegetation unless precluded by pre-project
conditions (for example: natural rock substrate):

• Replant all damaged streambanks before the first April 15 following construction.
• Stabilize all disturbed soils, including obliteration of temporary access roads, following
any break In work unless construction will resume In 4 Calendar Days.
00290.41 Protection of Wetlands - Replace the title of this subsection with "Protection of
Waters of the U.S. or State"

Delete the paragraph that begins with "For the purposes of this Section ... ".
00290.41(a) Identifying Wetlands - Replace the title of this subsection with "Identifying
Waters of the U.S. or State, Including Wetlands"
Add the following subsection:
00290.42 Work Containment Plan - A Work Containment Plan (WCP) is required on this
Project for temporary work bridge and YWT-1 bridge construction activities.
Develop and submit a WCP for approval at least 14 Calendar Days prior to mobilization for
temporary work bridge and YWT-1 bridge construction activities. Maintain a copy of the WCP on
the Project Site at all times during construction, readily available to employees and Inspectors.
Ensure that all employees comply with the provisions of the WCP. Design the WCP to avoid or
minimize disturbance to protected features (sensitive cultural or natural resources, Regulated
Work Areas, aquatic life or habitat in Regulated Work Areas) related to Contractor operations.
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Before developing the WCP, meet with Agency to review the Contractor's activities that require
the WCP to ensure that all parties understand the locations of protected features to be avoided
and the measures needed to avoid and protect them.
Notify the Project Manager at least 10 Calendar Days before beginning work access or
containment construction activities.
The Agency reserves the right to stop work and require the Contractor to change the WCP
methods and equipment before any additional Contract work, at no additional cost to the
Agency, if and when, in the opinion of the Agency, such methods jeopardize sensitive cultural or
natural resources, Regulated Work Areas, or aquatic life or habitat in Regulated Work Areas.
The WCP shall identify how the Contractor's construction operations will protect regulated
features during mobilization, construction, maintenance, and demolition. Include a narrative
describing compliance with Section 00290 as related to construction, operation, and demolition
activities specified in Section 00253. ·
Design, construct, maintain, and remove temporary work access and containment systems
according to Section 00253.
00290.90 Payment - Add the following paragraph(s) to the end of this subsection:

The Work Containment Plan will be paid for at the Contract lump sum amount for the item "Work
Containment Plan".
Payment will be payment in full for furnishing all materials, equipment, labor, and incidentals
necessary to complete the work as specified. Payment Includes providing and updating the
Work Containment Plan.
No separate or additional payment will be made for orange plastic mesh fencing. No separate
or additional payment will be made for furni shing or placing absorbent booms across Stag
Hollow Creek.

SECTION 00294 - CONTAMINATED MEDIA

Section 00294, which is not a Standard Specification, is included in this Project by Special
Provision.
Description
00294.00 Scope - In addition to the requirements of Section 00290 and these specifications,
this work consists of the following:

Excavate and reuse the contaminated soils on-site from the following locations:
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Location/Station

Depth
below grade
(feet)

Approximate
Quantity
(tons)

Assumed Contaminants

Entire Project Limits

Full Depth of
Excavation

41

Low levels of the following:
Hydrocarbons, Herbicides, and
Naturally Occurring Heavy Metals

Prepare a Health and Safety Plan (HASP) for work within the contaminated areas of the
Project.
00294.03 Submittals - Submit the following documents:

• A site specific HASP at least 10 Calendar Days before the pre-construction conference.
• Modifications to the HASP that are requested by the Engineer within seven Calendar
Days of the request.
Labor
00294.30 Personnel Qualifications - Provide employees meeting the following requirements:

• A contractor with at least 2 years experience cleaning up and managing petroleum
contaminated soll or groundwater In Oregon under DEQ rules.
Construction
00294.40 Contaminated Soll Excavation - Excavate and handle contaminated soil according
to the following:

• Notify the Engineer 3 Calendar Days before beginning excavation activities within
contaminated areas.
• Allow the Agency to collect soil and groundwater samples during excavation activities.
• Remove contaminated media from the exterior of all vehicles before they leave the Project
Site
• Where over excavation is required , backfill the excavation according to 00330.42.
00294.41 Contaminated Soil Manag ement - Reuse contaminated soil according to the
following:
• Reuse On-Site:

• Reuse the contaminated soil on the project between Station "Y" 2079+72.82 and
Station "Y" 2080+48.90 and between Station "Y" 2081+25.73 and Station "Y"
2082+01.82 as shown.
Measurement
00294.80 Measurement - No measurement of quantities will be made for health and safety
plan.
Special Provisions: Yomhelns Wcstsider Trail (Ph11Se 2) Project
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Payment
00294.90 Payment - The accepted quantities of work performed under this Section will be paid
for at the Contract unit price, per unit of measurement, for the following item:
Pay Item

Unit of Measurement

(a) Health and Safety Plan ............................................. Lump Sum
Payment for excavation, and placement of contaminated soil will be included in payment made
for the appropriate items under which excavation of the contaminated material is required.
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SECTION 00306 - CONSTRUCTION SURVEY WORK
Section 00305, which Is not a Standard Specification, Is included for this Project by Special
Provision.

Description
00305.00 Scope - Provide construction survey work according to the current edition on the
date of Advertisement, of the ODOT "Construction Surveying Manual for Contractors". This
manual is available on the web at:
hltp://www.oregon.gov/ODOT/ETA/Documents Geornetronics/Constru ction-Survey-ManualContractors.pdf

Measurement
00306.80 Measurement - No measurement of quantities will be made for construction survey
work.

Payment
00305.90 Payment - The accepted quantities of construction survey work will be paid for at the
Contract lump sum amount for the item "Construction Survey Work".
Payment will be payment In full for furnishing all material, equipment, labor, and incidentals
necessary to complete the work as specified.
No separate or additional payment will be made for any temporary protection and direction of
traffic measures Including flaggers and signing necessary for the performance of the
construction survey work.
No separate or additional payment will be made for preparing surveying documents including
but not limited to office time, preparing and checking survey notes, and all other related
preparation work.
Costs Incurred caused by survey errors will be at no additional cost to the Agency. Repair any
damage to the Work caused by Contractor's survey errors at no additional cost to the Agency.
The Engineer may make an equitable adjustment, which may decrease the Contract Amount, if
the required survey work is not performed.

SECTION 00310 - REMOVAL OF STRUCTURES AND OBSTRUCTIONS
Comply with Section 00310 of the Standard Specifications.
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SECTION 00320 - CLEARING AND GRUBBING
Comply with Section 00320 of the Standard Specifications.

SECTION 00330 - EARTHWORK

Comply with Section 00330 of the Standard Specifications modified as follows:
00330.03 Basis of Performance - Add the following paragraph to the end of this subsection:

Perform all earthwork under this Section on the embankment basis.
00330.42(c)(3) Embankment Slope Protection - Add the following paragraph:

Construct the outer 12 inches of embankments with suitable materials to establish slope
stabilization through permanent seeding. If suitable material Is not available, provide suitable
materials from a Contractor-provided source which conforms to the requirements of 00330.11
or 00330.13 and provides favorable conditions for germination of seed and growth of grass.

SECTION 00360 - GEOSYNTHETIC INSTALLATION

Comply with Section 00350 of the Standard Specifications.

SECTION 00390 - RIPRAP PROTECTION

Comply with Section 00390 of the Standard Specifications.
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SECTION 00510 -STRUCTURE EXCAVATION AND BACKFILL

Comply with Section 00510 of the Standard Specifications modified as follows:
00510.80(b)(1) Lump Sum -Add the following to the end of this subsection:
The estimated quantity of structure excavation is:
Location

Structure Excavation
(Cubic Yard)

Bridge No. YWT-1

16

00510.80(d) Granular Wall/Structure Backfill - Replace this subsection, except for the
subsection number and title, with the following:
Granular wall backfill and granular structure backfill will each be measured by one of the
following methods:

(1) Lump Sum - Under this method, no measurement of quantities will be made. The
estimated quantity of granular structure backfill Is:

Granular
Structure Backfill
(Cubic Yard)

Location
Bridge No. YWT-1

24

SECTION 00620 • DRIVEN PILES

Comply with Section 00520 of the Standard Specifications modified as follows:
00620.11 Engineer's Estimated Length List - Add the following to the end of this subsection:
The Engineer's estimated lengths of steel piling are:

Location
YWT-1 Bent 1
YWT-1 Bent 2

Number
4
4

Length
(feet)
42.58
43.08

Type and
Size
PP 16x0.5
PP 16x0.5

00620.16 Sheet Piling - Furnish sheet piling fabricated from ASTM A572 Grade 50 steel, with
tip reinforcement, and meeting the properties requirements shown on the Plans.

Submit the following unstamped information for approval according to 00150.35:
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Manufacturer's name
Section modulus
Section depth
Wall thickness
Grade of steel
Details and dimensions of sheets
Details and dimensions of corner sheets
Detail layout of sheet piles to fit pile cap and wingwall geometry as shown
Detail of sheet pile tip reinforcement, required.

00520.20(d)(3) Wave Equation Method - Add the following paragraph and table to the encl of
this subsection:
The input values for the wave equation analyses are:

Bent

1
2

PIie Type

PP 16 X 0.500
pp 16 X 0.500

PIie Length •
(Feet)

42.58
43.08

Quake (Inches)

Damping (sec.lft.)

Skin

Toe

Skin

Toe

0.10
0.10

0.26
0.26

0.2

0.15
0.15

0.2

%skin
(ITYS)

Rn
(kips)

67
67

400
400

• These pile lengths are based on the top of the pile being at the finished cutoff
elevation. All additional pile length above the cutoff elevation, that may be required to
accommodate the Contractors pile Installation method or site conditions, shall be
added to the lengths listed above and appropri ate changes made to the skin friction
distribution Input listed below.
00520.43(c) End Treatment - Add the following sentence to the end of this subsection:
Drive sheet piles with universal drive point protective tips.
00520.80(9) Sheet Piling - No measurement of quantities will be made for furnishing sheet
piling. The estimated quantity of steel sheet piling required is 3670 square feet, not including
overlaps.
00520.90 Payment - Add the following pay items and paragraphs:
Pay Item

Unit of Measurement

(I) Furnish Steel Sheet Piling ................. ... ..... ... ................ ............ ... Lump Sum
(m) Drive Steel Sheet Piling ..... .. ........ ............ ... .. .. .... .. .. .. .. .. ............... Lump Sum
Payment for item (I) will be payment for furnishing sheet piling and protective tips.
Payment for item (m) will be payment for driving sheet piling, Including all Equipment, labor and
Incidentals required to perform the Work as shown.
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SECTION 00530 - STEEL REINFORCEMENT FOR CONCRETE

Comply with Section 00530 of the Standard Specifications modified as follows:
00530.42(c)(1) General - Replace the paragraph that begins "When approved, dowels may be
replaced ... " with the following paragraph:

For staged construction, dowels may be replaced by reinforcing bars with threaded sleeve
mechanical splice couplers embedded in the portion of concrete placed first and threaded
reinforcing bars Inserted In the couplers after forms are removed. Approval by the Engineer Is
required for the substitution. Construct assemblies that develop 125 percent of the specified
minimum yield strength of the dowels shown or specified. Construct reinforcing bars that have
effective splice or development lengths equal to the replaced dowels.
00630.42(c)(3) Installation - Replace this subsection, except for the subsection number and
title, with the following:

Install splices in the presence of the Engineer. Splices made without the Engineer present will
be rejected.
Do not place stirrups and other reinforcing bars between a mechanical splice sleeve and the
surface of the concrete where it would impair the specified clearance. Instead, place additional
reinforcement as necessary at no additional cost to the Agency.
When using epoxy coated reinforcing bars, coat mechanical splices prior to installation
according to ASTM A775. After the splices are attached to the rebar, coat exposed areas of
bare steel and seal the rebar to splice interface with a manufacturer recommended patching
material according to ASTM A775.
00530.45 Inspection and Repair of Epoxy Coated Rebar - Replace the sentence that
begins" Before Installation, patch all visual defects ... " with the following sentence:
Before installation, patch all visual defects in the coating with a manufacturer recommended
patching material according to ASTM A775.
00630.47(c) Installation - Replace the paragraph that begins "When using epoxy coated
reinforcing bars ... " with the following paragraph:

When using epoxy coated reinforcing bars, coat heads prior to installation according to
ASTM A775. After the heads are attached to the rebar, coat exposed areas of bare steel and
seal the rebar to head Interface with a manufacturer recommended patching material according
to ASTM A775.
00530.80(a) L ump Sum - Add the following to the end of this subsection:
The estimated quantity of reinforcement is:
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Uncoated Reinforcement Quantity (Pound)
Grade 60

Grade 80

Grade 100

Stainless
Steel
Grade

10,000

The weight of miscellaneous metal, including Nelson Studs and bridge rail cast-in-place anchor
bolt assemblies, based on weights listed in 00530.B0(b) and Project quantities, is included in the
estimated quantity of uncoated reinforcement.
00530.90 Payment - Replace this subsection, except for the subsection number and title, with
the following:

The accepted quantities of reinforcement will be paid for at the Contract unit price, per unit of
measurement, for the following items:
(a) Reinforcement, Grade _ .............................................................. Lump Sum
The grade of reinforcement will be inserted In the blank.
Item (a) includes fabricating and placing uncoated reinforcement as specified.
Payment for reinforcement will be made when the reinforcement is incorporated into the
concrete.
Payment will be payment in full for furnishing and placing all Materials, and for furnishing all
Equipment, labor, and Incidentals necessary to complete the Work as specified,
No separate or additional payment will be made for clips, wire, separators, wire chairs, and
other Material used in fastening the reinforcement in place.

SECTION 00540 • STRUCTURAL CONCRETE

Comply with Section 00540 of the Standard Specifications modified as follows:
00640.17(a) Aggregate - Replace
this
entire
and 00540.17(a)(2), with the following subsection:

subsection,

Including 00540.17(a)(1)

00540.17(a) Aggregate - Acceptance of aggregate will be according to 02690.12.
00540.17(c)(2) Actual Strength Test Value - Replace this subsection, except for the
subsection number and title, with the following:

The ASTV at 28 Days is the average compressive strength of the three cylinders tested. Discard
all specimens that show definite evidence, other than low strength, of improper sampling,
molding, handling, curing, or testing. The average strength of the remaining cylinders shall then
be considered the test result.
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00540.49(a)(1) Hot Weather - Replace the paragraph that begins "Maintain the concrete
temperature ... " with the following paragraph :
Maintain the concrete temperature during hot weather as specified. When concrete
temperatures approach the maximum allowable temperature according to 02001 .20(d), take
appropriate action to lower the concrete temperature.
00540.61 (a) General Requirements - Replace the paragraph that begins "Cure cast-in-place
concrete ... " with the following paragraph:
Cure cast-in-place concrete surfaces with water, wet burlap, and a layer of 4 mil polyethylene
film, except polypropylene fabric may be used in place of wet burlap on horizontal surfaces.
Begin curing as soon after placement as possible without damaging the freshly placed concrete.
Continue curing for 7 Calendar Days (1 4 Calendar Days for bridge decks) after placement.
Add the following paragraph to the end of this subsection:
If the ambient temperature falls below 50 °F, or Is forecasted to be below 50 °F, provide a 24hour continuous recording thermometer and place It directly on the surface of the concrete.
Once placed, the thermometer shall remain In place for the duration of the cure period. Use
methods approved by the Engineer to maintain a concrete temperature of at least 50 °F during
the cure period.
00540.80(a)(1) L um p Sum - Add the following to the end of this subsection:
The estimated quantity of concrete Is:
Bridge No. YWT-1

Type and Class
Foundation Concrete, Class 4000
General Structural Concrete, Class 4000

Special Provisions: Yomhelas Wrnsider Trail (Phase 2) Project
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SECTION 00550 • PRECAST PRESTRESSED CONCRETE MEMBERS
Comply with Section 00550 of the Standard Specifications modified as follows:
00550.12(c)(3) Acceptance - Replace this subsection with the following two subsections:
(3) Actual Strength Test Value • The ASTV at 28 days is the average compressive
strength of the three cylinders tested.

Discard all specimens that show definite evidence, other than low strength, of improper
sampling, molding, handling, curing, or testing. The average strength of the remaining
cylinders shall then be considered the test result.
(4) Acceptance - Hardened concrete members with an ASTV meeting or exceeding the
specified design strength, f'c, will be acceptable for strength.

If the ASTV is less than f'c but at least 85 percent of f'c, the Engineer may review the results
to determine if the member is suitable for the intended purpose. If suitable, the concrete
represented by an ASTV less than f'c may be accepted subject to a price adjustment
according to 00150.25.
Concrete that has an ASTV less than 85 percent of f'c will not be accepted . All costs of
removal, replacement, and all related work are the Contractor's responsibility.
00560.90 Payment - In the paragraph that begins "No separate or additional payment will
be ... ", add the following bullet to the bullet list:
• surface finish on members

SECTION 00687 • BRIDGE RAILS
Comply with Section 00587 of the Standard Specifications modified as follows:
00687.10 Materials -Add the following to the end of the list:

Coating Materials for Concrete .............................. 02210.30
00587.42(e) Latex Paint Cure for PCC - Replace this subsection with the following subsection:

00587.42(e) Latex Emu lsion Paint Cure for PCC - As an option to curing cast-in-place or
slipformed bridge rails, the following procedure may be used:
• Allow free moisture to flash off, but only until the concrete surface does not glisten, and
never for more than 1 hour.
• Apply latex emulsion paint from the QPL as follows:
• Apply the first coat at an application rate of 150 square feet per gallon.
Special Provisions: Yamhelas Westsider Trail (Phase 2) Project
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• Allow the first coat to air-dry for 1 hour.
• Apply the second coat at an application rate of 150 square feet per gallon, with the
application direction transverse to the direction of the first coat.
00587.80 Measurement - Add the following to the end of this subsection:
I

The estimated quantity of bridge rail is:
Structure

Bridge No. YWf-1

Rall Type
Pedestrian Rail, Modified

Quantity
(Foot)
212

00687.90 Payment -Add the following paragraph after the parag raph that begins "No
separate or additional... ":

No separate or additional payment w ill be made for paving dams as shown .
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SECTION 00640 -AGGREGATE BASE AND SHOULDERS

Comply with Section 00640 of the Standard Specifications modified as follows:
00640.10 Materials - Replace the sentence that begins "Furnish Aggregates of either ... " with

the following sentence:
Furnish 3/4" - 0 base aggregate.
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SECTION 01030 - SEEDING

Comply with Section 01030 of the Standard Specifications modified as follows:
01030.13(f) Types of Seed Mixes ~ Add the following to the end of this subsection:

Provide the following seed mix formulas:
•

Permanent Seeding:

Botanica l Name
PLS + (% Purity x % Germination) = Amount
(Common Name)
(lb/acre) (minimum)
(minimum)
(lb/acre)
Fesuca rubra, "Claudia"
(Claudia Creeping
Red Fescue)
79.1
Lolium perenne,
"Delaware dwarf"
(Delaware Dwarf
Perennial Ryegrass)
68.1
Lolium perenne,
"Barclay"
(Barclay Perennial
Ryegrass)
168.8
Lupin us polyphy/lus
(Large Leaf Lupine)
34.0

SECTION 01040 - PLANTING

Comply with Section 0 1040 of the Standard Specifications modified as follows:
01040.90(d) Plant Materials - Replace the paragraph that begins "Partial payments for plant
Materials will ... " and the partial payment table with the following paragraph and table:

Partial payments for plant Materials will be made as follows:
At the time of the original planting .......................................... 60%
After the first plant establishment inspection .......................... 10%
After the second plant establishment Inspection .................... 10%
After the third plant establishment inspection ......................... 10%
At completion of the establishment period ............................. 10%

Special Provisions: Yamhelas Weslsider Trail (Phase 2) Project

Page 61

Page 76

Exhibit 23
Kellington
May
14, 2020 Hearing Submittal
Page 135 of
306

App-A
Page 84 of 141

SECTION 02001 - CONCRETE

Comply with Section 02001 of the Standard Specifications modified as follows:
02001 .02 Abbreviations and Definitions - Replace this subsection, except for the subsection
number and title, with the following:
ASTV

- Actual Strength Test Value - average of test cylinder compressive strengths

f'c

- Minimum Specified Compressive Strength at 28 days

!'er

-

GGBFS HPC
-

HRWRA PPCM
SCM
SSD
w/cm Ratio

WRA

-

Average Compressive Strength Over-design. The average strength required to
assure that, with normal variations, the concrete will meet l'c
Ground Granulated Blast Furnace Slag
High Performance Concrete
High-Range Water-Reducing Admixture (super-plasticizer)
Precast prestressed concrete member
Supplementary Cementltious Materials
Saturated Surface-Dry
- Water-Cementitious Material Ratio
Water Reducing Admixture

Cementltlous Materials - Portland cement and supplementary cementitious materials.
High Performance Concrete - Concrete designed for enhanced durability and performance
characteristics. High performance concrete is Identified on the Plans by the letters "HPC" in
front of the concrete class designation (for example, HPC4500 - 1 1/2).

Moderate Exposure - Elevations below 1,000 feet.
Pozzolans - Fly ash, silica fume, and metakaolin.
Severe Exposure - Elevations 1,000 feet and above.
Supplementary Cementitlous Materials - Fly ash, silica fume, metakaolin, and ground
granulated blast furnace slag.
02001 .10 Materlals - Replace this subsection, except for the subsection number and title, with
the following:

Furnish Materials meeting the requirements of the following:
Aggregates ................................................................. 02690
Cement .......................................................................02010
Chemical Admixtures ................................................. 02040
Concrete Modifiers ..................................................... 02035
Supplementary Cementitious Materlals......................02030
Synthetic Fiber Reinforcing ........................................ 02045
Special Pro\'isions: Yamhclas Wcstsidcr Trail (Phase 2) Project
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Water .......................................................................... 02020
02001.20(a) Strength - Replace this subsection, except for the subsection number and title,
with the following:
Provide concrete meeting the required Classes shown in the Contract Documents. The class of
concrete designates the minimum required compressive strength, f'c at 28 days.
Table 02001 -1
Concrete Strength and Water/Cementitlous
Material (w/cm) Ratio
Type of
Concrete

Strength
(PSI)

Maximum
w/cm Ratio

3300

0.50

3300
(Seal)

0.45

4000

0.48

HPC4500

0.40

5000 and
Above

0.40 1

HPC5000
and above

0.40

Drilled Shaft

4000

0.48

Paving

4000

0.44

Structural

1

PPCM's with cast-in-place decks and no
entrained air may have w/cm as follows:
5000 psi - 0.48; 5500 psi - 0.44; 6000 psi and up - 0.42
(1) Required Over Design Strength (fer) - Using the ASTV from either field results or trial
batch cylinder's, provide calculations demonstrating compliance with one of the following:

• !'er

=

/'c x 1.20 for up to but not Including Class 6000;
and higher

• /'er = f'c + 1.34 x

J'c,

=f'c x 1.15 for Class 6000

S 1 for up to but not Including Class 6000;
Class 6000 and higher

f'er = f'c + 1.28 x

S 1 for

1

For current designs, S Is the standard deviation of 28-Day cylinder strengths from the
available data set. For new mix designs, the second option above may be used if there
are at least 15 sets of 28-Day cylinders from a similar class (± 1,000 psi) mix design
produced at the same plant.

(2) Flexural Beams - Flexural beams for paving concrete mix designs shall achieve 600 psi
at 28 Days.
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02001.20(c) Slump - Replace this subsection, except for the subsection number and title, with
the following:
Provide concrete at the appropriate slump shown in Table 02001 -3. Take corrective action to
maintain a consistent slump at the point of discharge from the delivery vehicle.
Table 02001 -3
Concrete Slump
Condition

Slump

Concrete without WRA

4" max.

Concrete with WRA

5"max.

Concrete with HRWRA

5 1/2" ± 2 1/2"

Precast Prestressed
Concrete with HRWRA

10" max.
811 ± 2"

Seal Concrete
Drilled Shaft Concrete

8 1/2" ± 1 1/2" 1

1

Maintain a minimum slump of 4 inches throughout
drilled shaft placement, including temporary casing
extraction.

Add the following subsection:
02001.20(e) Durability - For HPC and SFC designs, except designs for precast bridge rail
elements, the following additional requirements apply:

1

Test

Test Method

Acceptance Value

Length Change
Permeability

ASTM C157
AASHTO T 277

-0.045%
1,000 Coulombs (max.) at 90 days

1

Only required for alternate HPC designs. See 02001.30(b)(2).

02001.30 Concrete Mix Design - Replace this subsection with the following subsection:
02001.30 Concrete Constituents:
(a) Portland Cement - Use AASHTO M 85 or ASTM C150, Type I or II cement for structural
or paving concrete. Use AASHTO M 85 or ASTM C150, Type Ill cement for precast
prestressed concrete. Provide all cement from the QPL.

(b) Supplementary Cementltlous Materials - SCM may be used separately or in
combinations up to the specified maximum percentage by mass according to the following:
(1) General Limits - SCM may be used separately or in combination as shown:
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Maximum
25%
50%
5%
Maximum
50%*
30%*

* Fly ash + other pozzolans shall constitute no rnore than 25% and silica furne
shall constitute no more than 5% of the total weight of cementitious materials.
When silica fume Is added to truck mixed concrete, mix the batch a minimum of
100 revolutions at the mixing speed specified by the manufacturer before leaving the
batch plant.
(2) HPC Cern entltlous Composition - Provide HPC with one of the following:

• Cernentitious material with 66 percent porlland cement, 30 percent fly ash,
and 4 percent silica fume.
• Cement with SCM proportioned according to 02001.30(b)(1) and with trial batches
performed to demonstrate that the proposed alternate ·mix design provides a
maxirnurn of 1,000 coulombs at 90 days when tested according to AASTHO T 277.
• Cementitious material with modifiers and with trial batches performed to
demonstrate that the proposed alternate mix design provides a maximum
of 1,000 coulombs at 90 days when tested according to AASTHO T 277.
(c) Blended Hydraulic Cement - Blended hydraulic cement may be used subject to the
limits of02001.31(b)(1) and 02010.20.
(d) Chemical Admixtures - Use chemical admixtures according to the manufacturer's

recommendations. Use WRA in all seal concrete and in Class 5000 concrete or greater. Use
HRWRA in all HPC.
Use a superset extender from the QPL in all concrete for bridge decks. Use an appropriate
amount to extend the initial set time of the concrete by 90 minutes.
(e) Aggregate - If the nominal maximum size of the coarse Aggregate is not included as a
part of the class of concrete, or shown on the Plans, any size from 1 1/2-inch to 3/8-lnch
nominal maximum size Aggregate rnay be used according to ACI guidelines except:
• Use 1 1/2 inch nominal maximum size Aggregates in bridge deck concrete.
• Use 1 1/2 inch nominal maximum size Aggregates In paving concrete unless
otherwise indicated.
• Use 3/8 inch nominal maximum size Aggregates in drilled shafts unless otherwise
indicated.
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(f) Synthetic Fiber Reinforcing for Concrete - Use synthetic fiber reinforcing from the QPL
and according to Section 02045 in all bridge deck and silica fume overlay concrete. Use
synthetic fiber reinforcing according to the manufacturer's recommendations at the rate
designated on the QPL. Fiber packaging Is not allowed in the mixed concrete.
Proportion all HPC for a minimum coarse Aggregate absolute solid volume according to
Table 02001 -4:
Table 02001 -4
Absolute Solid Volume
Maximum Nominal
Aggregate Size

Cu. Yd. (Aggregate)/
Cu. Yd. (Concrete)

3/8"

0.36

1/2"
3/4"

0.38

1"

0.42

1 1/2"

0.44

0.40

Two or more Aggregate products or sources meeting Specifications may be blended to improve
concrete properties. Blending non-specification Aggregate Materials, except for gradation, with
specification Materials is not allowed.
02001.31 Concrete Constituents - Replace this subsection with the following subsection:

02001.31 Concrete Mix Design - Submit new or current mix designs, prepared by a CCT, for
each required class of structural or paving concrete to the Engineer for review. Allow 21
Calendar Days for the review. Design mixes by the volumetric method in ACI 21 1.1 to achieve
the properties of 02001.20. Do not proceed with concrete placement until the Engineer has
determined that the mix design complies with the Specifications. Review of concrete mix
designs does not relieve the Contractor of the responsibility to provide concrete meeting the
Specification requirements.
02001 .32{a) Trial Batch - Add the following to the end of this subsection:
Furnish all materials, Equipment and Work required for designing the mixes, testing Materials,
and making trial batches to verify the final design for final use at no additional cost to the
Agency.
02001.32(c) Strength Tests - Replace this subsection with the following subsection :
02001 .32(c) Hardened Concrete - When applicable, test properties according to the following
test methods:
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Test Method
AASHTO T 22
AASHTO T 97
ASTM C157
AASHTOT277

(1) Compressive Strength Tests - For each trial batch, cast and cure at least three test
cylinders according to AASHTO T 23 or AASHTO R 39, In 6 inch by 12 inch or 4 incl1
by 8 inch single use plastic molds. Test at 28 days according to AASHTO T 22.
(2) Flexural Strength Tests - For each paving concrete trial batch, cast and cure at least
three flexural beams according to AASHTO T 23 or AASHTO R 39. Test flexural beams
at 28 days according to AASHTO T 97.
(3) Length Change Tests - For all HPC and SFC mix designs, except for precast bridge rail
elements, make at least three specimens from the trial batch for length change testing.
Sample prisms shall have a square, 4 inch by 4 Inch cross section. Wet cure the samples
until they have reached an age of 28 days, including the period in the molds. Store and
measure samples according to ASTM C157, Section 11.1.2. Report length change results
at 28 days.

(4) Permeability Tests - For alternate HPC mix designs, make at least three specimens
from the trial batch for permeability testing. Prepare, cure, dry and test according to
AASHTO T 277. Report permeability in coulombs at 90 days.
02001.32(d) Length Change Tests - Delete this subsection.
02001 .32(e) Permeability Tests - Delete this subsection.
02001.33 Required Over Design Strength (!'er) for New Mix Designs - Delete this
subsection.
02001.34(a) Length Change Tests - Delete this subsection.
02001.34(b) Permeability Tests - Delete this subsection.
02001.36 Required Submlttals for Mix Designs - Replace this entire subsection with the
following subsection:
02001.35 Required Submlttats for Mix Designs - Submit the following information for each
concrete mix design:
(a) Supplier's Information - Provide the supplier's unique mix design identification number
and batch plant location.
(b) Mix Design Constituent Proportions:
• Weight per cubic yard (pounds per cubic yard) of cement, SCM, fine Aggregates and
coarse Aggregates (SSD), mix water, concrete modifiers, and chemical admixtures
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• Absolute volumes of cement, SCM , fine Aggregates and coarse Aggregates (SSD),
mix water, air content, concrete modifiers, and chemical admixtures
• Dosage rates for chemical admixtures (ounces per cubic yard)
• w/cm ratio including all chemical admixtures
(c) Aggregates - Identify the Aggregate source by the ODOT source number. Report
current values of the following:
•

Bulk specific gravities (SSD)

•

Fine Aggregate absorptions

• Coarse Aggregate absorptions
• Dry-rodded density of coarse Aggregates
• Average stockpile gradations
• Fineness modulus of sand used in the mix design calculations
(d) Cement - For each cement used, provide the following:
• Manufacturer
• Brand name
• Type
• Source or location plant
• QPL product number
(e) SCM - For each SCM used, provide the following:
• Manufacturer
• Brand name
• Source
•

Class

• QPL product number
(f) Concrete Modifiers - For each concrete modifier used, provide the following:
• Manufacturer
• Brand name
• QPL product number
(g) Admixtures - For each admixture used, identify the following:
• Manufacturer
•

Brand name

•

Design dosage rate

•

QPL product number
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(h) Synthetic Fiber Reinforcing - For each synthetic fiber reinforcing used, provide:
• Manufacturer
• Brand name
•

Design dosage rate

• QPL product number
(I) Water - Identify the source of water to be used and provide a certificate of compliance
certifying that the water meets the requirements of 02020.10.

(j) Plastic Concrete Tests - Report the temperature, slump, density, air content, yield, and
w/cm ratio of the trial batch or the average of these values for the cylinder sets presented for
evaluation of a current mix design.
For drilled shaft concrete, report the following additional Information:
• The total time estimate from Initial batching through drilled shaft placement, including
haul time, placing concrete, and temporary casing extraction.
• Initial slump test results and subsequent results at 15-minute intervals, verifying a
minimum slump of 4 inches is maintained for the total time estimated for drilled shaft
placement, including temporary casing extraction. Report data In a table or graph
format.

(k) Compressive Strength Test Results - Report the individual test results and the ASTV
of cylinders from the trial batch for new mix designs. For current designs, provide the
individual tests and the average of the cylinder sets presented for evaluation.
(I) Strength Analysis - Provide an analysis, showing all calculations, demonstrating that the
mix design meets the requirements of 02001.20(a).

(m) Quality Control Personnel - Provide the name and certification number of the CCT
who prepared the mix design, the QCT who performed the plastic concrete tests and cast the
test cylinders, the CSTT who tested the cylinders, and the ODOT certification number of the
laboratory where the cylinders were tested.
02001.37 Trial Batch Costs - Delete this subsection.

SECTION 02040 - CHEMICAL ADMIXTURES
Comply with Section 02040 of the Standard Specifications modified as follows:
02040.10 Materials - Replace this subsection, except for the subsection number and title, with
the following:

Furnish admixtures from the QPL.
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SECTION 02050 - CURING MATERIALS
Comply with Section 02050 of the Standard Specifications modified as follows:
02050.10 Liquid Compounds - Delete the paragraph that begins "Furnish liquid membraneforming curing ... " with the following paragraph:

Furnish liquid membrane-forming curing compounds from the QPL and meeting the
requirements of ASTM C309.
Delete the paragraph that begins "Before using liquid compounds, submit...".
02050.20 Polyethylene FIim s - Delete the paragraph that begins "Furnish clear or white ... "
with the following paragraph:
Furnish clear or white polyethylene films for curing concrete meeting the requirements of
ASTM C171 .

SECTION 02080 - GROUT

Comply with Section 02080 of the Standard Specifications modified as follows:
002080.00 Scope - Replace this subsection, except for the subsection number and title, with
the following:

This Section Includes the requirements for grout.
02080.30 Keyway Grout - Replace the sentence that begins "Furnish keyway grout from the
QPL ... " with the following sentence:

Furnish keyway grout from the QPL.
02080.60 Structural Grout - Replace the sentence that begins "Furnish structural grout from
the QPL ... " with the following sentence:

Furnish structural grout from the QPL.
Add the following subsection:
02080.70 UHPC Grout - Furnish Ultra-High Performance Concrete (UHPC) grout used in the
keyways of precast prestressed concrete members or other applications when shown. Furnish
UHPC grout from the QPL.
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SECTION 02440 • JOINT MATERIALS

Comply with Section 02440 of the Standard Specifications modified as follows:
02440.19 Steel Bridging Plate - Replace this subsection, except for the subsection number
and title, with the following:

Furnish ASTM A36 steel bridging plate with a minimum thickness of 1/4 inch and a width of 8
inches, cut in lengths of 4 to 8 feet. Drill spike holes at 12 inch centers along the centerline of
the plate.
02440.20 Preformed Joint Seal - Replace this subsection, except for the subsection number,
with the following:
02440.20 Strip Seal - Furnish strip seals from the QPL and conforming to ASTM D5973.

Add the following subsection:
02440.22 Preformed Compression Joint Seal - Furnish preformed compression joint seals
from the QPL and conforming to the requirements of AASHTO M 297.
02440.30 Hot Poured Joint FIiier - Replace the title of this subsection with "Hot Applled
Joint Sealant":

Replace this subsection with the following subsection:
Furnish hot applied joint sealant from the QPL and conforming to the requirements of

ASTM D6690, Type II.
02440.40 Gaskets for Concrete Pipe and Precast Manhole Section Joints - Replace this
subsection, except for the subsection number and title, with the following:
(a) Preformed Flexlble Joint Sealant - Furnish Materials for tongue and groove or key lock
manhole joints conforming to the requirements of ASTM C990.
(b) Rubber Gaskets - Furnish Materials for O-ring manhole and concrete pipe joints
conforming to ASTM C443.
02440.70(b) Rubber - Replace this subsection, except for the subsection number and title, with
the following:

Provide rubber water stops to the dimension shown and conforming to the requirements of
ASTM C923, ASTM C1478, or ASTM F2510 as appropriate for the specific structure and pipe
types.

SECTION 02510 • REINFORCEMENT

Comply with Section 02510 of the Standard Specifications modified as follows:
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02610.10 Deformed Bar Reinforcement- Replace this subsection, except for the subsection
number and title, with the following:
Furnish deformed bar reinforcement from the QPL and conforming to the requirements of
ASTM A 706, AASHTO M31 (ASTM A615), or AASHTO M334 (ASTM A1035 CS). Unless
otherwise specified or shown, all reinforcing bars shall be Grade 60.
02610.20 Mechanlcal Splices - Replace this subsection, except for the subsection number
and title, with the following:
Furnish mechanical splices from the QPL. Where bars of different sizes or strengths are
connected, the governing strength shall be the strength of the smaller or weaker bar.
• Type 1 Mechanical Splices - Furnish Type 1 Mechanical Splices that develop at least
125 percent of the specified minimum yield strength of the reinforcing bars. Type 1
Mechanical Splices are not allowed for column bars.
• Type 2 Mechanical Splices - Furnish Type 2 Mechanical Splices that develop at least
125 percent of the specified minimum yield strength of the reinforcing bars and
100 percent of the specified tens lie strength of the reinforcing bars.
• Total slip displacement - Measure displacement after loading in tension to 30.0 ksl and
relaxing to 3.0 ksl. The displacement for bars up to No. 14 shall not exceed 0.01 inches.
The displacement for No. 18 bar shall not exceed 0.03 inches.

02610.26 Headed Bar Reinforcement - Replace this subsection, except for the subsection
number and title, with the following:
Furnish Class HA headed steel bar from the QPL for concrete reinforcement. The headed steel
bar shall develop the specified minimum tensile strength of the reinforci ng bars, according to
ASTM A970. Ferrous-filler coupling sleeves and welded headed steel bars are not allowed for
concrete reinforcement.

SECTION 02520 - STEEL AND CONCRETE PILES
Comply with Section 02520 of the Standard Specifications modified as follows:

02620.10(b) Steel Pipe Piles - Replace this subsection, except for the subsection number and
title, with the following:
Steel pipe piles shall be either spirally welded or longitudinally welded, and shall be constant in
section. Steel piles shall conform to ASTM A252 or API 5L and the grade shown.
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SECTION 02530 • STRUCTURAL STEEL

Comply with Section 02530 of the Standard Specifications modified as follows:
02530.70 Galvanizing - Replace the paragraph that begins "Steel that will be finished by
hot-dip galvanizing ... " with the following paragraph:

Steel that will be finished by hot-dip galvanizing for use as sign bridges, illumination poles, traffic
signal poles, sign supports, bridge rail and items designated on the Plans as "Galvanize Control Silicon" shall have controlled silicon content. The silicon content shall be In either of the
ranges 0 - 0.06 percent or 0.1 3 - 0.25 percent. Before galvanizing, submit mill test certificates
verifying silicon content to the Engineer and the galvanizer.

SECTION 02690 • PCC AGGREGATES

Replace Section 02690 of the Standard Specifications with the following Section 02690:

SECTION 02690 • PCC AG GREGATES
Description
02690.00 Scope - This Section includes the requirements for coarse and fine aggregates for
portland cement concrete.
02690.01 Definitions:

Coating - Foreign or deleterious substances found adhering to the aggregate particles.
Detrimental Materials - Materi als that adversely affect concrete, including but not limited to
clay, shale, mica, silt, bark, alkali, sticks, organic matter, soft and flaky particles.
Nominal Maximum Size Of Aggregate - One sieve larger than the first sieve that retains more
than 10 percent of the materi al using an agency specified set of sieves based on cumulative
percent retained. Where large gaps In specification sieves exist, intermediate sieves may be
inserted to determine nominal maximum size.
Materials
02690.10 Materials - PCC Aggregates shall consist of natural or crushed rock that Is hard,
strong, durable and free from adherent coatings or other detrimental materials.

Produce, handle and store the aggregates in a way that will maintain passing material
properties and avoid introducing deleterious materials or segregation prior to its use in portland
cement concrete.
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02690.11 Alternate Grading - The Contractor may request approval to produce coarse and
fine aggregates in sizes other than those stated In 02690.20 and 02690.30. The request shall be
in writing, and shall state the proposed target value and specified tolerances for each of the
individual sieve sizes of the materials the Contractor proposes to produce.

02690.12 Acceptance of Aggregate - Acceptance of aggregate will be according to
Section 00165 and based on the Contractor's quality control testing, if verified, according to
Section 00165.
(a) Aggregate Gradation - A stockpile contains specification aggregate gradation when the
quality level for each sieve size calculated according to 00165.40 Is equal to or greater than
the quality level indicated in Table 00165-2 for a PF of 1.00. Each required sample
represents a sublot. When the quality level indicated in Table 00165-2 yields a PF of less
than 1.00 for any constituent, the material is non-specification.
(b) Non-specification Aggregate Gradation - Stockpiled aggregates that contain nonspecification aggregate gradation will be rejected by the Engineer unless non specification
material is removed from the stockpile. Do not add additional material to the stockpile until
enough non-specification material Is removed so that the quality level for each constituent is
equal to or greater than the quality level in Table 00165-2 for a 1.00 PF.

Reprocessing of non-conforming material and the testing required for acceptance will be at no
additional cost to the Agency. Acceptance of reprocessed material will be based on passing test
results or accepted visually by the Engineer.

02690.20 Coarse Aggregate:
(a) Harmful Substances - Harmful substances shall not exceed the following limits:

Test

Lightweight Pieces
Material passing No. 200 sieve
Wood Particles

Test Method
ODOT
AASHTO

T 113
T 11
TM 225

Percent

(by Weight)
1.0
1.0
0.05

(b) Soundness - Coarse aggregates for concrete shall be tested for soundness using
sodium sulfate salt, according to AASHTO T 104. The weighted percentage loss shall not
exceed 12 percent by weight.

(c) Durabllity - Coarse aggregates shall meet the following durability requirements:

Test

Abrasion
Oregon Air Aggregate Degradation:
Passing No. 20 sieve
Sediment Height

Test Method
ODOT
AASHTO

T96
TM 208
TM208

Requirements

30.0% Max.
30.0% Max.
3.0" Max.

(d) PCC Paving Aggregate - In addition to requirements above, comply with the following:
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(1) Fracture - Provide aggregate with at least two fractured faces on at least 50 percent
of the particles retained on the 3/8 inch, 1/2 inch, 3/4 Inch, 1 inch, and 1 1/2 inch sieves,
as determined by AASHTO T 335.
(2) Elongated Pieces - Provide aggregate with elongated pieces not exceeding
10 percent by weight of the materi al retained on th e No. 4 sieve when tested according to
ODOT TM 229 with the proportional caliper device set at a ratio of 5:1.
(e) Grading and Separation by Sizes for Prestressed Concrete - Sampling shall be
according to AASHTO T 2 and sieve analysis shall be determined according to
AASHTO T 27 and AASHTO T 11. PCC coarse aggregate shall conform to grading and
separated sizes as follows:

(1) Where indicated In Table 02690-1, the coarse aggregate shall be separated into two
sizes and each separated size shall be measured into the batch in the quantity
determined by the mix design .
For each of the indicated maximum sizes of coarse aggregates, the separated sizes shall
be as Indicated In Table 02690-2:
Ta ble 02690-1
Maximum Nominal
Size of Aggregates

1"

Sep arated Sizes

1" - No. 4
3/4" - No. 4
3/4" - 1/2" and 1/2" - No. 4
3/4" - 3/8" and 3/8" - No. 4

3/4"
3/4"
3/4"

(2) The grading of each of the specified separated sizes of coarse aggregate shall
conform to th e following:
Table 02690-2
Separated Sizes
Siev e Size 1" - No. 4 3/4"- No. 4 3/4"• 1/2"

3/4"- 3/8" 1/2"- No. 4 3/8"- No. 4

Percent Passing (by Weight)
1 1/2"
1"
3/4"
1/2"
3/8"
No.4
No.200

100
90- 100
50 - 80

100
90 - 100

15 - 40
0 - 10

20- 50
0 - 10

*

*

100
85 - 100
0 - 15

100
85 - 100
0 - 15

*

*

100
85 - 100
35- 65
0 - 15

85 - 100
0 - 15

*

*

100

* See 02690.20(a). Do not evaluate material passing the No. 200 sieve according to

001 65.40.
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(f) Grading a nd Separation by Sizes for Other Concrete - Sampling shall be according to
AASHTO T 2. Sieve analysis shall be according to AASHTO T 27 and AASHTO T 11 .
Provide aggregates meeting the gradation requirements of Tables 02690-3 and 02690-4 for
structural concrete. Provide a CAgT to perform sampling and testing when required.

Table 02690-3
Gradation of Coarse Aggregates

Sieve Size

Combined*
Separated
Sizes
Sizes
11/2" • No. 4 1 1/2" - 3/4"

Separated
Sizes
1" - No. 4

Separated

Sizes
3/4" - 1/2"

Percent Passing (by Weight)

2"
1 1/2"
1"
3/4"

100
90 • 100
70 - 89
35 - 70

100
90 - 100
20 - 55
0 - 15

10 - 30
0-5

0 -5

100
90 • 100

100
85 - 100
0 - 15

25 - 60

1/2"

3/8"
No.4
No.8
No. 200

0 - 10
0-5

* For 1 1/2 Inch coarse aggregate use two or more separated sizes which when
combined shall meet the gradation limits for 1 1/2" - No. 4
0

See 02690.20(a). Do not evaluate material passing the No. 200 sieve according
to 00165.40.

Table 02690-4
Gradation of Coarse Aggregates

Siev e Size

Separated
Sizes
3/4" • 3/8"

Separated or
Combined
Separated
Sizes
Sizes
3/4" - No, 4 1/2" - No, 4

Separated
Sizes
3/8" - No. 8

Percent Passing (by Weight)
1"
3/4"
1/2"
3/8"
No. 4
No. 8
No. 16
No. 200

100
90- 100
20- 55
0 - 15
0 -5

100
90 - 100
20- 55
0 - 10
0-5

100
90 • 100
40- 70
0- 15
0 -5

*

*

*

100
85 - 100
10 - 30
0 - 10
0 -5

*

* See 02690.20(a). Do not evaluate material passing the No. 200 sieve according
to 00165.40.
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02690.30 Fine Aggregates:

(a) Different Sources - Do not mix fine aggregates from different sources of supply, or store
in the same pile. Do not use alternately in the same class of mix, without prior approval.
(b) Harmful Substances - The amount of harmful substances shall not exceed the following

limits:

Test

Lightweight Pieces
Material passing No. 200 sieve

Percent

Test Method
(AASHTO)

(by Weight)

T 113
T 11

2.0%
3.0%

(c) Soundness - Fine aggregate shall be tested for soundness using sodium sulfate salt,
according to AASHTO T 104. The weighted percentage loss shall not exceed 10 percent by
weight.
(d) Organic Impurities - All fine aggregate shall meet the requirements of AASHTO M 6 for

organic impurities.
(e) Sand Equivalent- Fine aggregate shall be tested according to AASHTO T 176 and shall
have a sand equivalent of not less than 75.
(f) Sand for Mortar - Sand for mortar shall conform to the requirements of this Section.
(g) Grading - Sampling shall be according to AASHTO T 2. Sieve analysis shall be
determined according to AASHTO T 27 and AASHTO T 11 . Provide aggregates meeting the
gradation requirements of Table 02690-5 for structural concrete. Provide a CAgT to perform
sampling and testing when required.

Special Provisions: Ynmhelas \Vestsider Trail lPhase 2) Project

Page 77

Page 92

Exhibit 23
Kellington
May
14, 2020 Hearing Submittal
Page 151 of
306

App-A
Page 100 of 141

Table 02690-5
Gradation of Fine Aggregate*
Sieve Size

Percent Passing

(by Weight)
3/8"
No. 4
No. 8
No. 16
No. 30
No. 50
No. 100
No. 200

100
90 - 100
70 - 100
50 - 85
25 - 60
5 - 30
0 - 10

* Determine the fineness modulus according to AASHTO T 27 and AASHTO T 11.
Maintain the fine aggregate fineness modulus within plus or minus 0.20 from the
fineness modulus used In the Contractor's mix design. Fine aggregates In which
the fineness modulus varies by more than 0.20 from the mix design target shall not
be incorporated until an assessment is done to determine whether an adjustment
in the aggregate proportions is necessary. Proportion changes must be performed
by a CCT according to the provisions of ACI 211. Submit analysis of FM and mix
design adjustments to the Engineer for approval.
0

See 02690.30(b). Do not evaluate material passing No. 200 sieve according
to 0165.40.
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BID PROPOSAL
YAMHELAS WESTSIDER TRAIL (PHASE 2) PROJECT
The undersigned having examined the Specifications and Contractual requirements and being
satisfied as to all conditions to be encountered, hereby proposes to furnish all materials, labor,
tools, equipment and services to perform all work necessary to complete this project In
accordance with the bid schedule or schedules, and all other Contractual Documents. It Is
acknowledged that the documents enclosed are hereby Incorporated by reference and upon
award shall become part of the contract between the undersigned and Yamhill County. The
undersigned bidder hereby represents as follows: That this bid Is made without connection with
any person, firm or corporation making a blcl for the same material and Is In all respects fair and
without collusion or fraud.
SCHEDULE OF CONTRACT PRICES

Payment for work done under this contract will be made at the Total price listed below.

SPEC ITEM ITEM
NO,

NO.

UNITS

DESCRIPTION .

TEMPORARY FEATURES AND APPURTENANCES
10 Moblllzatlon
Lump
Sum
00226
20 Temporary Work Zone
Lump
Traffic Control Comolete
Sum
00231
30 Construct and Remove
Lump
Temoorarv Access Road
Sum
00263
40 Temporary Work Access
Lump
and Containment
Sum
00280
60 Erosion Control
Lump
Sum
00280
60 Plastic Sheeting
Sq Yd
00280
70 MatUng, Type C
Sq Yd

00210

00280

80

Sediment Fence

00290

90

Pollutlon Control Plan

00280

100

Work Containment Plan

00294

110

Health and Safety Plan

ROADWORK

00305

120

Construction Survey Work

00310

130

00320

140

Removal of Structures and
Obslrucllons
Clearing and Grubbing

Spcclal Provisions: Yatnhclu Wcst,ldcrTull {Phu e 2) P10J~

Foot
Lump
Sum
Lump
Sum
Lump
Sum
Lump
Sum
Lump
Sum
Lump
Sum

QUANTITY

ALL
ALL
ALL

UNIT
TOTAL
PRICE
(IN FIGURES)
(IN
FIGURES\

ss,ooo

g{, /(YX)

z,oo::>
-,,oo6

2,000

7, 0~()
b:i. 111-q

ALL

&1, 7t-\1
2,o:D

800

\.oo

800

S,ti()

760

2.,fiO

....\,000
\ 1 ~1S

ALL

~~o

~~o

ALL

<aoo

~00

ALL

@ex,

'POO

ALL

11,ocX)

ALL

t,ux>

I 2-°100()
,, 2.00

ALL

l{) ,ooo

l() 1000

ALL

2,000

i~
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ITEM
DESCRIPTION

UNITS

QUANTITY UNIT
TOTAL
(IN FIGURES)
PRICE
(IN
FIGURES)

so

<>i.,o~D

\00
060

?>oo
~00

ALL

£,O<X)

'S ,OcX)

ALL

£,<WO
3(),(X'jj

s,o()()
3o 1cx,o
ll\ 1.2-o'b
I~ ,ooo

00330

160

Embankment In Place

Cu Yd

301

00350

160

Rlprap Geotexllle, Type 1

Sq Yd

3

00390

170

Loose Rlprap, Class 50

Cu Yd

1

BRIDGE NO. YWT-1
00510
180
Structure Excavation

00610

100

Granular Structure Backfill

00520

200

00520

210

00620

220

00520

230

00520

240

Furnish PIie Driving
Eouloment
Furnish PP 16 x 0,6 Steel
Plies
Drive PP 16 x 0.6 Steel
Plies
PP 16 x 0.6 Steel PIie
Sollces
Furnish Steel Sheet Plllng

00520

260

Drive Steel Sheet PIiing

00530

260

Reinforcement, Grade 60

00640

270

00540

280

00650

290

00587

300

Foundatlon Concrete,
Class4000
General Structural
Concrete Class 4000
30 Inch Precast
Preslressed Slabs
Pedestrian Rall, Modlned

BASES
00640

310

Aggregate Base

Lump
Sum
Lump
Sum
Lump
Sum

ALL

Foot

343

Each

8

bb
2.,()()()

Each

2

£co

11oo~

TJ..12-50
'-I ~,ooo

1"2-12-W

ALL

2,0 10oD

ALL

is,00o

2-c 1ooo
1s1000

ALL

2S,(Y:X)

Lump
Sum
Lump
Sum
Lump
Sum
Lump
Sum
Lump
Sum

ALL
ALL

L\~ ,ooo

Foot

307.3

2.(,0

.2.~,oob
7~, SV\.€i

Lump
Sum

ALL

sc,ooa

3C ,('f:XJ

270

'$0

~, 100

0.17

(, / 2.0C>

-.\ I O'b~\
,.., \) 6

Ton
RIGHT OF WAY DEVELOPMENT AND CONTROL
01030
320
Permanent Seeding
Acre
01040
330
Plant Cuttings, Less Than
Each
1 Inch

50

C\

TOTAL BID
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Contlnuntlou Sheet
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SIGNATURE SHEET

Yamhelas Westslder Trail (Phase 2) Project
The undersigned bidder hereby represents as follows: That this bid Is made without
connection with any person, firm or corporation making a bid for the same material and
Is In all respects fair and without collusion or fraud. And that the bidder has complied
with the tax laws of the State of Oregon or a political subdivision of the State or Oregon,
Including ORS 305.620 and ORS Chapters 316,317 and 318.
BID SUBMITTED BY:
Name of Bidder:

fo., I\ ne Br, c\ f) e Ioco

Contractor's Registration Number and Expiration Date:
Worker's Comp. Insurance Company: _

\q ~ 7 ~1

e«p 8 /ls/'l.J

S
_ A_1-;_r,._,_,1-.,,,;;._N_..,.._ _ _ _ __ __

_

Worker's Comp. Polley Binder Number:_ _7....:.....:::(,_:_~_ 2,
_ 1,.:
_\-'0 _ _ _ _ _ _ _ __

YS ...

====

1..1 S 3 YO \
Name of Authorized Agent (Ple a s
I or~
type):.
p
ltt"'\'-

Federal Tax Identification Number:

Slgnature of Authorized Agent:~~~~!_
- -=-,.;,;~,..,:~::.__-~=-_________
Title:

Secrt-)?V''- \

p

S: M t \ IeV:

Business Address of Bldder:_J L\ 4
Phone Number: <So'?>- 1'1~ .... ,3o

X
()

ly

Dr, \le,
Date:._ _ _ _ __

Bidder Is a resident bidder* as defined under ORS 279A.120
Bidder Is not a resident bidder

Bids shall be submitted In a sealed envelope plalnly marked "YAMHELAS WESTSIDER
TRAIL (PHASE 2) PROJECr with the name and address of the bidder.
I also hereby certify that as a part of my bid the applicable provisions of ORS 279A,
279B and 279C shall be complied with.

Signed~

Tltle:_ S_e._v_r<,_~_

--4\_ _ __
\

" "Resident bidder'' means n bidder that has paid unemployment taxes or lncomo taxes In this sloto during the 12
cnle11dnr mouths immediately preceding submission of tho bid, has n business nddress in this state and has stated 111
the bid whether the bidder is a "resident bidder''.
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~Libertx
Mutual. Document A31 O™ - 201 O
SURETY

tP

Conforms with The Amorlcon Institute of Architects AIA Document 310

Bid Bond
CONTRACTOR:
{Name, legalst/11111 nm( ndd,~s)
Farllne Bridge, Inc.
PO Box 140
Slayton, OR 97383-0149

P.WNER:
, (Nam6, legal status 011d address)
YamhW County

535 Nll 5th Street
McMlnuvlllc, OR 97128

SURETY:
(Nnme, legal slnt11s mu( prl11cfpnl plnee ofb11Ju1e.ss)
Liberty Mutual lnsutonce Company ·
176 Berkeley Street
Boston, MA 02116
This dowmenl has Important
/cgal consequences.
Malllno Address for Notlcoa
ConsllltaUon \'~lh on ol!orney Is
Liberty Mutual lnsu,anoo Company
encouraged \½U1 rospsct to ks
compleUon or modlncaUon.
AttenUon: Surety Clalms Departmenl
1001 4th Avenue, "Suite 1700
Any G!ngulnr rororence to
Sealllo, WA 08164
Contuictor, Surely, 01mer or
6U1er party shall bo considered
pJU(al whore oppllceble.

BOND AMOUNT: --Ten Percent of Total Amount Did-'

--10%··

PROJECT:

(Nom11, locntlon or nddre.u, nnd Pro/eel 11111nbtr, IfMJ)
Ynmhelas We.1tslder 'l'rnll (Phnsc 2) Project- Project II C07l (025)

Tho Contractor nnd Surely aro bound to the Ovmer In U10 nmount set forth nboro, for tho 11nymont of whioh tho CoQtractor 1111d Sucet,y bind
themsolvei, their heirs, oxeculors, O<lmlnlslratou, SUC(C.Swrs nnd o~lgns,jolntly and aevcco.lly, ns provided )icr~ln. Tho conclilious of this
Bond ttro auch that If the 01Yne, accoplll tho bid of the Conlraolor within tho tlmo specified In the bid doeumenls, or wlU,tn zuch tirne period
and tho Conl(llclor either (I) e_nlers lnlo II contract with the Owner In 11Ceordance wltlt
the lenns or auoh bid, and gives aucli bond or bonds ns may be ,peclnccl In Ilic bidding or Contract Documcnl.J, with n ,urcty admitted In
lhojurlsdlctlod of tho J:>rq)ccl nnd othenvlso noceptablo lo the Owner, for Ibo fahbrut performance of such ConlJ'nct and for tho prompt
(inynwnt oflabor and material fumisl,ed lo lhopros«ntlon !hereon or (2) payr to U10 Owner the dlfferenco, not to ex~ U,o amount of
this Bond, belwcoo tho amount gp«lfled 111 &aid bid and aucb forger an1ouot for whlch tho Owner tnny In good faith contract with onother
party to perrom1 the work covered by said bid, then this obligation shall be null and void, olh~vlsc to r~moln In full fotca snd effect. The
Surely hereby walvcs any notlco ofnn ngreemenl betw~n tho O1Vner aod Contractor to O."<lend tho time In which U1e Owner may occept tho
bid. Waiver of ootlco by Ibo Surety ahaII not apply to any exteiulon exceeding 1blty (60) days In tho oggregnte beyond the time for
occeptllllC0 ofblds speclfled In the bid documents, and tho Owner ond Contractor shall obtain the Slirel/a con.sent for 1111 extension beyond
slxly (60) days.
1\5 ml\}' bc,ag~ lo by tho OWller nnd Conlreclor,

If this Dond Is Issued ln counectlon with n subcontraclor'a bid to a ConlTaclor, tho tem1C011trootorln this Dond shall be deemed to be
Suboontrnctor and the tenn Owner shall be deemed lo be Conltoctor.
When this Bond ha, been furnished lo comply with aatatulory or other legal ttqulrcment In the location of tho Project, nny provision In
this Bond conflicting with said statutory or legtil requirement shall be deemed mleted hc1ofrom and provisions confom,lng to such
statutory or other legnt requirement shall be deemed Incorporated herein. When so furnished, the Intent ls that this Dond shall be construeil
Ma statutory bond and not e.s a common law bond. Signed nnd scnled this 10th

day of December

, 2019
Farllno Bridge, lno.
(SeoQ

UIS,100$1 OMO
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Thlt Power of Attorney llmlls the acts of lhoso named herein, end lMy ha·10 no authority (o
bind tho Company oxcepl In tho manner and lo tho oxtenl heroin sttled.

~Liberry.
Mutual.

\P

SURETY

Liberty Mutual lnsuranco Company

n,e Ohio Casually Insurance C<>mpany

Cetiketo 1-:o: 8200178•905038

West Amerlean Insurance Company

POWER OF ATTORNEY
KNOVnl All PERSONS DY THESE PRESEIITS: Thal Tho Ohio Cosua'ty fnsurtnco CompMy Is o c«pe<aloo cMy ocgeraed unde< lho !Nh'S ot lhe Slate ol llel'I H~ o , !hat
U:erty MulJal fnsll(enco ~ y b o corpocalloo w.'y orgarltcd under lho lswa of lho Stale ol Massadluselts, ood West Ametkan Insurance Coolpany Is o corporatioo <Uy organilod
under lho laws ot llo Stele ol lndlw {here~ colloctt.-ely c<1!ed 1!19 'Compan!es'), pursuanl lo fJ1d by ioUlCOty herEln set lofRi, doe.s hereby nMlo, 0011$(b1e eJ\d ep~~ Ty Moffcu,
A. 0. Sadomld, Dmk A. Sadowsl<I, Tuey Stewait
&'I ol llo dty o!
Salffil
,1a10 o/
Oregon
eam lndMdu13'/ If tli«o be nioce ~n ono mimed, ls 11\Jo end l1r1.fJI elt«noy-ln-l<lcl lo 11\tle,
ex&a1!0, m~ acknctAledge end clefu, I« t.Od oo lls behalf es so.rely Md M11.s &cl ar.d de~, e.,y end vi underlelligs, bond,, roo,gn!ztnet,S Uld cOler tU!ety ~at!oc\s, In p'.Ktuanoo
ol lh8!8 fl(C$OOls Md Eha.1 bo M b'.ndlr~ upon lho Ccmpanlas es II Olay have bee., 6.ily Elgne<I 'ttJ Ille pr~kloot end ellested IY/ 11'.o 600'dary ot lho Compan!O$ ~ that a.in proper
pU600S.

Ill \VITllESS WIIEREOF, Ubs l'o.Y$.' o/ Allomay has been iubwiled IYJ on eulhoozed olfcer N offldal ot Iha Coolp.,olos r,nd U,o t«J)Olel.o $Ba!, ol lhe ~nlss havo been aff«ed
lherelo Vlls ~ d~ of Dtcembfr , ~ -
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FIRST-TIER SUBCONTRACTOR DISCLOSURE FORM
PROJECT NAME: YAMHELAS WESTSIDER TRAIL (PHASE 2) PROJECT
BID CLOSING:

TIME: 2:00 p,m.

DATE: December 11, 2019

This form must be submitted at the location specified In the Call for Bids on the advertised bid
closing data and within two working hours after the advertised bid closing time.
List below the name of each subcontractor that will be furnishing labor or materials and that Is
required to be dlsclosed, the category of work that the subcontractor wlll be performing and the
dollar value of the subcontract. Enter 'NONE' If there are no subcontractors that need to be
disclosed. (ATTACH ADDITIONAL SHEETS IF NEEDED,)

1)

CATEGORY
OF WORK

DOLLAR
VALUE

NAME

NoY\e,,

$

2)

$

3)

$

4)

$

6)

$

6)

$

7)

$

8)

$

Failure to submit this form by the disclosure deadline will result In a nonresponslve bid. A
nonresponslve bid wlll not be considered for award
Form submitted by (Bidder Name): --'E-l.a......r--4-.l\i....::o~e_
Contact Name:

.::fel!-.f \Ala le c-tJ<.

Special P1ovlslou: Yamhcte.s Wtl !JlderTull (Phuc 2) P10Jcct

~du..5~e---.;k=-~="~ --

___:_s.B
~ n...;.....

Phone no..:

So?, -- ]G,4 - 30 \~
Pagc24
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c,~~~"i(Yl.:• 11°,HJ f ,'.1. f1;,:. f .\P·h'.t-•t .. t t..a•< u•••2'iU 1.:.1 ,

j P'rf', lln1\'/tJt f>Ni,.ttt- X (ul

if>REGON.GOV
......

•■ t

--- ~ ~ ~ _ :-

-

~ --

_, __ ~ : r ~ -

COVlD,19 / Coror>.>vlrus • Curl•llmenl ol O~ raUons
M Ourc,,u ol l abor onJ lr.l<r,~i9s ollrces oro r loseJ lo Uio rub:c l01 in-JlCtSOO ,'k1s l\oeocy luncl!oos CoolonUd nnd \Ill ore ftVa r.,tie 101 011y quesl-oos \\lU have Y<<J CM
<ontact us ~YpllOM or cmal For quesLons ol'OOI c0<onw.rus onJ 11011.placo ~,.,,-., seo Coronav,us ond V/01fq>!aco Lows

Oregon'vM con ca't07 1-073 0761o, crmi ma'lb~bo'.i slato or.us Fmp:Oy~s rnn ca, our Tc<hn'oll Asslslonco hon.no 971-073-0824 or enlil I bo~ta~ bol• slalo or.us

.,

PWll note Publications - 2019
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Dt<l ., BOU ho<ntp,gt
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O«upotloM
P<tv~W,ge R.a

u,n

C<N>t ~
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Fcmululo <It Qw,'

lnt'9blo lhl
O«vp>llol\ll Wtgt

su....y

P\\'R AcM,c,y Crowr.lllH

Ongon Romo<! 5"'1fto
Adra.Ws ll I ffl R\,dt 1
1

https:/ /www.oregon.gov/boli/WHD/ PWR/Pages/PWR-Hate-Publications---2019.aspx
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Yamhelas Westsider Trail (Phase 2) Project
Yamhelas Westsicler Trail

Letter of Clarification No. 1

BID REFERENCE DOCUMENT

DATE:

December 5, 2019

Letter of Clarlflcatlon No. 1
TO:

PLAN HOLDERS

PREPARED BY:

Date: 2010.12.05
Erl'c C FI'nney 10:1'1:27-08'00'

Eric Finney, OBEC Consulting Engineers
FINAL ELECTRONIC DOCUMENT AVAILABLE UPON REQUEST
SUBJECT:

Yamhelas Westsider Trail (Phase 2) Project
Yamhelas Westsider Trail
Yamhill County
Grading & Structures
(Bids Closing December 11, 2019)

The Project Site will be made available to all Bidders for inspection on Monday, December 9,
2019 at 9:00 a.m. Please send a confirmation email to Carrie Martin (martinc@co.yamhill.or.us)
if representatives from your company plan to visit the site at this time.

Template Rev. 03-05-19

Page 1 of 1
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Document A31 2TM - 20 10
Conforms with The American Institute of Architects AIA Document 312

Performance Bond
53S207622

CONTRACTOR:

SURETY:
(Name, legal status and principal place ofbusiness)
Liberty Mutual Insurance Company
175 Berkeley Street
Boston, MA 02116

(Name. legal status and address)
Farline Bridge, Inc.
P.O. Box 149
Stayton, OR 97383

Malling Address for Notices
Liberty Mutual Insurance Company
Attention: Surety Claims Department
1001 4Ih Avenue, Suite 1700
Seatlle, WA 98154

OWNER:
(Name, legal status and address)
Yamhill County
535 NE 5th Street
McMlnnville, OR 07128

This document has Important legal
consequences. Consultation with
an allorney Is encouraged with
respect lo its completion or
modification.
Any singular reference to
Contractor, Surely, Owner or
0U1er party shall be considered
plural where applicable.

CONSTRUCTION CONTRACT
Date: January 13, 2020
Amount: S 564,812.00

Five Hundred Sixty-four Thousand Elghl Hundred Twelve Dollars And Zero Genis

Description:
(Name and locatio11)
Yamhelas Westslder Trail (Phase 2) Project

BOND
Date: January 22, 2020

(Nol ellrlier than Coust111ctio11 Contrncl Dllle)
Amount: S 564,812.00

Five Hundred Sixty-four Thousand Eight Hundt\ d Twelve Dollars And Zero Cents

lvlodificalions to this Bond:

[g]

None

D

See Section 16

CONTRACTOR AS PRINCIPAL

SURETY

Company:
Farline Bridge, Inc.

Company:
(Corpornte Sell/)
Liberty Mutual Insurance Company

(Corpornte Seal)

Signature:

Signature: ~

Name
and Title: D"'-vlt}. ~V\\ vlll\~

?~ ¼,<!
1

\J,A,~ -

Nnmc
and Title:
Ty Moffett. Attorney-In-Fact

(Any additional signatures appear 011 the last page of//,is Pe1fomw11ce Bond.)
(FOR INFORMATION ONLY -Name, llddress and lelepl,011e)

AGENT or BROl<ER:

OWNER'S REPRESENTATIVE:

A.G. Sadowski Company
1605 Liberty Street SE
Salem, OR 97302

(Arcl,ilecl, E11gi11eer or o//,er parly:)

S-1852/AS 8/10
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§ 7 If !he Surety elects to act under Section 5.1, 5.2 or 5.3, then the rcsponsibililies of the Surely lo the Owner shall nol be grealer than those of the

Contractor under lhe Construclion Contracl, and 1he responsibilities of the Owner to the Surety shall not be grenler lhan !hose oflhc Owner under lhc
Construction Conlract. Subject to lhe commitment by the Owner 10 pay the Balance of !he Contract Price, the Surety is obligated, wilhoul
duplication, for
.1
!he responsibilities of the Contractor for correction of defeelive work and completion of lhe Construction Conlract;
.2
nddilional legal, design professional nncl delay costs resulting from the Contractor's Default, and resulting from the actions or
failure lo act of the Surety under Seelion 5; and
.3
liquidated damages, or if no liquidated damages Are specified in the Constrnclion Contract, actual damages caused by delayed
perfonnance or 11011-perfonnance of the Contractor.
§ 8 If the Surety elects to net under Section 5. 1, 5.3 or 5.4, the Surety's liability is limited to the amount of this Bond.

§ 0 The Surety shall not be liable to the Owner or others for obligations of the Contractor that nre unrclalcd to the Conslrnclion Contract, nnd the

Balance of the Contracl Price shall not be reduced or set off on account of any such unrelated obligations. No right of aclion shall accrnc on this
Bond lo any person or entity other than the Owner or ils heirs, executors, administralors, successors anti assigns.
§ 10 The Surety hereby waives notice of any change, including changes of time, to the Constrnction Conlracl or lo relnte<l subcontracls, purchase
orders and other obligations.
§ 11 Any proceeding, legnl or equitable, under this Bond mny be instituted in any court of competent jurisdiction in the location in which the work or
part of the work is located and shall be instituted within two years after n declaration of Contractor Default or wilhin two years after 1he Conlraclor
ceased working or wilhin two years after the Surely refuses or fails to perfonn ils obligations under this Donel, whichever occurs first. If the
provisions or 1his Paragraph nre void or prohibited by law, the mi11in111111 period of limitalion available to sureties as a defense in the jurisdiction of
the suit shall be applicable.
§ 12 Nolice to the Surety, lhe Owner or the Contractor shall be mailed or delivered lo the address shown 011 the page on which !heir signature
appears.
§ 13 When this Bond hns been furnished lo comp!)' wilh a stah1tol)' or other legal requirement in the location where the constniction was lo be
perfonned, any provision in this Bond connicting wilh said statutory or legal requircmcnl shall be deemed deleted herefrom and provisions
confonning to such statutory or other legal requirement shall be deemed incorµoratecl herein. When so furnished, the intent is that this Bond shall be
constrncd as n statutory bond and not as a common law bond.
§ 14 Definitions

§ 14.1 Balance of the Contract Price. The total amount payable by the Owner to the Contractor under lhe Constrnclion Contract after all proper

adjustments have been made, including allowance to the Contmclor of any amounts received or to be received by the Owner in settlement of
insurance or olher claims for damages lo which the Contractor is entitled, reduced by all valid and proper payments made to or on behalf of the
Contractor under the Construction Contract.
§ 14.2 Cons truction Contract. The agreement belween lhe Owner and Contractor idcnlificd on the cover page, including all Contract Documents

and changes made lo lhc ngrccmcnl nnd lhc ConImet Documents.
§ 14.3 Contractor Default. Fnilurc of the Contractor, which has not been remedied or wnivcd, to perfonn or otherwise to comply with n malerinl

lenn of the Constmclion Contract.
§ 14.4 Owne r Default. Failure of the Owner, which has 1101been remedied or waived, to pay the Contractor as required under the Construction

Contract or to perfonn and complete or comply with tho olhcr material tcnns of the Constrnction Contract.
§ 14.5 Contract Documents. All the documents that comprise the agreement between the Owner and Contractor.
§ 15 If this l3on<l is issued for on agreement between n Contractor nnd s11beonlrnctor, the tern, Co11trnclor in this Bond shall be deemed to be

Subconlraclor and the tcnn Owner shall be deemed to be Contractor.

S-1852/AS 8/10
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Document A312TM- 20 10
Conforms with The American Institute of Architects AIA Document 312

Payment Bond

53S207622

CONTRACTOR:
(Name, legal stat11s n111/ lldclress)
Farline Bridge, Inc.
P.O. Box 149
Slayton, OR 97383

SURETY:
(Name, leglll sta/11s a11d pri11cipa/ place ofbusiness)
Liberty Mutual Insurance Company
175 Berkeley Street
Boston, MA 02116
Malling Address for Notices
Liberty Mutual Insurance Company
Allenllon: Surely Claims Department
1001 4Ih Avenue, Suite 1700
Seallle, WA 98154

OWNER:
(Name, legal sin/us aud address)
Yamhill County
535 NE 5th Street
McMinnvllle, OR 97128

This document has Important legal
consequences. Consultation with
an allomey Is encouraged wiU1
respect lo Its completion or
modificallon.
Any singular reference lo
Contractor, Surely, Owner or
other party shall be considered
plural where applicable.

CONSTRUCTION CONTRACT
Date: January 13, 2020
Amount: S 564,812.00

Five Hundred Sixty-four Thousand Eight Hundred Twelve Dollars And Zero Canis

Description:

(Name and locatio11)
Yamhelas Westsider Trail (Phase 2) Project

BOND
Date: January 22, 2020

(Nol earlier 1hn11 Co11slmclio11 Co111ract Date)
Amount: S 564,812.00

Modifications lo this Bond:

Five Hundred Sixty-four Thousand Eight Hundred Twelve Dollars And Zero Cents

IR]

None

CONTRACTOR AS PRINCIPAL
(Corpornte Seal)
Farllne Bridge, Inc.

Company:

O

See Section 18

SURETY
Company:
(Corporate Seal)
Liberty Mutual Insurance Company

Signature:

C:/~

~

Name
and Title:

Ty Moffell, Altorney-ln-Fact
(A11y addilio11al sig11ah1res appear 011 the last page oflltis Payment Bond.)
(FOR INFORMATION ONl)' - Name, address a11d 1e/epho11e)
AGENT or BRO.<ER:
A.G. Sadowski Company
1605 Liberty Street SE
Salem, OR 97302

OWNER'S REPRESENTATIVE:
(Archilect, Engineer or otlter party.)

S-2149/AS 8/10
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§ 10 The Surety shall not be liable to the Owner, Claimants or others for obligations of the Contraclor Iha! are unrelated lo the Constmction Contract.
The Owner shall 1101be liable for the pa)•ment of any costs or expenses of any Claimant under this 13ond, and shall have under this Bond no
obligntion to make payments to, or give notice on behalf of, Claimants or otherwise have any obligations to Cfoimants under this Bond.

§ 11 The Surely hereby waives notice of any change, including changes of time, to the Conslmction Contrnct or to related subconlrncts, purchase

orders and other obligations.
§ 12 No suit or action shall be commenced by a Claimant under this Bond other than in a court of compele111 jurisdictio11 in the slate in which the
project that is the subject of lhc Conslmclion Conlracl is located or ancr lhe expiration of one year from !he dale (I) on which lhc Clainrnnt sent a
Claim to the Surety pursuant to Section 5. 1.2 or 5.2, or (2) on which the last labor or service was perfonned by an)•one or lhe las! materials or
eqnipment were furnished by anyone under the Constiuclion Conl racl, whichever of (I) or (2) first occurs. If the provisions of this Paragrnph arc void
or prohibited by law, !he minimum period of limitation available lo sureties as a defense in the j urisdiction of the suit shall be applicable.
§ 13 Notice nnd Claims lo the Surety, the Owner or !he Contractor shall be mailed or delivered 10 the address shown on the page on which their
signature appears. Actual receipt of no lice or Claims, however accomplished, shall be sufficient co111plia11ce as of the dale received.

§ 14 When this Bond has been furnished to comply with a statutory or other legal requirement i11 the location where the constmclion was to be
perfonned, any provision in this Bond conOicting with said slatulory or legal requirement shall be deemed deleted hcrcfro111 and provisions
confanning lo such slalulory or other legal require111ent shall be deemed incorporated herein. \Vhc11 so furnished, !he inlcnl is Iha! this 13ond shall be
construed as a slalulory bond aud not as a common law bond.
§ 15 Upon request by any person or entity appearing lo be a polenlial beneficiary of this Bond, the Conlraclor and Owner shall promplly furnish a

copy of this Bond or shall pennil a copy to be made.
§ 16 Definition s
§ 16.1 Clalm. A wrillcn statement by lhe Claimant including al n minimum:
.1
the name of lhe Claimant;
.2
lhc name of the person for whom the labor was done, or materials or equipmc111 Furnished;
.3
a CO)))' of the agreement or purchase order pursuant lo which labor, materials or cquipmc111 was forn ished for use in the
pcrfomrn11cc of !he Conslmclion Conlracl;
.4
a brief dcscriplion of the labor, nmlerials or equipment fumished;
the date on which lhe Claimant last perfonned labor or lasl furnished materials or equipment for use in the performance of the
.5
Conslmclion Contmcl;
the total amount earned by the Claimant for labor, mnlerinls or equipment furnished as of the date of the Cfoim;
.6
.7
the tolal amount of previous payments received by !he Claimant; and
.8
the loin I amount due nnd unpaid lo lhe Claimant for labor, nrnlcrials or equipment furn ished ns of the dale of the Claim.

§ 16.2 Claimant. An individual or entity having n direct co11lrac1with the Co11trnctor or with a sul>conlraclor of the Contractor lo fu rnish labor,
nmlerials or equipment for use in the perfonnance of the Conslrnelion Co111rac1. The lenn Claimant also includes any individual or entity lhal has
rightfully asserted n claim under an applicable mechanic's lien or similar slalutc against the re:il properly upon which Ilic Project is located. The intent
of this Bond shall be lo include without limilalion in the tenm "labor, materials or equipment" that part of water, gas, power, light, heal, oil, gasoline,
telephone service or rental equipment used in the Conslrnction Conlracl, architectural and engineering services required for perfonnance of !he work
of the Co11lraclor nnd the Contrnclor's subconlraclors, ond oil other items fo r which n mech:inic's lien may be asserted in 1he jurisdic1ion where the
labor, materials or equipment were furnished.

§ 16.3 Construction Contract. The agreement between the Owner and Conlrnclor identified on !he cover page, including all Contract Documenls
and all changes made to the agn:ement and the Conlracl Documenls.

S-2149/AS 8/10
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This Power of Attorney limits lhe acts of those named herein, and they have no authority lo
IJlnd Iha Company except In the manner and lo the extent herein slated.

~Liberfy,

Liberty Mutual Insurance Company
The Ohio Casually Insurance Company
Wes! American Insurance Company

~ MutuaL
SURETY

Certificala No: 8200170•905038

POWER OF ATTORNEY
l(NOWN All PERSONS BY THESE PRESENTS: Thal The Ohio Casually Insurance Company is a CO!poration duly organized under lhe 18':;s of lhe Slate of New Hampshire, lhat
Liberty tl.ulual Insurance Company is a corporation doly organized under lhe 18',',S of lhe Slale of Massachusells, and Wesl American Insurance Company is a C01poralion duly organized
under Iha laws of lhe Siala of lncfana (herein co~ectively ca'led lhe ·eompanies'), pursuanl lo and by authority herein sel forlh, does hereby name, consLl ulo end appo'nl. Ty ~loffell,
/1. G. Sadowski, Dm:k A. Sadowski, Tmcy Stewart

all of lhe city of
Salem
slale of
Oree.on
each Individually if lhere be nuxe lhan one named, its lrue and lawful allorne-f!n-facl lo make,
execule, seal, acim0",11edge and deliver, for and Oil ils behalf as surely and as ils acl and deed, any and all underta!<lngs, bonds, recognizances and other surely obligations, In pursuance
of lhese presenls and sha'I be as binding upoo Iha Companies as if they have been duly ~lgned by Iha pres:denl 6nd allesled by Iha secrelary of Iha Cooipan!es in lheir cmn proper
persoos.
IN WITNESS WllEREOF, lhi, Power of Attorney has been subscribed by an authorized officer or official of lho Companies and the corporate seals of lho Companies h;;vo been affixed
lherelo lhis ~ day of December , ~ -

~

1
C

:!:!

Liberly 1.lulual Insurance Coo1pany
The Ohio Casually Insurance Company
Wesl American Insurance Company

.,,

~ Slate or PENNSYLVANIA ss

ro

M~

l.s

David l.l Carey, Assislanl Seuelary

C

al ~ Covnty of MONTGOMERY

ro
C

~

o a> On lhls 26th day of Decem~r , 20 I S before me persooa'ly appeared David l.l Carey, who acknowledged himself lo be lhe Ass!slanl Secielary of l.Jberty Muluallnsurance

o

o ~ Company, The Ohio Casualty Company, and Wesl American Insurance COl11pany, and lhal he, as such, being authorized so lo do, execute lhe foregoing inslrumenl for the purposes =t;
li3 >

~w

!herein conlalned by s:gnlng on behalf of lhe corporations by himself as a dut/ aulhorized officer.

]/ ~ IN WITNESS WHEREOF, I have hereunlo subscribed my name and affixed my nolarial seal al King of Pruss!a, Pennsylvania, on lhe day and year firsl above millen.
~

i~
.Q
~

r:o~s,iJIStE.I

Q) O

Tueu P,uJe".J, t:o!Aty p._t,•c

c_ ~

Upp,r 1:,ri"..nT1,p, 1.100:,iom,"I cou,1y
l.'.y O>mm'n;,,, E>plre, l,!mh 23. 2021

0

i

COMl,IOlr\'/EALTII OF PEIIIISYLVNIIA

L.

~

1o

~ U)

-~M -~ l' ,SJ

.,.4 /iY ~\,)"$';

6'.i' §.
Eo
8~
<( -st

,._

~
(I/ 1 ~ • A ,. 1 P ~J- ~ I
By: j..,£/1,(,<¥-J '1/,4,,(,U,,l:,U

u

O ~
~E
i) ro

TeresaPaslella, Notary Pub!~

a. O

l,'t-.:rt~. PtNU,~..-MUAssc.;.il:'<,.i .ol llo-'.,.!_"-t1-

.!/2 «;:!

(ll Q)

.g>2 This Power of Allorney is made and executed pursuant lo and by aulhorily of lhe fdlo-11.ng By-laws and Aulhorizatioos of The Ohio Casua'ty Insurance Coo1pany, Liberty l.lutual :5 ~
o .£ Insurance Company, and West American Insurance Company which resO:utioos are no-11 ln rull force and effect reacing as lo!o-ss:
o :ll
~2

.$2 ~

;g O

ro c
.;:'. ~

~~

i

ARTICLE IV - OFFICERS: Section 12. Po-1:er of Attorney.
-~
Any officer or other off.cial of the Corporatioo aulhorized for lhal purpose In writing by Iha Chairman or Iha Pres!denl, and subject to such limilatioo as lhe Chalm1an or Iha ~ 1l
President may prescribe, shall appo:nl such allorneys-ln-facl, as may be nec,;-ssary lo acl in behalf of lho Corporation lo make, execule, seal, ecl<oo1,1edge end deliver as surely > o
any &nd all undertaltings, bonds, recognizances and other surely obligations. Such allorney,-ln-facl, subject lo Iha limitations sel forth in !heir respective p0"1iers of allorney, shall ~ ~
have lu~ pc11;er lo b:nd the Corporation by lhelr s!gnaluro and execution of any such instrumenls and lo allach !hereto the seal of Iha Corporatioo. When so execoled, such - <?
inslrumenls shall be as binding as if s:gned by the Pres:denl and allesled lo by the Secrelary. Any pO':,er or authority granled lo any ,epresenlative or allorney-ln-lacl under lhe ~ Pl
provisions of !his arfcle may be r6voked at any rme by Iha Board, Iha Cha~man, lhe Presidenl or by lhe officer or officers granUng such pO'l,'er or authorily.
~

i

ARTICLE XIII - Execullon of Conlracts: 6€ction 5. Surely Bonds and Underta:<ings.
~
0
Any officer of Iha Company aulhorized for Iha! purpose In writing by the chairman or !he president and subject lo such limilatioos as !he chakman or Iha pre,!denl may presc~ibe, I-.-shall appoint such allorneys-ln-fad, as may be necessary lo act in behalf of lhe Company lo make, execule. seal, acknow:edgo and de'iver as surely any and all undertakings,
bonds, recognizances and othe< surety obf'gations. Such allorneys-in-lact subject lo lhe limilations sel forth in lheir respecUve p0'1,ers of allorney, shal have full p0'11er lo bind lhe
Coo1pany by Uieir signalure end execulion of any such lnslrumenls and lo allach !hereto Iha seal of the Company. When so execuled such inslrumenls shal be as binding as if
s!gned by Iha pres!denl and alles!ed by Iha secrelary.
Certlncale of Deslgnallon - Tho Pres!denl ol lhe Conipany, acting pursuanl lo Iha Byfa1;s of Iha Coo1pany, aulhorizes David I.I. Carey, Asslstanl Secrelary lo appo!nl such allorneys-!nfacl as may be necessary lo act Oil behalf ol lhe Company lo make, execulo, seal, ackn01•Aedge and deliver as surety any and all undertakings, bonds, recognizances and olher surety
obligalioos.
Authorization - By unanimovs consent of lhe Company's Board of Direclors, Iha Comf)2ny consenls lhal facs!mile or mechan!cally reproduced s!gnalure of any assislanl swelary of lhe
Company, wherever appearing upoo a certified copy of any p0"11er of allomey issued by lhe COl11pany in connecUoo 1·~th surely bonds, shal be va'id and binding upon Iha Con1pany wiU1
lhe same force and effect as !hough manually affixed.
I, Renee C. Uowellyn, Iha undersigned, Assislanl Secrelary, The Ohio Casualty Insurance Coo1pany, Liberty Mulual Insurance CO/lipany, and Wesl An1erican Insurance Company do
heieby certify lhal lhe original power of allorney of which Iha foregoing Is a lu~. lruo anci currett copy ol lhe Power of Allorney executed by said Companies, is In full force and effecl and
has nol been rovoked.
IN TESTII.IONY WHEREOF, I have hereunto sel my hand and alfixeJ ll1Ne()ls o! s?:J ('.ompanle.~ this~

day of

J~nuary

, .2.Q3.Q_.

By:u~
Renee C. Lleweliyn, Assislant Secrelary
U,1S-12873 U.IIC OCIC \'//\IC l,lu'.ti Co_061018
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Document A31 2TM - 20 1o

Libcr tx
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Conforms with The American Institute of Architects AIA Document 312

Performance Bond
53S207622
SURETY:
(Name, legal status a11d principal place ofbusiness)
Liberty Mutual Insurance Company
175 Berkeley Street
This document has Important legal
Boston, MA 02116

CONTRACTOR:
(Name, legal status and address)
Farline Bridge, Inc.
P.O. Box 149
Stayton, OR 97383

Malling Address for Notices
Liberty Mutual Insurance Company
Attention: Surety Claims Department
1001 4th Avenue, Suite 1700
Seattle, WA 98154

OWNER:
(Nam e, legal status a11d address)
Yamhill County
535 NE 5th Street
McMinnville, OR 97128

consequences. ConsullaUon with
an attorney Is encouraged with
respect lo its completion or
modification.
Any singular reference to
Contractor, Surety, Owner or
other party shall be considered
plural where applicable.

CONSTRUCTION CONTRACT
Date: January 13, 2020
Amount: S 564,812.00

Five Hundred Sixty-four Thousand Eight Hundred Twelve Dollars And Zero Cents

Description:
(Name and location)
Yamhelas Westsider Trail (Phase 2) Project

BOND
Date: January 22, 2020
(No t earlier titan Co11s1111ctio11 Co11lmcl Date)
Amount: S 664,812.00

!Vlodifications to this Bond:

Five Hundred Sixty-four Thousand Eight Hundred Twelve Dollars And Zero Cents

[8]

None

CONTRACTOR AS PRINCIPAL
Company:
(Co1pom1e Seal)

: :;: .:•'~ A

Name
and Title: \),_v

hk\.,v.~\.._ I ~re,5~Jtl\-\-,

D

See Section 16

SURETY
Company:
(Coqwmle Seal)
Liberty Mutual Insurance Company

Signature:

6

~

Name
ond Title:
Ty Moffett, Attorney-in-Fact

(A11y aclditio11a/ sig1111/ures appear 011 lite las/ page of //,is Pe1forma11ce 8011d.)
(FOR INFORMATION ONLY - Name, address a11d teleplto11e)
AGENT or BRm<ER:
A.G. Sadowski Company
1605 Liberty Street SE
Salem, OR 97302

OWNER'S REPRESENTATIVE:
(Arcl1itec1, E11gi11eer or ollter party.)
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§ 7 If the Surety elects to act under Section 5. 1, 5.2 or 5.3, then the responsibilities of the Surety lo the Owner shall not be greater than those of the
Contractor under the Constrnction Contract, and the responsibilities of the Owner lo the Surety shall not be greater than those of the Owner under the
Constrnction Contract. Subject to the commitment by the Owner to pay the Dalance of the Contract Price, the Surety is obligated, without
duplication, for

.1
.2
.3

the responsibilities of the Contractor for co1Tectio11 of defective work and completion of the Constrnction Contract;
additional legal, design professional and delay costs resulling from the Contractor's Default, and resulting from the actions or
failure to act of the Surety under Section 5; and
liquidated damages, or if no liquidated damages are specified in the Conslrnction Controct, actual damages caused by delayed
perfonnance or non-perfomrnnce of the Contractor.

§ 8 If the Surety elects lo act under Section 5. 1, 5.3 or 5.4, the Surety's liability is limited lo the amount of this Bond.
§ 9 The Surely shall not be liable lo the Owner or others for obligations of the Contractor that are unrelated lo the Constrnclion Contract, and the
Balance of the Contract Price shall not be reduced or set off on account of any such unrelated obligations. No right of action shall accrne on this
Bond lo any person or entity other than the Owner or its heirs, executors, administrators, successors and assigns.
§ 10 The Surely hereby waives notice of any change, including changes of lime, lo the Constrnction Contract or to rclnled subcontracts, purclmsc
orders nnd other obligations.
§ 11 Any proceeding, legnl or equitable, under this Donel may be instituted in any cou11 of compelcnl jurisdiction in the locnlion in which the work or

pail of the work is located and shall be instituted within two yenrs after a declaration of Contractor Default or within two years afier the Conlmclor
ceased working or within two years after the Surety refuses or fails to perfonn its obligations under this Bond, whichever occurs first. lflhe
provisions of this Paragraph nr.i ,•oid or prohibited by law, the minimum period of limitation available to sureties as a defense in !he jurisdiction of
the suit sha ll be applicable.
§ 12 No lice lo the Surely, the Owner or the Conlmctor shall be mailed or delivered to the address shown on the page on which their signature
appears.
§ 13 When this Bond has been furnished lo comply with 11 statutOI)' or other legal requirement in the location where the constrnction was to be

perfonned, nny provision in this Bond conflicting with sa id slatuto1y or lega l requirement shall be deemed deleted hercfrom and provisions
confonning to such statutory or other legal requirement shall be deemed incorpomlcd herein. When so furnished, the intent is that this Donel shall be
conslrned as a statutory bond and not as a common law bond.
§ 14 Definitions
§ 14.1 Balance of the Contract Price. The total amount paynble by the Owner to the Contractor under the Conslrnction Contract ofter all proper
adjustments have been made, including allowance to the Contmclor of any amounts received or lo be received by the Owner in selllemenl of
insurance or other claims for damages lo which the Contractor is entitled, reduced by all vnlicl and proper payments made lo or on behalf of the
Conlrnclor under the Construction ContrnCI.
§ 14.2 Construction Contract. The agreement between the Owner and Conlrnctor identified on the cover page, including all Contract Documents

and changes made lo the agreement and the Contract Documents.
§ 14.3 Contractor Default. Failure of the Contractor, which lins not been remedied or waived, lo perfonn or otherwise to comply with n material
lem1 of the Constrnction Contract.
§ 14.4 Owner Default. Failure of the Owner, which has not been remedied or waived, to pay the Contractor as required under the Constrnclion

Contract or lo perfonn nnd complete or comply with the other material lenns of the Conslrnction Contract.
§ 14.5 Contract Documents. All the documents that comprise the agreement between the Owner and Contractor.
§ 15 If this Bond is issued for an agreement between a Contrnclor and subcontractor, the lcnn Contractor in this Bond shall be deemed to be

S11bcontractor and the tenn Owner shall be deemed to be Contractor.
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Document A31 2TM - 2010
Conforms with The American Institute of Architects AIA Document 312

Payment Bond
53S207622
SURETY:
(l\1ame, legal stat11s a11d p1/11cipal place ofb11si11ess)
Liberty Mutual Insurance Company
175 Berkeley Street
This document has Important legal
Boston, MA 02116

CONTRACTOR:
(Name, legal status a11d address)
Farline Bridge, Inc.
P.O. Box 140
Stayton, OR 97383

Mailing Address for Notices
Liberty Mutual Insurance Company
Altenlion: Surely Claims Department
1001 4th /\venue, Suite 1700
Seallle, WA 08154

OWNER:
(Name, legal sta/11s a11d address)
Yamhill County
535 NE 5th Street
McM innville, OR 07128

consequences. Consultation with
an allorney Is encouraged with
respect lo lls complellon or
modification.
Any singular rererence to
Contractor, Surely, Owner or
0U1er party shall be considered
plural where applicable.

CONSTRUCTION CONTRACT
Date: January 13, 2020
Amounl: S 564,812.00

Five Hundred Sixty-four Thousand Eight Hundred Twelve Dollars And Zero Cents

Descriplion:
(l\1ame a11d locatio11)
Yamhelas Westslder Trail (Phase 2) Project

BOND
Date: January 22, 2020

(ll'ot earlier tlim, Co11stmctio11 Co11tmct Date)
Amount: S 564,81 2.00

Five Hundred Sixty-four Thousand Eight Hundred Twelve Dollars And Zero Cents

[Rl

Modificntions lo lhis Bond:

None

O

See Seclion 18

CONTRACTOR AS PRINCIPAL

SURETY

Company:

Company:
(Corpomte Seal)
Liberty Mutual Insurance Company

(Co1pomte Seal)

Farllne Brld&ge, Inc~.
Signature:

Na111e
and Title:

?

I,.,/. /JI

-~-~--~vr,/1(__
~~----~;:1

f.)o-.v)~ Wt>.~, / Zrtf,~~~;.,

Signature:

~6 ~t-

Name
and Tille:
Ty Moffell, Allorney-ln-Facl

(A11y additio11al sig11a/11res appear 011 the last page of //,is Payment Bond.)
(FOR INFORMATION ONL l' - Name, address and telephone)

AGENT or BRO.<ER:

OWNER'S REPRESENTATIVE:

A.G. Sadowski Company
1605 Liberty Street SE
Salem, OR 97302

(Architect, E11gi11cer or olher party:)
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§ 10 The Surety shall not be liable to the Owner, Claimants or others for obligations of the Contractor that are unrelated to the Constrnction Contract.
The Owner shall not be liable for the payment of :my costs or expenses of any Claimant under this Bond, and shall have under this Bond no
obligation lo make pa)1ments to, or give notice on behalf of, Claimants or otherwise have any obligations to Claimants under this Bond.
§ 11 The Sur.:ly hereby waives no lice of any change, including changes of time, to the Constrnction Contract or to related subcontracts, purchase
orders mid other obligations.

§ 12 No suit or action shall be commenced IJ}' a Claimant under this Bond other than in a court of competent jurisdiction in the state in which the
project that is the subject of the Constmction Conlrnct is located or arter the expiration ofone year from the date (1) on which the Claimant sent a
Claim 10 the Surety pursuant lo Section 5.1.2 or 5.2, or (2) on which the last labor or service was pcrfonned by m1yone or the last materials or
equipment were fumished by m1)1011e under the Conslrnclion Contract, whichever of ( I) or (2) fi rst occurs. If the provisions of this Paragrnph are void

or prohibited by law, the minimum period of limitation available to sureties as a defense in the jurisdiction of the suit shall be applicable.
§ 13 Notice and Claims to the Surely, the Owner or the Contractor shall be mailed or delivered 10 the address shown on the page on which their
signature appears. Actual receipt of notice or Claims, however accomplished, shall be sufficient compliance as of the dale received.
§ 14 When Ihis Bond has been furnished lo comply with a statutory or other legnl requirement in the loention where the construction was to be
perfonnc<l, nny provision in this Bond connicting with said statutory or legal requirement shall be deemed deleted herefrom ond provisions
confonning lo such slnlulory or other lcgnl requirement shall be deemed inco1voroted herein. When so fomished, the in lent is that this Bond shall be
conslrned as a slalulory bond and not as a common law bond.

§ 15 Upon request by any person or entity appearing lo be n potential beneficiary of this Bond, the Contractor and Owner shall promptly furnish n

copy of this Bond or shall pennil a copy to be made.
§ 16 Definitions
§ 16.1 Clahn. A wrillcn slalemcnl by the Claimant including al a minimum:
,1
the name of the Claimant;

.2

.3
.4
.5

.6

.7
,8

the name of the person for whom the labor was done, or materials or equipment furnished;
a copy of the agreement or purchase order pursuant 10 which labor, materials or equipment was furnished for use in the
pcrfonnauce of the Constmetion Contract;
a brief description of the labor, materials or equipment furnished;
the date on which the Claimant last perfonncd labor or last furnished materials or equipment for use in the pcrfonnnnce of the
Construction Contract;
the total amount eamed by the Claimant for labor, materials or equipment furnished as of the dale of the Claim;
the total amount of previous payments received by the Claimant; and
the total amount due nnd 1mpnid lo the Claimant fo r labor, materials or equipment furnished ns of the dote of the Claim.

§ 16.2 Claimant. An individual or entity having a direct conlrnct with the Conlraclor or with a subcontractor of the Contractor lo rumish labor,
materials or equipment for use in the perfonnance of the Conslruclion Contract. The tcnn Claimant also includes any individua l or entity 11ml has
rightfully asserted a clnim under nn applicable mechanic's lien or similar slalulc against the real property upon which the Project is locnlcd. The int~nl
of this Bond shall be 10 include without limitation in the tenns "labor, materials or equipment" that part of water, gas, power, light, heal, oil, gasoline,
telephone service or rental equipment used in the Conslrnction Conlracl, ard1itectural anti engineering services required for perfonnance of the work
of the Contractor and the Conlraelor's subcontractors, and all other items for which a mechanic's lien may be asserted in the jurisdiction where the
labor, materials or cqnipmenl were furnished.
§ 16.3 Cons truction Contract. The agreement between the Owner and Conlrnclor identified on the cover page, including all Contract Documents

and all changes made to the agreement and the Conlracl Doc11111enls.
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This Power of Allorney llmils lhe acls of lhose named herein, and lhey have no aulhorily lo
bind lho Company exccpl in lhe manner and lo lhe exlcnl herein sl aled.

Liberty Mutual Insurance Company
The Ohio Casually Insurance Company
West American Insurance Company

SUl'I ETY

Certif.cale No: 8200178·905038

POW ER OF ATTORN EY
l<NOWN ALL PERSONS BY TIIESE PRESENTS: Thal The Ohio Casually Insurance Company Is a C()(poration duly aganized under the laws of the Slate of Nem Hampsh,e, that
Liberty Mutual Insurance Company is a OOfporation duly organized under the laws of the Slale of Uassachusetts. end Wes! American Insurance Company is a corporation duly organized
under !he laws of tho State of lnd<ana (herein collectively ca1~d the ·eornpanies'), pursuant lo and by authority here:n sel forth, does hereby name, constitute and appO:nl Ty l\!off.:tt,
i\. 0. Sadowski, Derek J\. Sadow~ki, Tracy Stewart

alt of Iha city of
Salem
slate of
Oregon
each individually ii !hero be more than ono named, its true and lawful allaney~n-lacl to make,
execute, seal, ackn0'1,tedge and deliver, for and on its behalf as surety and as its acl and deed, any and all undertakings, bonds. recognizances and other surely obligations, In pursuance
of these presents and sha1 b9 as binding upon the Con1panles as ii they have been duly s'gned by the president and allesled by the set1elary of !he Companies In their 0'1/0 proper
persons.
IN WITNESS \'/HEREOF, this P0'11er of Allorney has been subscribed by an authorized officer or official of the Con1panies and !he COlporale seals of !he Con1panies have been affixed
thereto th i s ~ day or D~cembcr , ---1.Q!L.
Liberty Mutual Insurance Con1pany
The Ohio Casually Insurance Con1pany

.

By:~~~
David I.I. Carey, /\ssislanl Secretary

c
...: ~ SlaleolPENNSYLVANIA ss
°g ~ County of MONTGOMERY '
~

u

f

·:'2!~~~····

I

a, On this

·~

.o
~
co
C

26th day or Dcc~mbcr , 2018 before me personally appeared David 1.1. Carey, who ac.~n<11,iedged himself lo be Iha Assislanl Secrelary or Liberty Mutual Insurance

o

o ..::! Company, The Ohio Casua:ty Company, and Wes! Anmican fnsurance Company, and that he, as such, being authorized so lo do, execute Iha foregoing instrumenl for the purposes =t;
<ii ~

rl w

!herein contained by signing on behalf of Iha C01porations by himself as a duly authorized officer.

f §.

]i ~ IN WITNESS WHEREOF, Ihave hereunlo subscribed my name and affixed my notarial seal al King or Prussia, Pennsylvania, on Iha day and year ftsl above wrillen.
c~
~~

COML\011\'IEALTH OF PEIIIISVLVAIIIA

---:.
O
Q)
O Q)

llo:,riilSt<I
Tuen P,Htt , J, t:O'..;ry Pvb~
Upp<r l.:er;.nTwp.,l.!o,l;om,,yCon~/

C

. 1,..,!?,sn~1~
~
~l;
~

ri1

• i.:

~

ti

('-?;J/N p\.\~V

L------ --~----'
1.1,C?tr.,,-•ss;..,e,pJu l.!;;tcl,28.2021

l.~~TOtt.Ptr,'U)~W';l AU~:"01c.{ lk,~.f<!S

~
By:

r~
eresa

a,

~~
o-g

i t!Lv
VI~ .,.

tu,,

as

og

4i

,

(U

:i:: E

Nol p br
ary u :c

O co

Q.. Q

- ~~

rua,

.g12 This Pc:mer of Attorney Is made and execuled pursuant lo and by authority of Iha fo110'11ing By-laws and AulhorizaUons of The Ohio Casually Insurance Con1pany, Liberty Mutual :5 ~

o .!:: Insurance Con1pany, and Wast American Insurance Company which resolutions are now in full force and effect read"ng as fo~O','IS:
o al
~2
ARTICLE IV - OFFIC~RS: Section 12. Pa.-:er of Allorney.
l;
.Q ~
Any ol6cer or other official or Iha Corporation authorized for !hat purpose in wriUng by the Cha'rman or the Pres!denl, and subject lo such rmilatioo as Iha Chairman or the 'iii~
gO
Pres!dent may prescribe. shaU appo:nl such attomeys-!n-facl, as may be necessary lo acl In behalf or lhe Corporation lo make, execute, seal, acl<nowledge and deliver as surety > o

i

ro c
;: ~

~

B

,my and alt undertakings, bonds, recognlzancGS and other surely obligations. Such attorneys-in-fact, subject to !he limilations sel forth In lhe:r respective po-.'lers of attorney, shall ~ ~
have fu'I po-11er lo b:nd the Corporation by lhe'r s!gnalure and execution of any such Instruments and to allach lherclo the seal of the Corporation. When so execuled, such -;; ~
lnslrurnenls shall be as binding as if signed by the Pre;ldenl and allested lo by the Secretary. Ally po11er or auUlOlily granted lo any represenla~ve or allorney-ln-lact under the ~ M
provisions or this article may ba revoked al any lime by U,e Board, U1e Cha;rman, the Pres!denl 0< by the off!Ctr 0< olffC€rs granting such po·1.-er or authority.
g~
ARTICLE XIII - Execution of Conlracls: Section 5. Surety Bonds and Undsrlakings.
~
Ally officer of U1e Company authorized for lhal purpose In 1•,riting by U1e cha~man or the pres!denl, and subject to such limilations as Iha cha:rman or Iha pres!denl may prescribe, f-- ...'shall appoinl such allorneys-!n-fact, as may bo necessary to act in behalf of Iha Con1peny lo make, execute, seal, acl<.001,ledge end deliver as surety any and all underlakings,
bonds, recognizances and other surely obligations. Such attorneys-in-fact subject lo Iha limilations sel forth in their respective po-11ers of allorney, shall have lull po-11er lo bind Iha
Con1pany by lhe'r signature end execution of eny such ins!lumenls and lo allac-h thereto Iha seal of the Con1peny. When so oxeculed such ins!lumenls shaQ be as binding as ii
signed by the president and allesled by U1e secretary.

w

Certificate of Deslgnalion - The President of !he Con1pany, acting pursuant to the B)iaw, ol lhe Company, authorizes David I.I. Carey, A-ssislanl Secrelary to appoint such altorneys-!nract as may be necessary to act on behalf of !he Con1pany to rnako, execula, seal, ackn0'1<ledga and deliver as surely any and all undertakings, bonds. recognizances and other surely
obfigatioos.
Authorization - By unan'n100s consenl or the Company's Boord of Directors, the Con1pany consents lhal facsimfo or mechanically reproduced signature or any assistant secrelary or Iha
Company, wherever appearing upon a certified copy or any rxmer of attorney Issued by the Con1pany in connection 1•i.lh surely bonds, shall be va~d and bind"ng upon Iha Con1pany 1°,i lh
the same force and effect as though manua'ly ahixed.
I, Renee C. Llewellyn, the undeisigned, Assislanl Sec1elary, The Clhio C~sualty lnsu1Mce Company, Liberty l.lulual Insurance Con1pany, and West An1erican Insurance Con1pany do
hereby certify !hat the 0<igilal pO'.'ler of allomey of which Iha lor.:igoir.g Is a ru:!, L1re and 001rect copy ol lhe Power of Allorney executed by said Con1panies, is In fu~force and effect and
has nol beenrevoked.
IN TESTIMONY WHEREOF, I have hereunlo sel my hand and Mixed t~e seals of sa:d CompJn!~s t h i s ~ day or

January

, ~.

., it~

Ren~....-e~yn, Assistant Secrelary

ll.1S,12813 U.IIC OCIC VIAJC l.luli Co_Oo2O18
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y
Locnlion: 434 l\'E Evans St, l\k.\linn\'illc • l\lalli11g: 535 NE m1Li St, l\Jcl\Jlnu\'IUc, 0
971 28
(503) '134·7501 • Fax (503) '134-7553
TTY (BOO) 735·2900 • 11,1'\1'.co.ramhill.or.us

OFFICE OF COUNTY ADMINISTRATOR
1,ENNln'll llllFFER
COUNT!' AIJ,\IJN/STRATOR

.JllSTIN IIOC:llE
/IUSl,\'l:'SS SE/11 '/CF.S /)1/lf.'C'l'OR

Decen1berl9,2019

MEMORANDUM
TO:

Interested persons

FROM:

Christian l3oenlsch, County Counsel

RE:

Notice of Intent to Award Vamhelas Westsider Trail (Phase 2) Project

On December 19, 2019, the Yamhill County Board of Commissioners adopted this Board
Order t/19-512 "Notice of Intent to Award the Yamhelas Westslder Trail (Phase 2) Project".
The lowest responsive bidder for this project was Farline Bridge, Inc., an Oregon corporation
("Farllne"), located at 1445 Miller Drive, Stayton, OR 97383. The total bid for this project was
$564,812.00. Farline was the lowest responsive and responsible bidder for this project.
Yamhill County's Intention Is to accept the bid of Farline In the amount of $564,812.00.
This memorandum constitutes Yamhill County's notice of Its Intent to award the bid to
Farline, 1445 Miller Drive, Stayton, OR 97383.
Any protest of an award of this project must be filed with the Yamhill County Board of
Commissioners at 434 NE Evans St, McMinnville, Oregon 97128 not later than 5 pm on
Thursday, December 26, 2019. Any protest of the award will be managed by the Board of
Commissioners or Its deslgnee. If no protests are flied by the time stated, the Board will
proceed to execute the contract for this project any time thereafter.

, , , p:1:Illy Y,tr111lill Cnu11ly
1.11 :I

ol ( r ir 1rt110:.'> tllr11!rS Oil

12-( ltt( /j
t,y llr,arll Or<ll!I
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AGREEMENT FOR YAMHELAS WESTSIOER TRAIL (PI-IASE 2) PROJECT
Yamhlll County and Farllne Bridge, Inc.
THIS AGREEMENT Is made effective the last date set forth adjacent to the signatures of
the parties below between Yamhill County, a political subdivision of the State of Oregon
(referred to as Owner In this Agreement) and Farline Bridge, Inc. , an Oregon corporation,
located at 1445 Miller Drive, Stayton, OR 97383, Federal Tax Identification Number 452763401, referred to as Contractor In this Agreement) for the project known as
YAMHELAS WESTSIDER TRAIL (PHASE 2) PROJECT for which bids were opened
December 11, 2019 (referred to In this Agreement as the "Project").
STATEMENT OF PURPOSE AND IDENTIFICATION OF CONTRACT DOCUMENTS

A

Owner has budgeted funds to perform the Project. Owner conducted a competitive
bidding process to select the lowest responslble bidder to complete the Project. Contractor
was the lowest responsive and responsible bidder. This Agreement Is made to specify the
mutual obligations of Owner and Contractor for completion of the Project.
B.
This Agreement lncltldes by reference the following Contract Documents that are
part of the Project:
(A)
(B)

(C)
(D)
(E)
(F)
(G)
(H)
(I)
(J)

(I()
(L)
(M)
(N)
(0)

(P)
(Q)

Speclncations and Call for Bids, November 2019
Special Provisions and Supplemental Standard Specifications for County
Road Construction, lncludlng Standard and Supplemental General
Conditions In form of Oregon Standard Speclncations for Construction 2018
published by ODOT
Bid Schedules and Signature Page
First-tier subcontractor disclosure form
Bid Bond
Prevalllng Wage Rates effective at the time of Bid
Addenda (If any)
Performance and Payment Bond
Notice of Intent to Award
This Agreement
Agreement Amendments (If any)
Insurance Certificates
Notice to Proceed
Change Orders (If any)
Notice of Substantial Completion or Project Acceptance
Warranty Period
Required Contract Provisions for Federal-Aid Contracts (FHWA-1273)

AGREEMENT: In consideration of the mutual covenants contained below, Owner and
Contractor hereby agree as follows:

1.
Scope of worl< and services: flllng of payment and performance bond. The
Contractor will commence and complete the construction of the Project in strict accordance
with the Contract Documents Identified above. The Contractor acknowledges receipt of ail
Contract Documents In existence at the date It executed this Agreement. Contractor

Pnge l 10
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represents to Owner that Contractor has made a reasonable Inspection of the Project
site(s) and is reasonably familiar with the Project slte(s) condillons that might affect
Contractor's performance if the Project pursuant to this Agreement. Services provided by
Contractor under this Agreement will be performed In a manner consistent with that
degree of care and skill ordinarily exercised by members of the same profession currently
practicing under similar conditions. The Contractor will file a suitable payment and
performance bond before It commences Project work and services.
2.
Agreement performed at Contractor's expense as Independent Contracto1·.
The Contractor will furnish all of the materials, supplies, tools, equipment, labor, and other
services necessary for the construction and completion of the Project as described In the
Contract Documents. The Contractor Is an independent contractor under this Agreement.
3.
Commencement and completion date. The Contractor will commence the work
and services required by the Contract Documents upon Owner's Issuance of a Notice to
Proceed and will complete the same by no later than May 1, 2020 unless the Contract
Period Is extended or otherwise modified by written notice or executed Change Order.

4.
Termination. Owner may terminate this Agreement if the Contractor falls to comply
with a material term of this Agreement or for any other reason considered to be In the public
interest. If this Agreement Is terminated, the Owner will pay for all work and services
accepted by the Supervisor, as defined In Section 16, prior to termination.
5.
Penalty for failure to meet deadline. The parties agree that Owner has a
substantial Interest In the timely complellon of the Project and all work and services to be
performed under this Agreement In accordance with the agreed upon schedule. However,
the parties agree that the damages to be anticipated from the failure of Contractor to
complete this Agreement In the speclned time are uncertain and difficult to establish. The
parties therefore desire to liquidate Owner's damages for Contractor's failure to complete
the Project and all work and services on time. The parties therefore agree that the
Contractor Is liable for and shall pay as liquidated damages to Owner the sum of
$2,824.06 (equal to Contract Price times .005) per day for each calendar day to
commence on the first calendar day after the required completion date under this
Agreement and to continue after each and every calendar day until all work Is satisfactorily
completed as specified In the Contract Documents.
6.
Compensation. The Contractor agrees to perform all of the work and services
described In the Contract Documents and comply with the terms therein at the rates set
forth In Contractor's responsive bid schedule for the fi><ed sum of $564,812,00 unless the
Contract Price Is modified by executed Change Order. Payment shall be made by Owner
either In a single payment following final approval of the project by Yamhill County, or as
otherwise provided In the General Conditions, subject to a 5% retalnage. Upon satisfactory
completion of Project tasks the Contractor shall notify the Supervisor in writ111g that
Contractor has completed performance under this Agreement and shall request payment of
applicable retained amounts. Upon receipt of written notice, Supervisor will review the
Project work and services completed to date and If acceptable, Supervisor shall authorize
payment of applicable retained amounts.

7.
Prevailing wages; certified statement. The Contractor hereby certifies, and It
shall be a condition of the Payment and Performance Bond, as provided by ORS 279C.800
through 279C.870, that In performing this Agreement the Contractor wlll pay and cause to
Pnge l II
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be paid and all subcontractors wlll pay and cause to be paid not less than the prevailing
rate of wages as of the date of the Call for Bids, per hour, per day, and per week for and to
each and every worker who may be employed In and about the performance of this
Agreement. In the event the Contractor Is obligated to abide by prevailing wage
requirements Imposed by federal law, the Contractor shall comply with the Davis-Bacon Act
(40 U.S.C. 3141 et seq). The Contractor shall file with the Owner certified statements as
required under ORS279C.845 with regard to payment of prevalllng wages. Pursuant to
ORS 279C.845(7) until Owner receives the certified statements, Owner shall retain 26% of
any amount earned by the Contractor as required by law. Owner shall pay Contractor any
retained amounts under this Section within 14 days of receipt of certified statements.
8.
Incorporation of statutory provisions required for tmbllc contracts. The
Contractor certifies It shall comply with all applicable Public Contract Laws to Include ORS
2798.200 through 279B.240 and ORS 279C.600 through 279C.545 and 279C.680 (3) and
(4). ORS 279B.200 through 279B.240 and ORS 279C.600 through 279C.645 and ORS
279C.580(3) and (4) are Incorporated Into this Agreement by reference.
9.
Worl<ers' compensation. The Contractor, Its subcontractors, If any, and all
employers working under this Agreement are subject employers under the Oregon Workers'
Compensation Law and shall comply with ORS 656.017, which requires them to provide
workers' compensation coverage for all their subject workers.
10.
BOLi fee. In accordance with ORS 279C.626, as amended In 2009, the Owner
shall pay a fee to the Bureau of Labor and Industries (BOLi), Wage and Hour Division, Rom
1160, Prevailing Wage Unit, 800 NE Oregon Street, tl32, Portland, Oregon 97232. The fee
Is an amount equal to one-tenth of one percent (0.1 percent) of the Contract Price, with a
minimum fee of $250.00 and a maximum fee of $7,600.00. The fee shall be paid at the
time Owner enters Into this Agreement. The fee shall be paid In accordance with the
administrative rules of BOLi.
11.
Certification of compliance with laws. The Contractor certlOes, under penalty of
perjury, that Contractor Is not In violation of any federal, state or local tax laws, rules or
regulations or any federal, state or local laws, rules, codes or regulations applicable to the
Project and that Contractor shall remain In compliance with all such laws, codes, rules and
regulations during the entire term of this Agreement. In addition, Contractor agrees that It
has compiled with the tax laws of the State of Oregon or a political subdivision of the State
of Oregon, Including ORS 3105.620 and ORS Chapters 316, 317 and 318.
12.
Certification of reading and understanding of documents. The Contractor
certifies It has read and fully understands all Contract Documents Including Solicitation
Documents and terms and conditions. The Cot,tractor understands and acknowledges that
In signing this Agreement the Contractor waives all rights to plead any misunderstandings
regarding the same.
13.
Payment. The Owner agrees to pay the Contractor In the manner and at such
times as set forth In the General Conditions such amounts as required by the Agreement,
unless otherwise modified by written notice or executed Change Order.
14.
Warranty Period. Where the warranty period Is not otherwise stated In the General
Conditions, the warranty period Is 365 days commencing upon the date Project Acceptance
Is Issued by Owner.
Pnge 112
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15.
Publlc Worlcs Bond. Before commencing work, the Contractor shall have a public
works bond as described In ORS 279C.836 filed with the Construction Contractors Board.
Contractor shall Include a provision In any subcontract for the Project that the subcontractor
shall have a public works bond filed with the Construction Contractors Board before
commencing work.
16.
Status of the Project Supervisor. Carrie Martin, Grants and Special Projects
Manager, Is the Project Supervisor (the "Superviso~'). The Supervisor or her deslgnee
shall perform technical Inspections of work and servlces and shall have authority to stop the
work or services whenever such stoppage shall be necessary to Insure proper execution of
the Agreement. The Supervisor or her deslgnee may reject all work and materials that do
not conform to the Agreement and shall decide questions that arise In the execution of the
Project work or services. The Supervisor has aulhorlty to reject or accept the Project work
or services.
17.
Prohibition of Discrimination. In hiring employees for performance of work under
this Agreement neither Contractor, any subcontractor or any other person acting on their
behalf shall by reason of race, religion, age, color, creed, physical handicap or sex
discriminate against a person who Is quallfled and available to perform work or services to
which employment relates.
16. Risk of Loss. The risk of loss or damage to the subject matter of this Agreement
arising from any cause whatsoever, Including acts of God, shall be upon the Contractor untll
such time as the Owner has accepted the work and services as provided In this Agreement.
19.
Indemnification. Contractor shall Indemnify, defend and save harmless
Owner from and against any suits, actions, legal or administrative proceedings,
demands, claims, llabllltles, fines, penalties, losses, Injuries, damages, expenses or
costs, Including Interest and attorney fees, In any way connected with any Injury to
any person or damage to any property occasioned In any way by Contractor's 01·
Contractor's subcontractors' prosecution of work or services under this Agreement.
20.

Insurance. Contractor, at Its expense, shall obtain the following Insurance
coverage and keep them In effect during the entire term of this Agreement:
1.

Workers Compensation Insurance In compliance with statutory
requirements;

2.

Comprehensive General Liability Insurance (Including contractual liability
and completed operations coverage) on an occurrence basis, with notless
than $3,000,000 per occurrence for bodlly Injury and property damage
llablllty, with an annual aggregate llmlt of $6,000,000;

3

Professional Llablllty Insurance, Including Errors and Omissions coverage,
with a per occurrence and aggregate llmit of not less than $1,000,000, to
protect against all loss suffered by Owner or third parties, Including financial
and consequential loss, caused by error, omission, or negligent acts related
to the Project work or services provided under the Agreement.

4.

Commercial Automobile Llabllity Insurance, with a combined single limit, or
the equivalent of not less than $1,000,000 per occurrence, for bodily Injury
Page l 13
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and property damage with respect to Contractor's vehicles, whether owned,
hired, or non-owned, assigned to, or used by Contractor In connection with
the services provided under the Agreement;
The required Insurance coverages shall be (I) with Insurance companies admitted to do
business In the state of Oregon and rated A or better by Best's Insurance Rating, and (Ii)
acceptable to Owner. Evidence of such Insurance will be furnished to Owner before
commencing Project work or services. The certificates of Insurance shall Indicate (a) the
types of Insurance coverage, (b) the Identity of all persons or entitles covered, (c) the
amounts of Insurance coverage, and (d) the period of Insurance coverage. Any required
Insurance coverage shall provide that It may not be canceled except after at least 30 days
written notice to Owner.
The Commercial General Liability and Commercial Automobile Liability shall (I) name
Owner, its directors, officers, and employees, as additional Insureds, (II) provide that It ls
primary insurance with respect to the Interests of Owner and that any Insurance maintained
by Owner Is excess and not contributory, and (Iii) Include a cross-llablllly and severablllty of
Interest clause and a waiver of subrogation clause.
21.
Nonwalver, No waiver of any breach of this Agreement shall be held to be a
waiver of any other or subsequent breach. All remedies afforded In this Agreement shall be
taken and construed as cumulative, that Is, In addition to every other remedy provided
therein or by law. The failure of Owner to enforcf) at any lime any of the terms of this
Agreement, or to exercise any option which Is ptovided, or to require at any time
performance by Contractor of any of the provisions, shall In no way be construed to be a
waiver of such provisions, nor in any way to affect the validity of any part of this Agreement,
or the right of Owner to thereafter enforce each and every provision.
22.
Contractor's Representation. Contractor, by entering Into this Agreement,
represents that Its bid for this Project Is made without connection with any person, firm or
corporation making or refraining from making a bid for the same or similar project and was
In all respects fair and without colllislon or fraud.
23.
Severablllty. Should any clause or section of this Agreement be declared by court
to be void or voidable, the remainder of this Agreement shall remain In full force and effect.
24.
Dispute resolution through mediation and arbitration. Any dispute between the
parties to this Agreement shall be resolved according to the following process:
(a)
The parties first shall submit to mediation of the dispute to be conducted by a
mutually acceptable mediator. If the parties cannot agree on a mediator, they shall request
a mediator to be appointed by the U.S. Mediation and Arbitration service In Portland,
Oregon. The mediator's charges and expenses shall be borne equally by the parties. All
other expenses, including attorney fees and costs, shall be borne excluslvely by the party
requiring the service or for which payment Is to be made.
(b)
If the dispute is not resolved In mediation, the parties shall then submit the dispute
to binding arbitration. Arbitration shall be conducted In accordance with the rules set forth
In the Oregon International Commercial Arbitration and Conciliation Act, ORS 36.450 to
36.658, 2007 replacement part. The decision of the arbitrator shall be final and binding on
the parties. The party that does not prevall, as determined by the arbitrator, shall pay the
Pnge l 14
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arbitrator's fees and expenses in arbitration. All other expenses, Including attorney fees
and costs, shall be borne exclusively by the party requiring the service or for which payment
Is to be made.
Attorney fees and costs. Except as provided in Section 24(b), In the event that
25.
either party to this Agreement shall take any action, judicial or othetwlse, to enforce or
Interpret any of the terms of this Agreement, each party shall be wholly responsible for its
own expenses which it may Incur In taking such action, Including costs and attorney fees,
whether Incurred In a suit or action or appeal from a judgment or decree therein or In
connection with any nonjudicial action.
26.
Applicable laws. This Agreement Is executed In the State of Oregon and Is subject
to Oregon law and jurisdiction In Yamhill County.

27.
Subcontractors bound. Contractor covenants and agrees to bind any and all
Subcoritractor(s) for performance of work under this Agreement. Any reference to
Contractor shall Include any and all Subcontractor(s) ad Infinitum.

28.
Written changes required. The rights and duties under this Agreement shall not
be modified, delegated, transferred, or assigned, except upon written signed consent of
both parties.
29.
Successors bound. This Agreement shall be binding upon all parties hereto and
their respective heirs, executors, administrators, successors, and assigns.
THIS AGREEMENT AND THE CONTRACT DOCUMENTS CONSTITUTE THE ENTIRE
AGREEMENT BETWEEN THE PARTIES. NO WAIVER, CONSENT, MODIFICATION OR
CHANGE IN TERMS OF THIS AGREEMENT SHALL BIND EITHER PARTY UNLESS IN
WRITING AND SIGNED BY BOTH PARTIES. SUCH WAIVER, CONSENT,
MODIFICATION OR CHANGE, IF MADE, SHALL BE EFFECTIVE ONLY FOR THE
SPECIFIC INSTANCE AND FOR THE SPECIFIC PURPOSE GIVEN. THERE ARE NO
UNDERSTANDINGS, AGREEMENTS OR REPRESENTATIONS, ORAL OR WRITTEN
NOTICE SPECIFIED HEREIN REGARDING THIS AGREEMENT. THE CONTRACTOR,
BY SIGNATURE OF ITS AUTHORIZED REPRESENTATIVE, HEREBYACl<NOWLEDGES
THAT HE/SHE HAS READ THIS AGREEMENT, UNDERSTANDS IT, AND AGREES TO
BE BOUND BY ITS TERMS AND CONDITIONS.
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IN WITNESS WHEREOF, the parties hereto have executed, or oaused to be executed on
the date Indicated by their duly authorized officials, this Agreement In dupllcate, each of
which shall be deemed an original on the date executed by ell parties,

FARLINE BRJDGE, INC.

YAMHILL COUNTY, OREGON

Casey l(ulla, Chair
Date:

'I! v/Zo)-0
I

t

mlnlstrator
TIiie: Gef\.f,l't>\. \

M\6o~e. r-:

Date:

I/ /1 ~/zo'2,"l>
7

Fed. Tax 1.0, No: 45-2763401

APPROVED AS TD F\,,
Contractor
Registration No:194787

"

By: (lt:'~
CHRISTIAN BOENISCH
County Counsel

/\cGcplcd l>y Yamllill t.:ounly
rionrcl ol Comr11issioners on
__ I/_1 It
uy f3oanl Order
#_
i~-~s
____

fJ-o_
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DATE (IJ l,'/DDIYYYY)

I

CERTIFICATE OF LIABILITY INSURANCE

1/29/2020

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE PO LICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN TH E ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.
IMPORTANT: If t he ccrtllfcato holder Is an ADDITIONAL INSURED, the pollcy(les) 11111st be ondorsed. II SUBROGATION IS WAIVED, subject to
the terms oml conditions of the policy, certain pollclos may re11ulro an enclorscmont. A s tatement on this certificate does not confer rlohts l o the
certificate holder In lieu of s uch endDrsomonl(s).
PRODUCER
ii)G.ie'.w ' Nick RUSO\I

I r~ llol: ltUl>ll·U2l

AG Sadousl<i Company

r_HJl\7

1605 Liberty Street S.E.

~tlfi(~ss: nickQ agsado11sl<i. com

0

r

...

(503) 362-2711
11/SURER(S) AFFORDIIIO COVERAGE

Salem
II/SURED

OR

97302

IIAIC I

INSURER A: BITCO General Insurance Cornoration

Farline Bridge, Inc.
PO Box 149

20095

INSURERB:SAIF Corporation

36196

II/SURER C: Westches tar Surnlus Lines Insurance

10172

~'ISURERD:
IIISURERE:

Stayton
OR 97303
UISURERF:
COVERAGES
CERTIFICATE NUMBER:2019-20 PROJECTS
REVISION NUMBER:
THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO TIIE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOlWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH nus
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO All THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY 11/\VE BEEN REDUCED BY PAID ClAlMS.
INSR
POLICYEFF
POLICY EXP
TYPE OF INSUMIICE
1:-.~.:- 1S, ..uB- R
LIIIITS
LTR
POLICY NUIJBER
I IUIJ/00/YYYYI 11.!WODIYYYYI
X COMMERCIAL OEIIERAL LIABILITY
EACH OCCURREIICE
$
]\

-D
,..._
,..._

CLAJI.IS.l-'AOE W

OCC\JR

X

CLP 3 684 644

8/1/2019

8/1/2020

J.-

R

OEIILAOGREGATE UJ.IIT APPLIES PER:

□ Loe

POLICY @PROJECT

OTHEJl:
AUTOMOBILE LIADILITY
J.-

]\

-

X AIIYAUlO
ALLO'MIEO

~

, - AUTOS

,_

,_

HIREOAUTOS

X UMORELLA llAB
,__
A

SC!IEDULEO

, - AUTOS

EXCESS LIAB

X

8/1/2020

~-i~lt:~~~e'::!~~·~·'
l!EO EXP (Arr/ one PfUM)

$

5 , 000

PERSO:lAL

$

1,000,000

&

ADV 1:IJURY

100,000

GEIIERALAGGREGATE

$

2,000,000

PRODUCTS. co:.tP,'OPAGG

$

2 ,000, 000

W..\STOPOAP

$

1,000, 000

fE~)•~~:~fllME L11!1T

$

1,000,000

llOOILY IIUURY (P« p,uon)

s

BODILY It/JURY (P<r 2ccldtnl) $
PROPERTY OA.\'AGE
$
(Por M<i<l•nll

H

$

OCCUR
cw:.!S.I.IADE

DEO X RElEIITIO:I $
10 000
\'/ORKERSCOMPENSATION
ANO EUPLOYERS' LIABILITY
Y/11
loJIY PROPRIETOR,l'AATIIER/EXECUTNE
II/A
OFFICER/1.lEI.IBEREXCLUDED?
(l,hnd•lory In ntl)

~m:i~'i'fri':~ ~~O~ERATI0:1s bo:O.v
C

8/1/2019

AUTOS

I I

B

CAP 3 685 144

t:OU-OWt:EO

1,000,000

$

□

POLLUTIOll LII\BILITY

CUP 2 811 4 24

8/1/2019

EACH OCCURREl:CE

$

5 000 000

AGGREGATE

$

5 000 000

8/1/2020

$

X I ~frure
764 2 40

10/1/2019

10/1/2020

027917364004

4/21/2019

8/1/2020

I I ~~H-

E.L EACH ACCIOEIIT

$

500 000

E.L. DISEASE• EA EI.IPLOYEE

s
s

500 000

E.L DISEASE· POLICY LIi.iil

500 000

Eich Po.t•.A.ion Cor,J Con

$1,000,000

A'n(fi:tte

$2,000,000

DESCRIPTIOII OF OPERATIO:ISI LOC/\TIO:ISI VEIHCLES (ACORD IOI, Addi!lonol Rtmu1<s Schtdult, m•y bt olll<htd II more 1p1u Is 1tqulr,d)
RE: Yamhelas Westsider Trail Bridge
Certificate Holder and all required enti tes are Additional Insured when required by 11ritten contract and
p e r the terms/conditions of the above policies . Endorsements attached: GL-3084 ( 09/11); A-2931 (11/99);
and CA 04 44 10 13.
Waiver of Subrogation is applicable when required by written contract and Rllouable by law.
CERTIFICATE HOLDER

CANCELLATION

(503) 472-4068
Yamhill County
Public Work s
2060 Lafay ette AVE
McMinnv i l le , OR 9712B
I

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.
AUTHORIZED Rf PllESEIITATIVE
Nicholas Rusow/NICK

/,:.._ ,

© 1988-2014 ACORD CORPORATION. All rights reserved.
ACORD 26 (2014/01)
INS026 12014011

The ACORD name and l ogo are rogl stored marks o f ACORD
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Policy No.: CLP 3 684 644

THIS END0RSEJVENT CHANGES THE POLICY. PLEASE READ IT CAREAJLLV.

TRANSPORTATION CONTRACTORS EXTENDED
LIABILITY COVERAGE
This endorserrent rrodifies insurance provided under the follO'Mng:

COIVIVERCIAL GENERAL UABIUTY COVERAGE FORM
It is agreed that the provisions listed below apply only upon the entry of an
of such provision.

A

[X] Partnership and Joint Venture Extension

B.

[X] Contractors Autorralic Pdcilional Insured

N.

IB]

in the box next to the caption

[X] Construction Project General ,Aooregate
Urrits

C.

Coverage-Ongoing ~ations

0.

[X] Fellow En-°l)loyee Coverage

[X] Autorratic Waiver of &tbrogation

P.

[X] Property Damage Liability - Bevators

Q

[X] Property Darrage to the Nanm Insureds

D. [X] Extended Notice of Cancellation, l\bnrenewal
E.

[X] Unintentional Failure to CXsclose Hazards

F.

[X] Broadened MxJile Equiprrenl

G.

[X] Personal and Advertising Injury - Contractual

v\brl<

[X] l\bnerrploymant llscrirrination

I.

[X] Liquor Liability

J.

[X] Broadened Conditions

I<.

[X] Alrtomalic Mditional Insureds -

S

[X] 8ectronic Data Liability Coverage
Residual Liability Coverage

U.

CT] AutOlratic Mditional Insureds-

tv'anagers or

Lessors of Prerrises
V.
Equipment

Leases

L

[X] care, OJstody or Control

T. [X] Consolidated Insurance Program

Coverage

H.

R

IT] Al1t01ratic Mditional Insureds -

State or
G:>vemmental Agency or Political
Sul:x:!ivisions - Perrrits or Authorizations

W [X] Contractors Autorratic Mdtional Insured

[X] Suits Against Dredges and Barges

Coverage-Corrpleted Q)erations

X

M. [X] Insured Contract Extension- Railroad
Property and Construction Contracts

CT] hlditional Insured- Engineers,

Architects or

& nveyors

A PARTNERSHIP AND JOINT VENTURE EXTENSION
Toe follothing provision is added to SECTION II - 'MfO IS AN INSURED

Toe last full paragraph wiich reads as follows:
No person or organization is an Insured 'Mth respect to the conduct of any current or past partnership,
joint venture or linited liability corrpany that Is not SOOM1 as a Narred Insured in the Declarations.
is deleted and replaced \\1th the follO'Mng:
Wth respect to the conduct of any past or present joint venture or partnership not shoMl as a Narred
Insured in the D3clarations and of wiich you are or \\~re a partner or rrerrber, you are an insured, but

C:i.-3086 (09/11)
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only v.ith respect to liability arising out of ''your tAorl<' on behalf of any partnership or joint venture not
s110'M1 as a Named Insured in the Declarations, provided no other simlar liability insurance is
available to you for ''your tAorl<' In oonnectlon v.ith your interest in such partnership or joint venture.

a

CONTRACTORS AUTOMATIC ADDfllQ\JAL INSURED COVERAGE - ONGOll\'G OPERATIONS
SECTION II - 'M-IO IS AN INSURED Is arrended to Include as an additional insured any person or
organization 'Aro is required by witten oontract to be an additional insured on your policy, but only v.ith
respect to liability for "bodily Injury', "property damage" or "personal and advertising injury" caused, in
v.role or In part, by:

1.

Your acts or onissions; or

2.

l11e acts or onissions of those acting on your behalf;

In the perfonrance of your ongoing operations for the additional insured(s) at the projoot(s) designated In
the written oontract.
Wlh respect to the insurance afforded to these additional Insureds, the foilO"Mng additional exclusions
apply:
This Insurance does not apply to "bodily injury" or "property darrage" occurring after:

1.

,AJI v.orl<, including materials, ~s or equlprrent furnished In oonnectlon v.ith such v.orl<, on the
project (other than service, rramtenance or repairs) to be perfonred by or on behalf of the additional
lnsured(s) at the location of the oovered operations has been oorrpleted; or

2.

That portion of ''your tAorl<' Olrt of 'Mlich the Injury or darrage arises has been put to its intended use
by any person or organization other than another oontractor or subcontractor engaged in perfoming
operations for a principal as a part of the saim projoot.

This Insurance Is excess of all other insurance available to the additional Insured, 1M1ether primaiy, excess,
oontingent or on any other basis, unless the witten oontract requires this insurance to be primaiy. In that
event, this Insurance ¼ill be primary relative to Insurance policy(s) 'Mlich designate the additional Insured
as a Named Insured In the Declarations and we v.-ill not require contribution from such Insurance if the
written oontract also requires that this Insurance be non-oontributory. But wth respect to all other
Insurance under IMllch the additional Insured qualifies as an Insured or additional Insured, this Insurance
\~II be excess.

C. AUTOMATIC WAIVER OF SUBROGATION
Item 8. of SECTION IV - COMVERCIAL GENERAL LIABILITY CONDITIONS, is deleted and replaced
\'vith the follov.ing:
8.

Transfer of Rights of Recovery Against others to Us and Aut01natlc waiver of Subrogation.

a If the insured has lights to recover all or part of any payroont we have rrade under this
Coverage Form, those lights a.re transferred to us. Toe Insured rrust do nothing after loss to
hrpair those rights. N. our request, the Insured wll bring "suit" or transfer those rights to us and
help us enforce them
b. If required by a written oontract executed prlor to loss, V110 waive any light of recovery we may
have against any person or organization because of payrrents we rrake for Injury or damage
arising out of ''your tAorl<' for that person or organization.

D. EXl"ENDED NOTICE OF CANCELLATION, NONRENEWAI.
Item A2.b. of the COMVION POLICY CONDITIONS , Is deleted and replaced wth the foilOMng:

G..-3086 (00/11)
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A2.b. 60 days before the effective dale of tile cancellation if v-.e cancel for any other reason.
Item 9. of SECTION IV - CONIVERCIAL GENERAL LIABILITY CONOOlONS , is deleted and replaced
wlh the follO'Mng:

9.

\'v1-IEN WE. DO NOT RENEW

a If we choose to nonrenew this policy, v-.e wll 1m l or deliver to the first Narred Insured SOOM'l in
the Declarations witten notice of the nonrenewal not less than 60 days before the expiration
date.

b. If we do not give notioe of our intent to nonrenew as prescribed in a above, it Is agreed that you
rray extend the period of thls policy for a rraxirrum additional sixty (60) days from its scheduled
expiration date. W1ere not olhe1wse prohibited by law, the existing tem-s, conditions and rates
wll ren--aln In effect during that extension pe1iod. It is further agreed that so long as it is not
otherwse prohibited by law, this one tirre sixty day extension Is the sole rernedy and liquidated
damages available to the insured as a result of our failure to give the notice as prescribed In 9.
a above.
E. UNINTENTIONAL FAILURE TO DISCLOSE HAZARDS
Although v-.e relied on your representations as to existing and past hazards, If unintentionally you should
fall to disclose all such hazards at the Inception date of your policy, we wll not deny ooverage under this
Coverage Form because of such failure.
F. BROADENED MOBILE EQUIPIVENT
Item 12.b. of SECTION V- DEAl\mONS , is deleted and replaced wlh the follO'Mng:

12.b. Vehides rrantained for use solely on or next to prenises, sites or locations you

(JN(),

rent or

occupy.
G. PERSONAL AND ADVERTISlf\JG I1\1.JUAV • CONTRACTUAL COVERAGE

Exclusion 2.e. of SECTION I, COVERAGE B is deleted.

H, l\lQNEl\fPLOYlVENT DISCRIMNATION
Unless "personal and advertising lnjurY' Is excluded from this policy:
Item 14. of SECTION V - DEFINITIONS , is amended to include:
"Personal and adve11islng injury'' also means errbarraSStrent or hunilialion, mental or emotional
distress, physical illness, physical irrpairment, loss of earning capacity or monetary loss, \\hich is
caused by "discrirrinalion."
SECTIOI\I V • DEAMTIONS , is arrended to Include:
"Dscrinination" means the unlawul treatment of individuals based on race, color, ethnic origin, age,
gender or religion.
Item 2. Exclusions of SECTIOI\I I, COVERAGE B , is arrended to include:
"Personal and advertising Injury'' arising out of "discrirrinalion" directly or indirectly related to the past
errployment, errployrrent or prospective errployment of any person or class of persons by any
insured;
"Personal and advertising Injury'' arising out of "discrirrination" by or at your, your agents or your
"errployees" direction or wth your, your agents or your "errployees" knovvledge or consent;
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"Personal and ao\tertising injury" arising out of "disclinination" directly or indirectly related to the sale,
rental, lease or sub-lease or prospective sale, rental, lease or sub-lease of any CMelling, perrranent
lodging or prenises by or at the direction of any insured.
Fines, penalties, specific performance or injunctions levied or irrposed by a governmental entity, or
governmental oode, law, or statute because of "clisclinination."

I.

LIQUOR LIABILITY
Exclusion 2.c. of SECTION I, COVERAGE A , is deleted.

J. BROADENED CONDJTIONS
Items 2.a and 2.b. of SECTION IV • COMVERCIAL GENERAL LIABILITY CONDlllOt\lS , are deleted
and replaced Vvith the follO'Mng:

2.

Duties In Toe Event Of Occurrence, OHense, Claim Or Sult:

a

You rrost see to ii that 1-Ne are nolified of an "ocx:urrenoe" or an offense 'Mlich rnay result in a
claim as soon as practicable after the "oo::urrenoe" has been reported to you, one of your
officers or an "errployee'' designated to give notice to us. l\~tice should include:
(1) Hem, 'Mlen and v.here the "ocx:urrenoe" or offense tool< place;
(2) Tue names and ack:lresses of any Injured persons and Vvilnesses; and
(3) The nature and location of any injury or damage arising oul of the "occurrenoe" or offense.

b. If a claim is made or "suit" Is brought against any insured, you rrusl:

(1) Record the specifics of the claim or "suit" and the date received as soon as you, one of
your officers, or an "errployee" deslgnated to reoord such information is notified of it; and
(2) Notify us in 'Miling as soon as practicable after you, one of your officers, your legal
clepartrrent or an "errployee" you designate to give us such notice learns of the claims or
"suit."

Item 2.e. Is ack:led to SECTION IV- COMVERCIAL GENERAL LIABIUTV CONDITIO!\IS
2.e.

:

If you report an "ocx:urrence" to your v.orkers corrpensation Insurer 'Mllch develops Into a liability
claim for 'Mlich coverage is provided by the Coverage Fonn failure to report such "ocx:urrence" to us
at the time of "ocx:urrence" shall not be deemed In violation of paragraphs 2.a, 2.b., and 2.c.
Ho-Never, you shall give 'Mitten notice of this "ocx:urrenoe" to us as soon as you are made aware of
the fact that this "occurrenoe" rnay be a liability claim rather than a V1orkers corrpensation claim

K. AlITOMATIC ADDITIONAL INSUREDS- EQUIPIVENT LEASES
SECTION II • WHO IS AN INSURED Is amended to include any person or organization v.ith 'M10ffi you
agree In a 'Mitten equlprrent lease or rental agreemant to name as an additional Insured v.ith respect to
liability for "boclily Injury", "property darrage" or "personal and advertising Injury" caused, at least in part, by
your malntenanoe, operation, or use by you of the equiprrent leased to you by such person or
organization, subject to the follO'Mng ack:litional exclusions.

Tue lnsuranoe provided to the additional Insured does not apply to:
1.

"Bodily Injury" or "property darrage" ocx:uning after you cease leasing the equiprrent.

2.

"Bodily injury'' or "property damage" arising out of the sole negligence of the additional insured.
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"Property damage" to:

a

Property O'M1ed, used or occupied by or rented to the additional insured; or

b. Property in the care, custody or control of the additional insured or over which the additional
insured Is for any purpose exercising physical control.
This insurance is excess of all other insurance available to the additional insured, wiether prirro.ry, excess,
contingent or on any other basis, unless the written contract requires this insurance to be primaiy. In that
event, this inSllrance v.ill be prirro.ry relative to insurance policy(s) wiich designate the additional insured
as a Named Insured in the Declarations and v.e v.ill not require contrilxrtion from such Insurance If the
wrillen contract also requires that this insurance be non-contrilx1to1y. But v.ith respect to all other
insurance under wiich the additional insured qualifies as an insured or additional insured, this insurance
v.ill be excess.
L

SUITS AGAINST DREDGES AND BARGES
We agree that any "suit" in rem against any dredge or barge QIA,ied, operated by or for you, and used In
your operations, shall in all respects be treated in the same manner as though the "suit" v.ere against you.
This coverage is excess over and above any specific insurance on any dredge or barge o'Mled, operated
by or for you, and used in your operations.

M INSURED CONTRACT EXTENSION - RAILROAD PROPERTY AND CONSTRUCTION CONTRACTS
Item 9. of SECTICX'J V- DEAl\fllONS , is deleted and replaced v.ith the foll<>'Mng.

9.

"Insured Contract" means:

a A contract for a lease of prenises. 1-bt.ever, that portion of the contract for a lease of prenises
that inden11ifies any person or organization for damage by fire to prenises v.tiile rented to you
or ten,x>raiily occupied by you v.ith pernission of the owner is not an "insured contract";
b. A sidelracl< agreerrent;

c. My easement or license agreement;
d. AA obligation, as required by ordinance, to lncle1m ify a trunicipality, except In connection v.ith
v.ork for a trunlcipality;

e. /lJ1 elevator traintenance agreement;
f. lhat part of a11y other contract or agreement pertaining to your business (inducting a11
inde1mification of a mmicipality in connection v.ith v.ork performed for a municipality) under
witch you assume the tort liability of another party to pay for "bodily Injury'' or "property
damage" to a third person or orgai1ization. Tort liability means a liability that v.ould be ifllX)Sed
by law in the absence of any contract or agreement.
Paragraph f. does not lndude that part of any contract or agreement:
(1) lhat inden11ifies an ard1itect, engineer or surveyor for injury or damage aiislng out of:
{a) Preparing, approving, or falling to prepare or approve, traps, shop drav.1ngs,
opinions, reports, Sllrveys, field orders, chailge orders or drav.ings and specifications;
or

{b) Gving directions or instructions, or falling to give them, if that is the prirro.ry cause of
the injury or damage; or
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(2) Under IM"llch the insured, if an architect, engineer or surveyor, assumes liability for an
Injury or damage arising out of the insurects rendering or failure to render professional
services, including those listed In (1) above and supervisory, Inspection, ardlitectural or
engineering activities.

N. CONSTRUCTlON PROJECT GENERAL AGGREGATE UIVrTS
This rmcfifies SECTIOI\J Ill - UM'TS OF INSURANCE .

A

For all stuns IM"lich can be attriblrted only to ongoing operations at a single oonst111C1ion project for
IM"lid1 the insured becomes legally obligated to pay as damages caused by an "occurrence" under
SEC'TIOI\J I - COVERAGE A, and for all medical expenses caused by accidents under SECTIOI\J 1COVERAGEC:

1. A separate Construction Project General Aggregate Unit applies to ead1 oonst111ciion project,
and that Iinit is equal to the armunt of the General Aggrec,Jate Unit show, In the l:Elarations.
2. The Construction Project General Aggregate Unit is the rmst 'Ne v.ill pay for the sum of all
damages under COVERAGE A, except damages because of ''bodily injury" or "prope11y
darrage" included in the "products-conl)leted operations hazard," and for medical expenses
under COVERAGE C regardless of the nurrber of:
a

Insureds;

b.

Oafms rnade or "suits" brought; or

c.

Persons or organizations rraking clalms or bringing "suits."

3. My payments made under COVERAGE A for damages or under COVERAGE C for rredical
expenses shall reduce the Const111dion Project General Aggregate Unit for that oonst111ciion
project &lCh payments shall not reduce the General Aggregate Unit sl10'M1 in the Declarations
nor shall they reduce any other Const111ciion Project General Aggregate Unit for any other
oonst111ciion project.

4. The linits s110'-M"l In the Declarations for Each <xcurrence, Fire Damage and Medical Expense
oonlinue to apply. H:Mever, Instead of being subject to the General Aggregate Unit show'I ln
the ~arations, such linits wll be subject to the applicable Const111ciion Project General
Aggregate Unit.
B.

For all sums w1ld1 cannot be attributed only to ongoing operations at a single oonst111C1ion project
for 1M1ld1 the Insured becomes legally obligated to pay as damages caused by an "occurrence"
under SECTIOI\J I - COVERAGE A, and for all rnedical expenses caused by accidents under
SECTION I- COVERAGE C :

1. My payments rnade under COVERAGE A for damages or under COVERAGE C for rredical
expenses shall reduce the arrount avallable under the General Aggregate Unit or the ProductsCorrpleted Q'.>eralions Aggregate Unit, \-\hichever Is applicable; and

2. &lCh payments shall not reduce any Const111ciion Project General Aggregate Unit.
C.

Payments for clam3.ges because of "bodily injury" or "property damage" included in the "productscorrpleted operations hazard' wll reduce the Products-Corrpleted Q'.)erations .A(Jgregate Unit, and
not reduce the General /l@regate Unit nor the Const111cilon Project General P@regate Unit.

D.

If a oonst111ciion project has been abandoned, delayed, or abandoned and then restarted, ot· if the
authorized oontracting parties deviate from plans, blueprints, designs, specifications or timetables,
the project wll still be cleerred to be the sarm const111dlon project.
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ll1e provisions of SECTION Ill - UIViJ'S OF INSURANCE not othe1wse rmdilied by this
endorsement shall continue to be applicable.

0. FELLOW EIViPLOYEE COVERAGE
Exclusion 2.e. Efll)loyers Uablllty of SECTION I, COVERAGE A, is deleted and replaoed wth the
foll01Mng:

2.e.

"Bodily injuty'' to

(1) M "errployee" of the insured arising out of and in the course of:
(a)

Errployirent by the insured; or

(b) Perfoming duties related to the conduct of the insureds business; or

(2) ll1e spouse, child, parent, brother or sister of that "errployee" as a consequence of paragraph
(1) above.
This exclusion applies:

(1) Wlether the Insured rray be liable as an errployer or In any other capacity; and

(2) To any obligation to share damages 'Mth or repay somaone else 'MlO rrust pay clarrages
because of the inju1y.
ll1ls exclusion does not apply to:

(1) Liability assurred by the insured under an "insured contract"; or

(2) Liability arising from any action or onission of a oo-"errployee" w1ile that oo-"errployee" is
either in the course of his or her errployrnent or perfoming duties related to the conduct of your
business.
Item 2.a (1)(a) of SECTION 11 - WiO ISAN INSURED , is deleted and replaced 'Mth the foil01Mng:

2.a. (1)(a)

To you, to your partners or rrerrbers (if you are a partnership or joint venture) or to your
merrbers (if you are a lirrited liabllity corrpany), or to your ''volunteer v.orkers" 'Mlile
perforrring dLrties related to the conduct of your business.

P. PROPERTY DAJ\MGE LIABILITY- ELEVATORS
"Property clarre.ge" liability is changed as follows:
1.

Exclusions 2.j.(3) and 2.j.(4) of SECTION I, COVERAGE A , do not apply to the use of elevators.

2.

ll1e insurance afforded by reason of this provision is excess over any valid and oollectib!e property
insurance (including any deductible portion thereof) available to the insured 'Mlether prirrary,
excess, contingent or on any other basis, and the OTHER INSURANCE condition Is changed
a(XX)rdingly.

0. PROPERTY DAJ\MGE TO 'THE NAfv'ED INSURE.D'S WORK
Exclusion I of SECTION I, COVERAGE A . Is deleted and replaoed 'Mth the follOIMng:

I.

Damage to Your VVork
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"Property dalrage" to ''your ...,orl<' arising out of it or any part of it and included in the "products
C01rpleted operation hazard."
This exclusion applies only to that portion of any loss in excess of $50,000 per occurrence if the
damaged \o\ork and the \o\ork out of w-iich the damage arises was performed by you.
This exclusion does not apply if the damaged \o\ork or the ...,ork out of v.hlch the dalrage arises was
perform:Jd on your behalf by a subcontractor.

R CARE, CUSTODYOR CONTROL
Exclusion 2.j.4 of SECTION I, COVERAGE A. is deleted and replaced 'Mth the follo1v1ng:

2.j.4 Personal property in the care, custody or C011trol of the Insured. l-kM'3ver, for personal property In
the care, custody or C011trol of you or your "errp!oyees," this exclusion applies only to that po11ion of
any loss in excess of $25,000 per occurrence, subject to the folloo1ng term, and conditions;
(a) TI1e rrnst that we 'MIi pay under this provision as an annual aggregate is $100,000, regardless
of the nurrber of occurrences.
(b) TI1ls provision does not apply to "errployee" O'M1ed property or any property that Is nissing
w-iere there Is not physical evidence to show w-iat happened to the property.

(c) The aggregate linit for this coverage provision Is pait of the General J'.looregate Unit and
SECTION Ill - UMTS OF INSURANCE is changed a<XX>rdingly.

(cl) In the event of darnage to or destndion of property covered by this exception, you shall, if
requested by us, replace the property or furnish the labor and rraterials necessary for repairs
thereto, at actual cost to you, exclusive of prospective profit or overhead dwges of any nature.
(e) $2,500 shall be deducted from the total arrount of all sums you becalm obligated to pay as
daJrages on a<XX>Unt of dalrage to or destndlon of all property of each person or organization,
Including the loss of use of that property, as a result of eacl1 "cxxx1rrence." Qir linit of liability
under the endorsetnent as being applicable to eacl1 "occurrence" shall be redurecl by the
amount of the deductible indicated above; ho.\ever, our aggregate linit of liability under this
provision shall not be reduced by the arroont of such deductible. The conditions of the policy,
Including those 1Mth respect to duties in the event of "occurrence," claims or "suit" apply
Irrespective of the application of the deductible amount. We may pay any part or all of the
deductible armunt to effect settlement of any claim or "suit" and, upon notification of the action
taken, you shall pro,rptly reirrburse us for such part of the deductible armunt as has been paid
byus.

S. ELECTROI\IC DATA LIABILITY COVERAGE

1.

Excluslon 2.p. Electronic Data of SECTION I, COVERAGE A, Is deleted and replaced IMth the

fcilO"Mng:

2 p. Damages arising out of the loss of, loss of use of, damage to, corruption of, Inability to
access, or Inability to rranipulate "electronic data" that does not result from physical Injury to
tangible property.

2.

The foll<M1ng definition is added to SECTION V- DEAtfllONS:
"Bectronic data" means inforrration, facts or programs stored as or on, created or used on, or
transnitted to or from corrputer software (including systems and applications software), hard or
floppy disks, CD-RQ\AS, tapes, drives, cells, data processing devices or any other media w-ilch are
used 'Mlh electronically controlled equipment.
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For the purposes of this coverage, the definition of "property darrage" In SECTION V DEANJTIQ\JS Is replaced by the followng:
"Property damage" means:

a

Physical injury to tangible property, including all resulting loss of use of that property. ,AJI such
loss or use shall be deerred to occur at the lime or the physical lnjuty that caused it;

b.

Loss of use of tangible property that Is not physically injured. ,AJI such loss of use shall be
deemed to occur at the time of the "occurrence" that caused it; or

c.

Loss of, loss of use or, darnage to, corruption of, inability to acx;ess, or inability to properly
manipulate "electronic data", resulting from physical lnjuty to tangible property. ,AJI such loss
of "electronic data" shall be deemed to occur at the time of the "occurrence" that caused it.

For the purposes of this insurance, "electronic data" is not tangible property.
T, CONSOLIDATED INSURANCE PROGRAM RESIDUAL LIABILITY COVERAGE
Wth respect to "bodily injury', ')xoperty damage", or 'personal and advertising inju1y' arising out of your
ongoing operations; or operations Included Vvithin the "products-corrpleted operations hazard', the policy to
wiich this coverage Is attached shall apply as excess insurance over coverage available to "yotl' under a
Consolidated Insurance Progran1 (such as an OMler Controlled Insurance Program or Contractors
Controlled Insurance Program).
Coverage afforded by this enclorserrent does not apply to any Consolidated Insurance Program involving a
"residential project'' or any deductible or Insured retention, specified in the Consolidated Insurance
Program

The follO'Mng is added to Section V- Definitions
" Residential project'' means any project wiere 30% or 1mre of the total square foot area of the structures
on the project is used or is Intended to be used for human residency. This includes but is not lirrited to
slngle or multifarrily housing, apartments, concloninlurrs, tO'M'lhouses, co-operatives or planned Lmit
developments and appurtenant structures (including pools, hot tubs, detacl1ed garages, guest houses or
any shrilar structures). A "residential project'' does not include rrilitaiy O'M'led housing, college/university
O'M"led housing or domitories, long term care facilities, hotels, rmtels, hospitals or prisons.
,AJI other terms, provisions, exclusions aiKI !irritations of this policy apply.

U. AUTOMATIC ADDfTlONAL INSUREDS- MANAGERS OR LESSORS OR PREMSES
SECTION II - WHO IS AN INSURED Is ainended to Include:
M y person or organization Vvith W10ll1 you agree in a witten contract or witten agreement to nama as an
acklitional insured but only \'with respect to liabHity arising out of the O'M'lership, n):l]ntenanoe or use of that
part of the prerrises, designated in the witten contract or witten agreement, that is leased to you and
subject to the follCM1ng additional exclusions:
This insurance does not apply to:

1.

My "occurrence" wiich takes place after you cease to be a tenant in that prerrises.

2.

Structural alterations, nff-.N construction or deroolition operations perfom1ed by or on behalf of the
additional insured listed in the witten contract or witten agreement.

This insurance is excess of all other insurance available to the additional insured, wiether prirrary, excess,
contingent or on any other basis, unless the witten contract requires this insurance to be primruy. In that
event, this insurance 'MIi be primary relative to insurance policy(s) wiich designate the additional insured
G..-:n36 (09/11)
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as a Named Insured in the Declarations and we v.ill not require contribution fron1such insurance if the
v.ritten contract also requires that this Insurance be non-contributoty. a.it v.1th respect to all other
insurance under 'M1ich the adcliti011al Insured qualifies as an Insured or additional insured, this Insurance
v.ill be excess.
V. AUTOl'VIATIC ADDITIONAL INSUREDS - STATE OR GOVERNN'ENTAL AGENCY OR POLmCAL
SUBDIVISIONS- PERMTS OR AUTHORIZATIONS
SECTION II - 'MiO IS AN INSURED is amended to Include any state or governmental agency or
subdivision or political subdivision ...,,th 'M10ln you are required by v.ritten contract, ordinar1ee, law or
building code to name as an additiOl1al insured subject to the follO'Mng provisions:

This insurance applies 011ly v.ith respect to operations perfonred by you or on your bel1alf for 1M1ich the
state or governmental agency or subdivisl011 or political subdivision has issued a penrit or authorization.
This Insurance does not apply to:

1.

"Bodily Injury', "property damage" or "personal and advertising ln)wY' arising out of operations
perfom-oo for the federal govemrrent, state or rrunicipality; or

2.

"Bodily injury•or "property damage" Included v.ithln the "products-corrpleted operations hazard'.

This Insurance is excess of all other Insurance available to the additional Insured, 1M1ether prirnruy, excess,
contingent or on any other basis, unless the witten contract requires this Insurance to be primary. In that
event, this Insurance v.111 be plirnruy relative to insurance policy(s) 'M1ich designate the additional insured
as a Narrod Insured In the Declarations and ...,e v.ill not require contribution fr001 such insurance if the
v.ritten contract also requires that this Insurance be non-contributory. a.it ....~th respect to all other
insurance under 'M11ch the addilional insured qualifies as an Insured or additional insured, this insurance
v.ill be excess.
W. CONTRACTORS AUTOl'VIATIC ADDITlONAL INSURED COVERAGE- COIVPLETED OPERATIONS

SECTION II - 'M-10 IS AN INSURED is amended to include as an adclitional Insured any person or
organization 'M10 Is required by v.ritten contract to be an additional Insured on your policy for corrpleted
operations, but 011ly v.ith respect to liability for "bodily injury'' or "property damage" caused, In \'-ktole or In
part, by ''your ...,ork" at the project designated In the contract, perforn-oo for t11at additional insured and
Included in the "products-corrpleted operations t1az.arcf'.
This Insurance Is excess of all other Insurance available to the adclitional insured, 1M1ether prirnruy, excess,
contingent or on any other basis, unless the v.ritten contract requires this Insurance to be primary. In t11at
event, this insurance v.111 be prirnaiy relative to Insurance policy(s) 1M1ich designate the adclitional Insured
as a Narrod Insured In the Declarations and we v.ill not require contribution fr001 such Insurance If the
v.rilten contract also requires that this Insurance be non-oontribut01y. &rt v.ith respect to all other
Insurance under 'M1ich the additional Insured qualifies as an Insured or additlOl1al Insured, this Insurance
v.ill be excess.
X. ADDITIONAL INSURED- ENGINEERS, ARCHITECTS OR SURVEYORS

SECTION II - WHO IS AN INSURED is airended to include as an additional insured any architect,
engineer or surveyor 'M10 is required by v.ritten contract to be an additiot1al Insured on your policy, but only
v.ith respect to liability for "bodily injwy", "property darrage" or "persot1al and advertising lnjurY' caused, in
'M'1ole or In part, by:

1.

Your acts or onissions; or

2.

The acts or onissions of those acting on your bel1alf;

In the performance of your ongoing operations performed by you or on your bel1alf.
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This includes such architect, engineer or surveyor, 1M10 ,ray not be engaged by you, but is oontractually
required to be added as an additional insured to your policy.
Wth respect to the insurance afforded to these additional Insureds, the follO'Mng additional exclusion
applies:
This insurance does not apply to "bodily injury", ''property darrage" or "personal and advertising injury''
arising ot.rt of the rendering of or the failure to render any professional services, Including:
1.

lhe preparing, approving, or failing to prepare or approve maps, dra'A1ngs, opinions, reports,
surveys, diange orders, designs or specifications; or

2.

&lperviS01y, inspection or engineering services.

This insurance is excess of all other insurance available to the acldmonal insured, wiether plim:.uy, excess,
oontingent or on any other basis, unless the written oontract requires this Insurance to be primary. In that
event, this insurance \o\ill be primary relative to Insurance policy(s) wilch designate the additional insured
as a Named Insured in the ~arations and v..e \o\ill not require oontlibution from such insurance if the
written oontract also requires that this insurance be non-oontlibuto,y, But \o\ith respect to all other
insurance under wiich the additional insured qualifies as an insured or additional Insured, this Insurance
\o\ill be excess.
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Policy N..urber. CAP 3 684645

COM\/ERCIALAUTO

THJS eJDORSEMENT CHANGES THE POUCV. PLEASE READ IT CAREFULLV.
ADDITIONAL INSURED SPECIFIC B\ITlllES
0

This endorserrent nmnes Insurance provided under the follcMing:
BUSINESS AUTO COVERA.GE FOOVI
IAf-lO IS AN INSURED Is changed to Include as an "insured' the person or organization narned In this
endorserrent. However, the addltional Insured Is an "insured' only for '1:xx:lily Injury' or "property dalrage"
arising out of Y.orl< or operations performed by you or on your behalf for the additional Insured and resulting
from the 0M1ershlp, tralntenance or use of a "covered auto," by:

1.

You,or

2.

My of your erll)loyees or agents; or

3.

M '/()f',e other than the additional insured or any e1ll)loyee or agent of the additional Insured, Y.tille using
Y.lth your pemisslon a covered "autd' you ov,n, hire or borrow.

ADDITIONAL INSURED:

person or organi zation for \vhoo1 the named insured has agreed by \ilri tten
"insured cont ract" to designate as an addit ional insured subject to all t he
provi sions and limi tations of t hi s pol icy.

Any
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POLICYNUiVBER CAP3684645

COMVERCIALAUTO
CA04441013

TH1S ENDORSEl\/ENT CHANGES 11-IEPOUCY. PLEASE READ IT CAREFULLV.

WAIVER OF TRAf\JSFER OF RIGt-rrS OF RECOVERY
AGAINST OTHERS TO US (WAIVER OF SUBROGATION)
TI1ls endorserrent rmdifies Insurance provided under the follO"Mng:
AUTO DEALERS OOVER«\GE F00\'1
BUSII\ESS AUTO OOVER«\GE FORM
WOTOR CA.RRJER OOVER«\GEFORM
Wth respect to ooverage provided by this endorserrent, the provisions of the Coverage Fom, apply unless nrofied by
the endorserrent.
This endorsernent changes the policy effective on the lnoopllon date of the policy unless another date Is Indicated
below.

Named Insured:
Endorsement Effective Date:
SCHEDULE
Name(s) Of Person(s) Or Organlzatlon(s):
'

"Any person or organization for \•1homthe named insured is operating under

1·1ri tten contract v,hen such contruct requires a 1·1ai ver of subrogation."
lnfonmtion reQUired to ~ ete tlis Schedule If not sli<m1 above, v.411 be sli<m1 In the Declarations.
The Transfer Of Rights Of Recovery Against Others
To Us condition does not apply to the person{s) or
organlzation(s) sh<Mn In the Schedule, but only to the
extent that subrogation Is v.eived prior to the "aoodent"
or the "loss" under a oontract wtl1 that person or
organization.

CA04441013

© Insurance Services atice, Inc., 2011
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This section and related information is available at www.co.yamhill.or.us/plan/planning/ordinance/zoning_toc.asp

SECTION 400 B NATURAL RESOURCE DISTRICT
402.

EXCLUSIVE FARM USE DISTRICT (EF-80, EF-40, and EF-20)

[Last amended 9/22/11, Ord 867; 5/24/2012 Ord 872; 08/01/18; Ord. 903]

402.01 Purpose.
The purpose of the Exclusive Farm Use District is to identify and protect land designated as Exclusive
Farm Use on the Comprehensive Plan that is suitable and desirable for commercial agricultural operations and other uses which are compatible with such operations. Properties in the Exclusive Farm District
are primarily large, contiguous relatively flat terrace, valley-floor or low foothill holdings. In Exclusive
Farm Use Districts, nonfarm residential and other development which might likely be affected by normal
farm management practices, will be limited or prohibited so as to maximize the productivity potential
of vicinity farmlands.
402.02 Permitted Uses.
In the Exclusive Farm Use District, the following uses shall be permitted subject to the standards and
limitations set forth in subsection 402.09 and any other applicable provisions of this ordinance:
A.

Farm uses as defined in Subsection 402.10.

B.

Farm stands subject to a Type A miscellaneous land use application to evaluate health and safety
requirements such as access, parking and sewage disposal, and to determine if:
1.

The structures are designed and used for the sale of farm crops or livestock grown on
the farm operation, or grown on the farm operation and other farm operations in the
local agricultural area, including the sale of retail incidental items and fee-based activity
to promote the sale of farm crops or livestock sold at the farm stand if the annual sale
of incidental items and fees from promotional activity do not make up more than 25
percent of the total annual sales of the farm stand; and

2.

The farm stand does not include structures designed for occupancy as a residence or for
activity other than the sale of farm crops or livestock and does not include structures for
banquets, public gatherings or public entertainment.

[Amended 12/05/02; Ord. 720; 5/24/2012; Ord 872]

C.

Propagation and harvesting of a forest product.

D.

Creation of, restoration of, or enhancement of wetlands.

E.

A facility for the processing of farm crops located on a farm operation and provides at least onequarter of the farm crops processed at the facility. The building established for the processing
facility shall not exceed 10,000 square feet of floor area exclusive of the floor area designated
for preparation, storage or other farm use or devote more than 10,000 square feet to the
processing activities within another building supporting farm uses. The application will also be
subject to Section 1101, Site Design Review.
[Added 3/19/98, Ord. 643; amd Ord 872]
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Utility facilities necessary for public service, including wetland waste treatment systems but not
including commercial facilities for the purpose of generating electrical power for public use by
sale, or transmission towers over 200 feet in height. The applicant will also be subject to Section
1101, Site Design Review. A facility is "necessary" if it satisfies the requirements of ORS
215.275.
[Amended 12/05/02; Ord. 720]
Accessory uses, including buildings other than dwellings customarily provided in conjunction
with farm use.

H.

Winery, as defined in subsection 402.10, subject to Section 1101, Site Design Review.

I.

Operations for the exploration of minerals as defined by ORS 517.750.

J.

Operations for the exploration for and the production of geothermal resources as defined by
ORS 522.005, and oil and gas as defined by ORS 520.005, including the placement and
operation of compressors, separators, and other customary production equipment for an
individual well adjacent to a wellhead, subject to the requirements of Section 404.10.

K.

Signs, pursuant to the sign provisions set forth in Section 1006.

L.

The following transportation facilities:

M.

[Amended 11/30/94, Ord. 582]

1.

Climbing and passing lanes within the right of way existing as of July 1, 1987.

2.

Reconstruction or modification of public roads and highways, including the placement
of utility facilities overhead and in the subsurface of public roads and highways along
the public right of way, but not including the addition of travel lanes, where no removal
or displacement of buildings would occur, or no new land parcels result.

3.

Temporary public road and highway detours that will be abandoned and restored to
original condition or use at such time as no longer needed.

4.

Minor betterment of existing public roads and highway-related facilities such as
maintenance yards, weigh stations, and rest areas, within right of way existing as of July
1, 1987, and contiguous publicly owned property utilized to support the operation and
maintenance of public roads and highways.

Alteration, restoration or replacement of a lawfully established dwelling that:
1.

Has intact exterior walls and roof structure;

2.

Has indoor plumbing consisting of a kitchen sink, toilet and bathing facilities connected
to a sanitary waste disposal system;

3.

Has interior wiring for interior lights;

4.

Has a heating system; and

5.

In the case of replacement, is removed, demolished or converted to an allowable
nonresidential use within three months of the completion of the replacement dwelling.
A replacement dwelling may be sited on any part of the same lot or parcel. A dwelling
replaced under this section shall comply with all applicable siting standards. However,
the standards shall not be applied in a manner that prohibits the siting of the dwelling.
If the dwelling to be replaced is located on a portion of the lot or parcel not zoned for
Yamhill County Zoning Ordinance, Page 402-2
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exclusive farm use, the applicant, as a condition of approval, shall execute and record
in the deed records for the county where the property is located a deed restriction
prohibiting the siting of a dwelling on that portion of the lot or parcel. The restriction
imposed shall be irrevocable unless a statement of release is placed in the deed records
for the county. The release shall be signed by the county or its designee and state that
the provisions of this paragraph regarding replacement dwellings have changed to allow
the siting of another dwelling. The county planning director or the director=s designee
shall maintain a record of the lots and parcels that do not qualify for the siting of a new
dwelling under the provisions of this paragraph, including a copy of the deed restrictions
and release statements filed under this paragraph.
6.
N.

A secondary farm dwelling authorized pursuant to Section 402.03(F)(4)(c) may only be
replaced by a manufactured dwelling.
[Amended 3/19/98, Ord. 643]

Public or private school, including all buildings essential to the operation of a school, subject to
the Type B application procedures and Section 1101, Site Design Review. The school must be
at least three miles from an urban growth boundary, and is not permitted on a tract identified as
high-value farmland. Existing facilities on high-value farmland that are wholly within a farm
use zone may be maintained, enhanced, or expanded.
[Amended 3/19/98, Ord. 643; 8/13/98, Ord. 657]

T.

O.

Churches and cemeteries in conjunction with churches, subject to the Type B application
procedures and Section 1101, Site Design Review. The uses must be at least three miles from
an urban growth boundary, and are not permitted on a tract identified as high-value farmland.
Existing facilities on high-value farmland that are wholly within a farm use zone may be
maintained, enhanced, or expanded.
[Amended 3/19/98, Ord. 643; 8/13/98, Ord. 657]

P.

A site for the takeoff and landing of model aircraft, including such buildings or facilities as may
reasonably be necessary. Buildings or facilities shall not be more than 500 square feet in floor
area or placed on a permanent foundation unless the building or facility preexisted the use
approved under this paragraph. The site shall not include an aggregate surface or hard surface
area unless the surface preexisted the use approved under this paragraph. As used in this
paragraph, Amodel aircraft@ means a small-scale version of an airplane, glider, helicopter,
dirigible or balloon that is used or intended to be used for flight and is controlled by radio, lines
[Added 3/19/98, Ord. 643]
or design by a person on the ground.

Q.

On-site filming and activities accessory to on-site filming, as defined in ORS 215.306(4), may
be conducted subject to ORS 30.930 to 30.947, when it involves no more than 45 days on any
site within any one-year period and does not involve erection of sets that would remain in place
for longer than any 45-day period.
[Added 3/19/98, Ord. 643]

R.

Fire service facilities providing rural fire protection services.

S.

Irrigation canals, delivery lines and those structures and accessory operational facilities
associated with a district as defined in ORS 540.505.
[Added 12/05/02; Ord. 720]

[Added 12/05/02; Ord. 720]

Utility facility service lines. Utility facility service lines are utility lines and accessory facilities
or structures that end at the point where the utility service is received by the customer and that
are located on one or more of the following:
1. A public right of way;
2. Land immediately adjacent to a public right of way, provided the written consent of
all adjacent property owners has been obtained; or
Yamhill County Zoning Ordinance, Page 402-3
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U.

Subject to the issuance of a license, permit or other approval by the Department of
Environmental Quality and with the requirements of ORS 215,246, 215.247, 215.249 and
215.251, the land application of reclaimed water, agricultural, or industrial process water or
biosolids for agricultural, horticultural or silvicultural production, or for irrigation in connection
with a use allowed in the exclusive farm use zone.
[Added 12/05/02; Ord. 720]

V.

The maintenance, expansion or enhancement of an existing site on the same tract for the disposal
of solid waste for which a permit has been granted under ORS 459.245 by the Department of
Environmental Quality, together with equipment, facilities or buildings necessary for its
operation. The use must satisfy the standards set forth in ORS 215.296(1)(a) and (b) and the
standards set forth in Section 1101, Site Design Review. The maintenance, expansion or
enhancement of an existing use on the same tract on high-value farmland is permissible only if
the existing use is wholly within a farm use zone. No other Yamhill County Zoning Ordinance
criteria or Comprehensive Plan goal or policy shall apply as an approval standard for this use.
[Added 9/22/11; Ord 867]

W.

A Aresidential home@ as defined in ORS 197.660 may be established in an existing dwelling.

X.

Agri-tourism and other commercial events or activities that are related to and supportive of
agriculture subject to Section 1013, Agri-Tourism Use Permits.
[Added 5/24/12; Ord. 872]

[Added 5/24/12; Ord. 872]

402.03 Permitted Dwellings
The following residential uses shall be permitted in the Exclusive Farm Use District subject to the
standards and limitations set forth in Section 402.09 and satisfaction of the criteria specified for each
use. Furthermore, the decision-making body may attach reasonable conditions to approvals in order to
insure compliance with relevant criteria. The following uses are subject to the type of notice
requirements of Section 1301 indicated.
A.

B.

Principal dwelling customarily provided in conjunction with farm use on high-value farmland,
subject to the following (Type A notice):
1.

The subject tract is currently employed for farm use, and produced at least $80,000 in
gross annual income from the sale of farm products in each of the last two years, or
three of the last five years. In determining the gross income, the cost of purchased
livestock shall be deducted from the gross income attributed to the tract.

2.

The dwelling will be occupied by a person or persons who produced the commodities
which grossed the income in subsection (1) of this Section.

3.

Except for permitted seasonal farm worker housing, there is no other dwelling on the
subject tract.
[Subsection A added 3/19/98, Ord. 643]

Principal dwelling customarily provided in conjunction with farm use on a tract that is not highvalue farmland, subject to the following (Type A notice):
1.

The subject tract is currently employed for farm use, and produced at least $40,000 in
gross annual income from the sale of farm products in each of the last two years, or
three of the last five years. In determining the gross income, the cost of purchased
livestock shall be deducted from the gross income attributed to the tract.
[Amended 12/05/02; Ord. 720]
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2.

The dwelling will be occupied by a person or persons who produced the commodities
which grossed the income in subsection (1) of this Section.

3.

Except for permitted seasonal farm worker housing, there is no other dwelling on the
subject tract.
[Subsection B added 3/19/98, Ord. 643]

Principal dwelling customarily provided in conjunction with farm use on a parcel at least 160
acres in size that is not high-value farmland, under the following circumstances (Type A notice):
1.

The subject tract is currently employed for farm use, as defined in Subsection
402.10(C).

2.

The dwelling will be occupied by a person or persons who will be principally engaged
in the farm use of the land, such as planting, harvesting, marketing or caring for
livestock, at a commercial scale as defined in subsection 4 of this section.

3.

Except for permitted seasonal farm worker housing, there is no other dwelling on the
subject tract.

4.

The determination of whether the farm is "commercial" will be based upon whether the
farm:
(a)

Contributes in a substantial way to the area's existing agricultural economy; and

(b)

Helps maintain agricultural processors and established farm markets;

(c)

When determining whether a farm is part of the commercial agricultural
enterprise, not only what is produced, but how much and how it is marketed
shall be considered.
[Subsection C amended 3/19/98, Ord. 643]

Principal dwelling customarily provided in conjunction with farm use on a tract that is not highvalue farmland, under the following circumstances (Type A notice):
1.

The subject tract is at least as large as the median size of those commercial farm tracts
capable of generating at least $10,000 in annual gross sales that are located within the
study area defined in subsection (6) of this Section.

2.

The subject tract is capable of producing annual gross sales of county indicator crops,
as determined by OAR 660-33-135(4), at a level equal to or greater than the median of
those farms within the study area defined in subsection (6) of this Section.

3.

The subject tract is currently employed for a farm use at a level capable of producing
the annual gross sales required in subsection (2) of this Section. If no farm use has
been established at the time of application, land-use approval shall be subject to a
condition that no building permit for a residence may be issued prior to the
establishment of the farm use required in this subsection.

4.

The subject lot or parcel on which the dwelling is proposed is at least 10 acres in size.

5.

Except for permitted seasonal farm worker housing, there is no other dwelling on the
subject tract.

Yamhill County Zoning Ordinance, Page 402-5
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In order to identify the commercial farm tracts to be used in subsections (1) and (2) of
this Section, the gross sales capability of each tract in the study area, including the
subject tract, must be determined, using the gross sales figures provided by the Land
Conservation and Development Commission pursuant to OAR 660-33-135(4) as
follows:
(a)

Identify the study area. This includes all the land in the tracts wholly or
partially within one mile of the perimeter of the subject tract;

(b)

Determine for each tract in the study area the number of acres in every land
classification from the county assessor's data;

(c)

Determine the potential earning capability for each tract by multiplying the
number of acres in each land class by the gross sales per acre for each land class
provided by the Land Conservation and Development Commission pursuant to
OAR 660-33-135(4). Add these to obtain a potential earning capability for
each tract;

(d)

Identify those tracts capable of grossing at least $10,000 based on the data
generated in subsection (6)(c) of this Section;

(e)

Determine the median size and gross sales capability for those tracts capable of
generating at least $10,000 in annual gross sales to use in subsections (1) and
(2) of this Section.
[Subsection D added 3/19/98, Ord. 643]

A secondary dwelling for a relative of the farm operator under the following circumstances
(Type A notice):
1.

The tract is currently employed for farm use, as defined in Subsection 402.10(C), at a
commercial scale.

2.

The dwelling shall be located on the same lot or parcel as the dwelling of the farm
operator.

3.

The dwelling shall be occupied by a relative of the farm operator or farm operator=s
spouse, which means grandparent, step-grandparent, grandchild, parent, step-parent,
child, brother, sister, sibling, step-sibling- niece, nephew, or first cousin of either if the
farm operator does, or will require the assistance of the relative in the management and
farm use of the existing commercial farm use.
[Amended 12/05/02; Ord. 720]

4.

The farm operator shall continue to play the predominant role in the management of the
farm. A farm operator is a person who operates a farm, doing the work and making dayto-day decisions about such things as planting, harvesting, feeding, and marketing.
[Subsection E amended 3/19/98, Ord. 643]

F.

A secondary dwelling customarily provided in conjunction with farm use for farm help, under
the following circumstances (Type A notice):
1.

The secondary dwelling will be occupied by a person or persons who will be principally
engaged in the farm use of the land and whose seasonal or year round assistance in the
management of the farm use, such as planting, harvesting, marketing or caring for
livestock, is or will be required by the farm operator.
[Amended 12/05/02; Ord. 720]
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2.

There is no other dwelling on lands designated for exclusive farm use owned by the
farm operator that is vacant or currently occupied by persons not working on the subject
farm and that could reasonably be used as a secondary farm dwelling.

3.

The primary farm dwelling to which the proposed dwelling would be accessory satisfies
one of the following:

4.

(a)

On land identified as high-value farmland, the primary farm dwelling is located
on a farm operation that is currently employed for farm use, and produced at
least $80,000 in gross annual income from the sale of farm products in each of
the last two years, or three of the last five years. In determining the gross
income, the cost of purchased livestock shall be deducted from the gross
income attributed to the tract; or

(b)

On land not identified as high-value farmland, the primary farm dwelling is
located on a farm operation that is currently employed for farm use, and
produced at least $40,000 in gross annual income from the sale of farm products
in each of the last two years, or three of the last five years. In determining the
gross income, the cost of purchased livestock shall be deducted from the gross
income attributed to the tract.

The secondary dwelling will be located:
(a)

On the same lot or parcel as the primary farm dwelling; or

(b)

On the same tract as the primary farm dwelling when the lot or parcel on which
the accessory farm dwelling will be sited is consolidated into a single parcel
with all other contiguous lots and parcels in the tract; or

(c)

On a lot or parcel on which the primary farm dwelling is not located, when the
accessory farm dwelling is limited to only a manufactured dwelling with a deed
restriction. The deed restriction shall be filed with the county clerk and require
the manufactured dwelling to be removed when the lot or parcel is conveyed to
another party. The secondary dwelling may remain if it is re-approved as a
principal dwelling under this ordinance; or
[Subsection F added 3/19/98, Ord. 643, Amended 12/05/02; Ord. 720]

(d)

On a lot or parcel on which the primary farm dwelling is not located, when the
accessory farm dwelling is limited to only attached multi- unit residential
structures allowed by the applicable state building code or similar types of farm
labor housing as existing farm labor housing on the farm or ranch operation
registered with the Department of Consumer and Business Services, Oregon
Occupational Safety and Health Division under ORS 658.750. A county shall
require all accessory farm dwellings approved under this subparagraph to be
removed, demolished or converted to a nonresidential use when farm worker
housing is no longer required; or

(e)

On a lot or parcel on which the primary farm dwelling is not located, when the
accessory farm dwelling is located on a lot or parcel at least the size of the
applicable minimum lot size and the lot or parcel complies with the gross farm
income requirements in OAR 660-033-0135(5) or (7), whichever is applicable;
[Subsection d and e added 12/05/02; Ord. 720]

G.

A dwelling may be considered customarily provided in conjunction with a commercial dairy if:
Yamhill County Zoning Ordinance, Page 402-7
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1.

The subject tract will be employed as a commercial dairy as defined in this ordinance;
and

2.

The dwelling is sited on the same lot or parcel as the buildings required by the
commercial dairy; and

3.

Except for seasonal farm worker housing, there is no other dwelling on the subject tract;
and

4.

The dwelling will be occupied by a person or persons who will be principally engaged
in the operation of the commercial dairy farm, such as the feeding, milking or pasturing
of the dairy animals or other farm use activities necessary to the operation of the
commercial dairy farm; and

5.

The building permits, if required, have been issued for and construction has begun for
the buildings and animal waste facilities required for a commercial dairy farm; and

6.

The Oregon Department of Agriculture has approved the following:
(a)

A permit for a Aconfined animal feeding operation@ under ORS 468B.050 and
ORS 468B.200 to 468B.230; and

(b)

A Producer License for the sale of dairy products under ORS 621.072.

[Added 12/05/02; Ord. 720]

H.

Replacement dwelling to be used in conjunction with farm use if the existing dwelling has been
listed in the county inventory as historic property and on the National Register of Historic Places
(Type A notice).

I.

Principal dwelling not provided in conjunction with farm use on a lot or parcel created before
January 1, 1993, subject to the following standards and criteria (Type B notice):
1.

The dwelling or activities associated with the dwelling will not force a significant
change in or significantly increase the cost of accepted farming or forest practices on
nearby lands devoted to farm or forest use.

2.

The dwelling will be sited on a lot or parcel that is predominantly composed of Class
IV through VIII soils that would not, when irrigated, be classified as prime, unique,
Class I or II soils. Soil assessments may be submitted from a professional soil
classifier pursuant to OAR 660-033-0030.
[Amended 5/24/12; Ord. 872]

3.

The dwelling will be sited on a lot or parcel created before January 1, 1993.

4.

The dwelling will not materially alter the stability of the overall land use pattern of the
area. In determining whether a proposed nonfarm dwelling will alter the stability of the
land use pattern of the area, the cumulative impact of possible new nonfarm dwellings
on other lots or parcels in the area similarly situated shall be considered. To address this
standard, the county shall:
(a)

Identify a study area for the cumulative impacts analysis. The study area shall
include at least 2000 acres or a smaller area not less than 1000 acres, if the
smaller area is a distinct agricultural area based on topography, soil types, land
use pattern, or the type of farm or ranch operations or practices that distinguish
Yamhill County Zoning Ordinance, Page 402-8
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it from other, adjacent agricultural areas. Findings shall describe the study area,
its boundaries, the location of the subject parcel within this area, why the
selected area is representative of the land use pattern surrounding the subject
parcel and is adequate to conduct the analysis required by this standard. Lands
zoned for rural residential or other urban or nonresource uses shall not be
included in the study area;
(b)

Identify within the study area the broad types of farm uses (irrigated or
nonirrigated crops, pasture or grazing lands), the number, location and type of
existing dwellings (farm, nonfarm, hardship, etc.) And the dwelling
development trends since 1993. Determine the potential number of nonfarm/lot
of record dwellings that could be approved, including identification of
predominant soil classifications, the parcels created prior to January 1, 1993
and the parcels larger than the minimum lot size that may be divided to create
new parcels for nonfarm dwellings under ORS 215.263(4). The findings shall
describe the existing land use pattern of the study area including the distribution
and arrangement of existing uses and the land use pattern that could result from
approval of the possible nonfarm dwellings under this subparagraph;

(c)

Determine whether approval of the proposed nonfarm/lot-of-record dwellings
together with existing nonfarm dwellings will materially alter the stability of
the land use pattern in the area. The stability of the land use pattern will be
materially altered if the cumulative effect of the existing and potential nonfarm
dwellings will make it more difficult for the existing types of farms in the area
to continue operation due to diminished opportunities to expand, purchase or
lease farmland, acquire water rights or diminish the number of tracts or acreage
in farm use in a manner that will destabilize the overall character of the study
area.

5.

The dwelling complies with other conditions the county considers necessary, including
but not limited to provision for sewage disposal, emergency vehicle access, and public
road approach.

6.

The tract on which the dwelling is to be sited does not include a dwelling.

7.

Prior to issuance of a residential building permit, the applicant shall provide evidence
that the county assessor has disqualified the lot or parcel for valuation at true cash value
for farm or forest use; and that additional tax or penalty has been imposed, if any is
applicable, as provided by ORS 308A.050 to 308A.128 or other special assessment
under ORS 308A.315, 321.257 to 321.390, 321.700 to 321.754 or 321.805 to 321.855
and any additional tax imposed as the result of disqualification has been paid. A parcel
that has been disqualified under this subsection shall not re-qualify for special
assessment unless, when combined with another contiguous parcel, it constitutes a
qualifying parcel.
[Subsection I amended 8/13/98, Ord. 657; Amd 5/24/12 Ord 872]

J.

Principal lot of record dwelling not on high-value farmland subject to the following standards
and criteria Type A notice):
1.

The lot or parcel on which the dwelling will be sited was lawfully created and was
acquired by the present owner:
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(a)

and has been owned continuously by such owner since prior to January 1, 1985;
or

(b)

by devise or intestate succession from a person who acquired the lot or parcel
and had owned it continuously since prior to January 1, 1985.

2.

The tract on which the dwelling is to be sited does not include a dwelling.

3.

If the lot or parcel on which the dwelling will be sited was part of a tract on November
4, 1993, no dwelling exists on another lot or parcel that was part of that tract.

4.

The lot or parcel is not high-value farmland as defined in Subsection 402.10(E).

5.

When the lot or parcel on which the dwelling will be sited is part of a tract, the remaining
portions of the tract shall be consolidated into a single lot or parcel when the dwelling
is allowed.

6.

The dwelling is not prohibited by, and complies with the Comprehensive Plan and other
provisions of this ordinance and other provisions of law, including but not limited to
floodplain, greenway, and airport overlay restrictions.

7.

The County Assessor shall be notified that the county intends to allow the dwelling.

8.

For purposes of this section 402.03(J), "owner" includes the wife, husband, son,
daughter, mother, father, brother, brother-in-law, sister, sister-in-law, son-in-law,
daughter-in-law, mother-in-law, father-in-law, aunt, uncle, niece, nephew, stepparent,
stepchild, grandparent, or grandchild of the owner or business entity owned by any one
or combination of these family members.
[Subsection J amended 5/10/95, Ord. 591; 10/2/96, Ord. 615; 8/13/98, Ord. 657]

K.

Principal lot of record dwelling not in conjunction with farm use on Class III and IV high-value
farmland, subject to the following standards and criteria (Type A notice):
1.

The lot or parcel on which the dwelling will be sited was lawfully created and was
acquired by the present owner:
(a)

and has been owned continuously by such owner since prior to January 1, 1985;
or

(b)

by devise or intestate succession from a person who acquired the lot or parcel
and had owned it continuously since prior to January 1, 1985.

2.

The tract on which the dwelling is to be sited does not include a dwelling.

3.

If the lot or parcel on which the dwelling will be sited was part of a tract on November
4, 1993, no dwelling exists on another lot or parcel that was part of that tract.

4.

When the lot or parcel on which the dwelling will be sited is part of a tract, the remaining
portions of the tract shall be consolidated into a single lot or parcel when the dwelling
is allowed.
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5.

The dwelling is not prohibited by, and complies with the Comprehensive Plan and other
provisions of this ordinance and other provisions of law, including but not limited to
floodplain, greenway, and airport overlay restrictions.

6.

The tract on which the dwelling is to be sited is:

7.

(a)

Composed predominantly of high-value farmland as defined in subsection
402.10(E)(2) or (3); and

(b)

Twenty-one acres or less in size.

The tract on which the dwelling is to be sited is:
(a)

Bordered on at least 67 percent of its perimeter by tracts that are smaller than
21 acres, and at least two such tracts had dwellings on them on January 1, 1993;
or

(b)

Not a flaglot and is bordered on at least 25 percent of its perimeter by tracts that
are smaller than 21 acres, and at least four dwellings existed on January 1, 1993,
within one-quarter mile of the center of the subject tract. No more than two of
the four dwellings may be within an Urban Growth Boundary, but only if the
subject tract abuts an urban growth boundary; or

(c)

A flaglot and is bordered on at least 25 percent of its perimeter by tracts that
are smaller than 21 acres, and at least four dwellings existed on January 1, 1993,
within 1/4 mile of the center of the subject tract and on the same side of the
public road that provides access to the subject tract. The governing body of a
county must interpret the center of the subject tract as the geographic center of
the flaglot if the applicant makes a written request for that interpretation and
that interpretation does not cause the center to be located outside the flaglot. Up
to two of the four dwellings may lie within an urban growth boundary, but only
if the subject tract abuts an urban growth boundary;
i.

AFlaglot@ means a tract containing a narrow strip or panhandle of land
providing access from the public road to the rest of the tract.

ii.

AGeographic center of the flaglot@ means the point of intersection of
two perpendicular lines of which the first line crosses the midpoint of
the longest side of a flaglot, at a 90-degree angle to the side, and the
second line crosses the midpoint of the longest adjacent side of the
flaglot.
[Amended 12/05/02; Ord. 720]

8.

The County Assessor shall be notified that the county intends to allow the dwelling.

9.

For purposes of this section 402.03(K), "owner" includes the wife, husband, son,
daughter, mother, father, brother, brother-in-law, sister, sister-in-law, son-in-law,
daughter-in-law, mother-in-law, father-in-law, aunt, uncle, niece, nephew, stepparent,
stepchild, grandparent, or grandchild of the owner or business entity owned by any one
or combination of these family members.
[Subsection K amended 5/10/95, Ord. 591; 10/2/96,

Ord. 615; 8/13/98, Ord. 657]

L.

Principal lot of record dwelling not in conjunction with farm use on Class I and II high-value
farmland, subject to the following standards and criteria (Type C notice):
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The lot or parcel on which the dwelling will be sited was lawfully created and was
acquired by the present owner:
(a)

and has been owned continuously by such owner since prior to January 1, 1985;
or

(b)

by devise or intestate succession from a person who acquired the lot or parcel
and had owned it continuously since prior to January 1, 1985.

2.

The tract on which the dwelling is to be sited does not include a dwelling.

3.

If the lot or parcel on which the dwelling will be sited was part of a tract on November
4, 1993, no dwelling exists on another lot or parcel that was part of that tract.

4.

When the lot or parcel on which the dwelling will be sited is part of a tract, the remaining
portions of the tract shall be consolidated into a single lot or parcel when the dwelling
is allowed.

5.

The dwelling is not prohibited by, and complies with the Comprehensive Plan and other
provisions of this ordinance and other provisions of law, including but not limited to
floodplain, greenway, and airport overlay restrictions.

6.

The tract on which the dwelling is to be sited is on high-value farmland as defined in
subsection 402.10(E)(1).

7.

The Planning Commission determines that:
(a)

The lot or parcel cannot practicably be managed for farm use, by itself or in
conjunction with other land, due to extraordinary circumstances inherent in the
land or its physical setting that do not apply generally to other land in the
vicinity. For the purposes of this section, this criterion asks whether the subject
lot or parcel can be physically put to farm use without undue hardship or
difficulty because of extraordinary circumstances inherent in the land or its
physical setting. Neither size alone nor a parcel=s limited economic potential
demonstrate that a lot or parcel cannot be practicably managed for farm use.
Examples of A extraordinary circumstances inherent in the land or its physical
setting@ include very steep slopes, deep ravines, rivers, streams, roads, railroad
or utility lines or other similar natural or physical barriers that by themselves or
in combination separate the subject lot or parcel from adjacent agricultural land
and prevent it from being practicably managed for farm use by itself or together
with adjacent or nearby farms. A lot or parcel that has been put to farm use
despite the proximity of a natural barrier or since the placement of a physical
barrier shall be presumed manageable for farm use;

(b)

The dwelling will comply with the provisions of Section 402.07(A); and

(c)

The dwelling will not materially alter the overall land use pattern of the area.

8.

The County Assessor shall be notified that the county intends to allow the dwelling.

9.

For purposes of this section 402.03(L), "owner" includes the wife, husband, son,
daughter, mother, father, brother, brother-in-law, sister, sister-in-law, son-in-law,
daughter-in-law, mother-in-law, father-in-law, aunt, uncle, niece, nephew, stepparent,
Yamhill County Zoning Ordinance, Page 402-12
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stepchild, grandparent, or grandchild of the owner or business entity owned by any one
or combination of these family members.
10.

The State Department of Agriculture shall be provided notice of the application at least
twenty (20) days prior to the public hearing before the Planning Commission.

[Subsection L amended 5/10/95, Ord. 591; 10/2/96, Ord. 615; 8/13/98, Ord. 657]

402.04 Conditional Uses.
The following uses are allowed in the Exclusive Farm Use District upon conditional use approval.
Approval of these uses is subject to the Conditional Use criteria and requirements of Section 1202, and
subsection 402.07(A) of this ordinance and any other provision set forth below. Applications shall be
reviewed under the Type B procedure of Section 1301:
A.

One manufactured dwelling or recreational vehicle, or the temporary use of an existing building,
in conjunction with as existing dwelling as a temporary use for the term of a hardship suffered
by the existing resident or relative, as defined in ORS 215, of the resident, subject to the
following:
[Amended 12/05/02; Ord. 720]
1.

The resident or relative of the resident is aged, infirm, or for health-related reasons, is
incapable of maintaining a complete separate residence.

2.

The permit for the manufactured dwelling for the term of hardship shall be valid for a
period of two years or a shorter period as determined appropriate by the Director or
hearings body. A permit may be revoked by the Director at any time, if any of the
reasons for which the permit was granted are no longer applicable, or if any imposed
condition is violated.

3.

The permit for the temporary dwelling for the term of hardship shall be granted to the
applicant only and shall not be deemed to run with the land.

4.

The temporary dwelling shall use the same subsurface sewage disposal system as the
existing dwelling, if that disposal system is adequate to accommodate the additional
dwelling.

5.

When a recreational vehicle is allowed to be used as a temporary structure the
recreational vehicle site shall have services, inspected and approved by the building
department which includes electricity, plumbing and connection to an approved septic
system.
[Amended 12/05/02; Ord. 720]

6.

Within three months of the end of the hardship, the manufactured dwelling shall be
removed or demolished or, in the case of an existing building, the building shall be
removed, demolished or returned to an allowed nonresidential use. In the case of a
recreational vehicle, within three months of the end of the hardship, it shall be removed,
demolished or may remain on the property and used in accordance with Section
402.09(H). A temporary residence approved under this paragraph is not eligible for
replacement.
[Amended 3/19/98, Ord. 643/Amended 12/05/02; Ord. 720]

B.

A facility for the primary processing of forest products, subject to Subsection 402.07(B).

C.

Residential facility, as defined in ORS 197.660, in an existing dwelling.

D.

Community centers, parks, or playgrounds owned by a governmental agency or a nonprofit
community organization, and operated primarily by and for residents of the local rural
Yamhill County Zoning Ordinance, Page 402-13
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community, subject to Section 1101, Site Design Review. A public park may also be established
consistent with the provisions of ORS 195.120.
[Amended 12/05/02; Ord. 720]
E.

Dog kennel, except dog kennels are not allowed on a tract identified as high-value farmland.
Existing dog kennels on high-value farmland that are wholly within a farm use zone may be
expanded subject to conditional use approval.
[Amended 3/19/98, Ord. 643]

F.

The propagation, cultivation, maintenance, and harvesting of aquatic or insect species. The
insect species must comply with ORS 215.283(2)(p). Notice shall be mailed to the State
Department of Agriculture at least 20 days prior to any administrative decision or initial public
hearing on the application.
[Amended 3/19/98, Ord. 643; 5/24/12, Ord 872]

G.

Commercial activities that are in conjunction with farm use as defined in Section 402.10(B), but
not including the processing of farm crops which are a permitted use as described in subsection
402.02(E), subject to Section 1101, Site Design Review.
[Amended 3/19/98, Ord. 643]

H.

The following mineral, aggregate, oil, and gas uses, subject to the standards of Section 404:
1.

Operations conducted for mining and processing of geothermal resources as defined by
ORS 522.005 and oil and gas as defined by ORS 520.005 not otherwise permitted in
this Section.

2.

Operations conducted for mining, crushing or stockpiling of aggregate and other
mineral, and other subsurface resources subject to ORS 215.298.

3.

Processing as defined by ORS 517.750 of aggregate into asphalt or portland cement
more than two miles from one or more vineyards, totaling 40 acres or more, planted as
of the date of application for processing.

4.

Processing of other mineral resources and other subsurface resources.

I.

Home occupation, subject to the standards and limitations set forth in Section 1004

J.

The following transportation facilities:
1.

Construction of additional passing and travel lanes requiring the acquisition of right of
way but not resulting in the creation of new land parcels.

2.

Reconstruction or modification of public roads and highways involving the removal or
displacement of buildings not resulting in the creation of new land parcels.

3.

Improvement of public road and highway related facilities, such as maintenance yards,
weigh stations, and rest areas, where additional property or right of way is required but
not resulting in the creation of new land parcels.

K.

Personal use airports subject to subsection 402.07(C).

L.

Golf course, as defined in subsection 402.10(D), except new golf courses are not allowed on a
tract identified as high-value farmland. Existing golf courses on high-value farmland that are
wholly within a farm use zone may be expanded to a total of no more than 36 holes, subject to
conditional use approval and provided the expansion is consistent with the definition in Section
402.10(D).
[Amended 3/19/98, Ord. 643]
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M.

Commercial utility facilities for the purpose of generating power for public use by sale, and
transmission towers over 200 feet in height, subject to Subsection 402.07(D) and Section 1101,
Site Design Review. Photovoltaic solar power generation facilities are not allowed on a tract
that contains predominantly Class I through IV soils.
[Amended 08/01/18, Ord. 903]

N.

Roads, highways and other transportation facilities and improvements not allowed under
Subsections 402.02(K) or 402.04(J), subject to compliance with OAR 660-12.
[Amended 3/19/98, Ord. 643]

O.

Private parks, playgrounds, hunting and fishing preserves and campgrounds as defined in
subsection 402.10(A), subject to Section 1101, Site Design Review, except such uses are not
allowed on a tract identified as high-value farmland. Existing facilities on high-value farmland
that are wholly within a farm use zone may be expanded subject to conditional use approval.
[Amended 3/19/98, Ord. 643]

P.

On-site filming and activities accessory to on-site filming, as defined in ORS 215.306(4), that
exceed 45 days on any site within a one-year period or involve erection of sets that would remain
in place for longer than 45 days subject to ORS 30.930 to 30.947.
[Added 8/13/98, Ord. 657]

Q.

Operations for the extraction and bottling of water.

R.

Room and board arrangements for a maximum of five unrelated persons in an existing dwelling.

S.

ALiving History Museum@ as defined in Oregon Administrative Rules 660-033-130(21).

[Added 8/13/98, Ord. 657]

[Added 8/13/98, Ord. 657]

[Added 12/05/02; Ord. 720]

402.05 Prohibited Uses.
Subdivisions and planned unit developments shall be prohibited.
402.06 Nonconforming Uses.
Nonconforming uses found in the Exclusive Farm Use District are subject to the nonconforming use
provisions of Section 1205 as well as to any other applicable provisions of this ordinance.
402.07 Additional Standards for Approval of Conditional Uses
A.

B.

In the Exclusive Farm Use District, prior to establishment of a conditional use, the applicant
shall demonstrate compliance with the following criteria in addition to other requirements of
this ordinance:
1.

The use will not force significant change in accepted farming or forest practices on
surrounding lands devoted to farm or forest use.

2.

The use will not significantly increase the cost of accepted farming or forest practices
on surrounding lands devoted to farm or forest use.

A facility for primary processing of forest products shall not seriously interfere with accepted
farming practices and shall be compatible with farm uses described in Section 402.10(C). Such
facility may be approved for a one-year period which is renewable and is intended to be only
portable or temporary in nature. The primary processing of a forest product, as used in this
section, means the use of a portable chipper or stud mill or other similar methods of initial
treatment of a forest product in order to enable its shipment to market. Forest products as used
in this section means timber grown upon a tract where the primary processing facility is located.
Yamhill County Zoning Ordinance, Page 402-15
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C.

A personal-use airport as used in this section means an airstrip restricted, except for aircraft
emergencies, to use by the owner, and on an infrequent and occasional basis, by invited guests,
and by commercial aviation activities in connection with agricultural operations. No aircraft
may be based on a personal-use airport other than those owned or controlled by the owner of
the airstrip. Exceptions to the activities permitted under this definition may be granted through
a waiver action by the Oregon Aeronautics Division in specific instances. A personal-use airport
lawfully existing as of September 13, 1975, shall continue to be permitted subject to applicable
rules of the Oregon Aeronautics Division.

D.

A power generation facility shall not preclude more than 20 acres from use as a commercial
agricultural enterprise on a tract not identified as high-value farmland. Photovoltaic solar power
generation facilities are not allowed on a tract that contains predominantly Class I through IV
soils, unless an exception is taken pursuant to OAR 660, Division.
[Amended 08/01/18; Ord. 903]

402.08 Permit Expiration Dates and Declaratory Statements for Dwelling Approvals
A.

Notwithstanding other provisions of this Ordinance and except as provided for in subsection
402.08 (D), a discretionary decision, except for a land division, approving a proposed
development in the Exclusive Farm Use district is void two years from the date of the final
decision if the development action is not initiated in that period. An extension period of up to12
months may be granted if:
[Amended 12/05/02; Ord. 720]
1.

An applicant makes a written request for an extension prior to expiration of the
development approval period, stating the reasons that prevented the applicant from
beginning or continuing development within the approval period; and

2.

The Planning Director determines that the applicant was unable to begin or continue
development during the approval period for reasons for which the applicant was not
responsible.

B.

Approval or denial of an extension granted under this rule is an administrative decision, is not
a land-use decision described in ORS 197.015, and is not subject to appeal as a land-use
decision. However, the Board, on its own motion, may order review of the decision of the
Director within 15 days of the decision.

C.

Additional one-year extensions may be authorized by the Planning Director where applicable
criteria for the decision have not changed.

D.

If a permit is approved for a proposed residential development on agricultural land outside of
an urban growth boundary, the permit shall be valid for four years. Any extension of a permit
for residential development shall be valid for two years. For the purpose of this subsection,
Aresidential development@ only includes the dwellings provided for under ORS 215.283(1)(s),
215.284, and 215.705(1) to (3).
Added 12/05/02; Ord. 720]

E.

Prior to issuance of any residential building permit for an approved dwelling located within 1
mile of an area which has been designated in the plan or zone or otherwise approved by Yamhill
County for mineral resource uses, the landowner shall be required to sign an affidavit
acknowledging the following declaratory statement and record it in the deed and mortgage
records of Yamhill County;
AThe subject property is located in an area designated for mineral resource uses. It is the
County policy to protect mineral resource operations from conflicting land uses in such
Yamhill County Zoning Ordinance, Page 402-16
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designated areas. Accepted mineral resource and quarry practices in this area may create
inconveniences for the owners or occupants of this property. However, Yamhill County
does not consider it the responsibility of the operator of a mineral resource operation to
modify accepted practices to accommodate the owner or occupants of this property, with
the exception of such operator=s violation of State law.@
[Added 8/13/98, Ord. 657]
F.

Prior to issuance of a residential building permit, the landowner shall sign an affidavit
acknowledging the following declaratory statement and record it in the deed and mortgage records
for Yamhill County:
AThe subject property is located in an area designated by Yamhill County for agricultural
uses. It is the county policy to protect agricultural operations from conflicting land uses in
such designated areas.
Accepted agricultural practices in this area may create
inconveniences for the owners or occupants of this property. However, Yamhill County
does not consider it the agricultural operator's responsibility to modify accepted practices
to accommodate the owner or occupants of this property, with the exception of such
[Added 8/13/98, Ord. 657]
operator's violation of state law.@

402.09. Standards and Limitations.
In the Exclusive Farm Use District, the following standards and limitations shall apply:
A.

B.

Dwelling Density.
1.

Not more than one principal dwelling shall be allowed on any parcel.

2.

Permitted Secondary Uses. Not more than one permitted secondary dwelling, as
described in Subsection 402.03 A or B, shall be allowed per 40 acres.

3.

Not more than one dwelling not in conjunction with farm use shall be allowed on any
parcel.

Parcel Size and Dimension.
1.

2.

Newly-Created Parcels.
(a)

Any new farm parcel proposed to be created shall be a minimum of 80 acres in
the EF-80 district, 40 acres in the EF-40 district, and 20 acres in EF-20 district.

(b)

Any new nonfarm parcel proposed to be created for nonfarm uses other than
dwellings shall be no larger than the minimum size necessary for its use.

Lot-line adjustments. Any parcels subject to an alteration in size through a lot-line
adjustment shall be shown to be of a size at least as appropriate to maintain the existing
commercial agricultural enterprise in the area as were the parcels prior to adjustment.
When one or more parcels subject to a proposed adjustment are larger than the minimum
lot size in the zone, the same number of parcels shall be as large or larger than the
minimum lot size after the adjustment. When all parcels subject to the proposed
adjustment are as large or larger than the minimum lot size in the zone, no parcel shall
be reduced below the applicable minimum lot size. The lot line adjustment shall not
result in an increase in the potential number of dwellings on the parcels. When an area
that contains an existing dwelling will be conveyed from one parcel (Parcel A) to the
adjacent parcel (Parcel B), Parcel B must either receive land use approval for the
Yamhill County Zoning Ordinance, Page 402-17
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dwelling under the terms of this ordinance, or, in the alternative, a deed affidavit shall
be recorded by the owner of Parcel A prohibiting the establishment of any new principal
dwellings on the adjusted parcel or parcels.
[Amended 3/19/98, Ord. 643; 1/14/99, Ord. 668]
3.

Existing Lots. Any permitted or conditional use provided for in this District may be
established on an existing lot subject to satisfaction of the applicable requirements of
the Exclusive Farm Use District.

4.

A division of land smaller than the minimum parcel size noted under 402.09 (A) may
be approved for the purpose of establishing a church, including cemeteries in
conjunction with the church provided it satisfies the following:

5.

(a)

The church has been approved under subsection 402.02(O);

(b)

The newly created lot or parcel is not larger than five acres; and

(c)

The remaining lot or parcel, not including the church, meets the minimum
parcel size described in 402.09(A) by itself or after consolidation with another
lot or parcel.
[Amended 12/05/02; Ord. 720]

A division of land smaller than the minimum parcel size noted under 402.09 (A) may
be approved for the purpose of creating a parcel for a park provided it satisfies the
following:
(a)

The land division is for the purpose of allowing a provider of public
parks or open space, or a not-for-profit land conservation organization,
to purchase at least one of the resulting parcels; and

(b)

A parcel created by the land division that contains a dwelling is large
enough to support continued residential use of the parcel.

(c)

A parcel created pursuant to this subsection that does not contain a
dwelling:
i.
Is not eligible for siting a dwelling, except as may be
authorized under ORS 195.120;

ii.

May not be considered in approving or denying an
application for siting any other dwelling;

iii.

May not be considered in approving a redesignation or
rezoning of forestlands except for a redesignation or
rezoning to allow a public park, open space or other
natural resource use; and

iv.

May not be smaller than 25 acres unless the purpose
of the land division is:
1.

To facilitate the creation of a wildlife or pedestrian
corridor or the implementation of a wildlife habitat
protection plan; or
2.
To allow a transaction in which at least one
party is a public park or open space provider, or a notfor-profit land conservation organization, that has
cumulative ownership of at least 2,000 acres of open
space or park property. [Amended 12/05/02; Ord. 720]

C.

Setbacks.
Yamhill County Zoning Ordinance, Page 402-18

Exhibit 23
Kellington
May
14, 2020 Hearing Submittal
Page 234 of
306

App-B
Page 42 of 62

The minimum setback for all yards shall be 30 feet for all uses, except as follows:

D.

1.

The minimum setback for all yards for a livestock feeding or sales yard shall be 200
feet from the centerline of any watercourse used for domestic water supply, 500 feet
from any residential zoning district or urban growth boundary unless the applicant has
received a conditional use permit pursuant to Section 1202, and 50 feet from property
lines in all other circumstances.
[Amended 3/19/98, Ord. 643]

2.

The minimum setback for signs shall be five feet.

3.

An accessory structure not more than 15 feet in height, and at least 60 feet from a road,
or off-site dwelling, may be located a minimum distance of three feet from the property
line in a side yard or rear yard.

4.

A swimming pool may be located in a required rear yard, provided it lies a minimum
of five feet from the rear property line.

5.

The minimum setback for a kennel shall be 50 feet from any property line and 500 feet
from any off-site dwelling.

6.

Fences, Walls, and Hedges. Fences, walls and hedges may be permitted in any
required yard or along the edge of any yard, subject to the clear-vision area requirements
of subsection (F).
[Subsection C amended 7/9/98, Ord. 648]

Parcel Coverage.
Not applicable, except that for any parcel of less than one acre, maximum parcel coverage shall
be 15 percent.

E.

Access.
Before a dwelling may be established on any parcel as provided in this Section, the parcel shall
have a legal, safe, and passable means of access by abutting at least 20 feet either directly upon
a public road, or by a private easement which is at least 30 feet in width for its entire length and
which also abuts upon a public road for at least 30 feet. Nothing in this Section shall be construed
to vary or waive the requirements for creation of new access contained in any Land Division
Ordinance legally adopted by Yamhill County.

F.

Clear-Vision Areas.
A clear-vision area shall be maintained on the corner of any parcel at the intersection of any two
of the following: county roads, public roads, private roads serving four or more parcels, and
railroads. A clear-vision area shall contain no sight-obscuring structures or plantings exceeding
30 inches in height within a triangle formed by the lot corner nearest the intersection, and the
two points 20 feet from this corner as measured along the parcel lines adjacent to the intersecting
rights-of-way. Trees exceeding this height may be located such that their branches extend into
this triangle, provided they are maintained to allow at least 12 feet of visual clearance within
the triangle below the lowest hanging branches.

G.

Height.
1.

The maximum building height for any dwelling shall be 35 feet.
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2.

The maximum building height for all other structures shall be 45 feet.

3.

Structures used for the storage of farm products, and appurtenances usually required to
be placed above the roof level and not intended for human occupancy such as spires,
belfries, cupolas, antennas, water tanks, ventilators, chimneys and wind generators are
not subject to the height limitations of this ordinance.

Occupancy of Recreational Vehicles.
1.

One recreational vehicle shall be permitted to be parked on any parcel in conjunction
with a principal dwelling, and may be used for the temporary accommodation of guests
for a period of up to 30 days total in any year. In no case shall any recreational vehicle
be used as a principal dwelling or rented unless the necessary permits have been
obtained.
[Amended 7/9/98, Ord. 648]

2.

Temporary structures as may be required during construction of any authorized
permanent structure may be placed. Such temporary structure shall be removed within
30 days of occupancy of the permanent structure.

3.

One manufactured dwelling may be stored on a lot or parcel for a period not to exceed
nine months upon approval of the Director, with one extension of up to nine months if
unusual circumstances are shown to exist. In no case shall a stored manufactured
dwelling be connected to water or sewage disposal facilities.

Off-Street Parking.
1.

In the Exclusive Farm Use District, prior to establishment of any dwelling, sufficient
area must be provided to allow for at least one emergency vehicle turnaround.

2.

Parking requirements for those uses which may generate traffic beyond what is
normally expected in the Exclusive Farm Use District shall be determined by the
Director, subject to the provisions of Section 1007.

402.10 Definition of Terms Used in this Section
The following terms apply only to Section 402, and have no relevance to the same term used in other
sections of this ordinance unless specifically stated.
A.

Campground - Except on a lot or parcel contiguous to a lake or reservoir, private campgrounds
shall not be allowed within three miles of an urban growth boundary unless an exception is
approved pursuant to ORS 197.732 and OAR Chapter 660, Division 4. A campground is an area
devoted to overnight temporary use for vacation, recreational or emergency purposes, but not
for residential purposes and is established on a site or is contiguous to lands with a park or other
outdoor natural amenity that is accessible for recreational use by the occupants of the
campground. A campground shall be designated and integrated into the rural agricultural and
forest environment in a manner that protects the natural amenities of the site and provides
buffers to existing native trees and vegetation or other natural features between campsites.
Campsites may be occupied by a tent, travel trailer or recreational vehicle. The campground
may also provide yurts for overnight camping. No more than one-third or a maximum of 10
campsites, whichever is smaller, may include a yurt. Separate sewer, water or electric service
hook-ups shall not be provided to individual camp sites. Campgrounds shall not include intensively developed recreational uses such as swimming pools, tennis courts, retail stores or gas
stations. Overnight temporary use in the same campground by a camper or camper=s vehicle
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shall not exceed a total of 30 days during any consecutive 6 month period. The park or
campground may be public or private.

[Amended 8/13/98, Ord. 657/Amended 12/05/02; Ord. 720]

B.

C.

Commercial Activities in Conjunction with Farm Use - As authorized under subsection
402.04(G), a commercial activity in conjunction with farm use is:
1.

The processing, packaging, and wholesale distribution and storage of a product not
derived primarily from farm activities on the premises;

2.

Retail sales and promotion of agricultural products, supplies and services directly
related to the production, harvesting, and processing of agricultural products. Such uses
include, but are not limited to, the following:
@

Storage, distribution and sale of feed, fertilizer, seed, chemicals, and other
products used for commercial agriculture

@

Livestock auction or sales yards

@

Farm equipment storage and repair facilities

@

Storage, repair, or sale of fencing, irrigation pipe and pumps, and other
commercial farm-related equipment and implements

@

Veterinarian clinics

@

Slaughtering of animals, including attendant retail and wholesale sales

@

Wineries not listed as a permitted use

@

Rental or lease of facilities, with or without a fee, in conjunction with an
agricultural use for events such as parties, receptions, and banquets with the
primary intent of indirect promotion of the product harvested or processed on
the site.

@

Four or more promotional events in a calendar year that are directly related to
the marketing of products harvested or processed on the site that are reasonably
expected to attract more than 750 visitors daily. An "event" shall not exceed
three consecutive days.
[Subsection B amended 11/30/94, Ord. 582]

Farm Use - The current employment of land for the primary purpose of obtaining a profit in
money by raising, harvesting and selling crops or the feeding, breeding, management and sale
of, or the produce of, livestock, poultry, fur-bearing animals or honeybees or for dairying and
the sale of dairy products or any other agricultural or horticultural use or animal husbandry or
any combination thereof. "Farm use" also includes the current employment of land for the
primary purpose of obtaining profit in money by stabling or training equines including but not
limited to providing riding lessons, training clinics and schooling shows. "Farm use" includes
the preparation, storage and disposal by marketing or otherwise of the products or by-products
raised on such land for human or animal use. "Farm use" also includes the propagation,
cultivation, maintenance and harvesting of aquatic species and bird and animal species to the
extent allowed by the rules adopted by the State Fish and Wildlife Commission. AFarm use@
includes the on-site construction and maintenance of equipment and facilities used for the
activities described in the subsection. AFarm use@ does not include the use of land subject to the
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provisions of ORS chapter 321, except land used exclusively for growing cultured Christmas
trees as defined in ORS 215.203(3), or land described in ORS 321.267(1) (3) or 321.824(3).
[Amended 5/24/12; Ord. 872]

APreparation@ of products or by-products includes but is not limited to the cleaning, treatment,
sorting, composting or packaging of the products or by-products.
AProducts or by-products raised on such land@ means the those products or by-products are raised
on the farm operation where the preparation occurs or on other farm land provided the
preparation is occurring on land being used for the primary purposes of obtaining a profit in
money from the farm use of the land. [Subsection C amended 3/19/98, Ord. 643; Added to 09/02/04, Ord 746]
"Current employment" of land for farm use includes:
@

Farmland, the operation or use of which is subject to any farm-related government
program;

@

Land lying fallow for one year as a normal and regular requirement of good agricultural
husbandry;

@

Land planted in orchards or other perennials prior to maturity;

@

Wasteland, dry or covered with water, neither economically tillable nor grazeable, lying
in adjacent to and in common ownership with a farm use land and which is not currently
being used for any economic farm use;

@

Except for land under a single family dwelling, land under buildings supporting
accepted farming practices, including the processing facilities allowed by ORS
215.283(1)(r) and the processing of farm crops into biofuel as commercial activities in
conjunction with farm use under ORS 215.283(2)(a);

@

Water impoundments lying in or adjacent to and in common ownership with farm use
land;

@

Any land constituting a woodlot, not to exceed 20 acres, contiguous to and owned by
the owner of land specially valued for farm use even if the land constituting the woodlot
in not utilized in conjunction with farm use;

@

Land lying fallow for no more than one year where the absence of farming activity is
due to the illness of the farmer or member of the farmer's immediate family;

@

Any land described under ORS 321.267 (1)(e) or 321.415 (5);

@

Any land in an exclusive farm use zone used for the storage of agricultural products that
would otherwise be disposed of through open field burning or propane flaming;

@

Land used for the primary purpose of obtaining a profit in money by breeding, raising,
kenneling or training of greyhounds for racing; and

@

Land used for the processing of farm crops into biofuel, as defined in ORS 315.141, if:
(i) Only the crops of the landowner are being processed;
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(ii) The biofuel from all of the crops purchased for processing into biofuel is used on
the farm of the landowner; or
(iii) The landowner is custom processing crops into biofuel from other landowners in
the area for their sale or use.
As used in this subsection, Aaccepted farming practice@ means a mode of operation that is
common to farms of a similar nature, necessary for the operation of such farms to obtain a profit
in money, and customarily utilized in conjunction with farm use.
ACultured Christmas trees@ means trees:
(a) Grown on lands used exclusively for that purpose, capable of preparation by
intensive cultivation methods such as plowing or turning over the soil;
(b) Of a marketable species;
(c) Managed to produce trees meeting U.S. No. 2 or better standards for Christmas trees
as specified by the Agriculture Marketing Services of the United States Department of
Agriculture; and
(d) Evidencing periodic maintenance practices of shearing for Douglas fir and pine
species, weed and brush control and one or more of the following practices: Basal
pruning, fertilizing, insect and disease control, stump culture, soil cultivation, irrigation.
[Amended 5/24/12; Ord. 872]
D.

Golf course - An area of land with highly maintained natural turf laid out for the game of golf
with a series of nine or more holes, each including a tee, a fairway, a putting green, and often
one or more natural or artificial hazards. A "golf course" means a nine or 18 hole regulation golf
course or a combination nine and 18 hole regulation golf course consistent with the following:
1.

A regulation 18 hole golf course is generally characterized by a site of about 120 to 150
acres of land, has a playable distance of 5,000 to 7,200 yards, and a par of 64 to 73
strokes.

2.

A regulation nine hole golf course is generally characterized by a site of about 65 to 90
acres of land, has a playable distance of 2,500 to 3,600 yards, and a par of 32 to 36
strokes.

3.

A "non-regulation golf course" means a golf course or golf course-like development
that does not meet this definition of golf course, including but not limited to executive
golf courses, par three golf courses, pitch and putt courses, miniature golf courses, and
driving ranges. Non-regulation golf courses are not permitted by this section.

4.

An accessory use to a golf course is a facility or improvement that is incidental to the
operation of the golf course and is either necessary for the operation and maintenance
of the golf course or that provides goods or services customarily provided to golfers at
a golf course and conforms to the following:
a.

An accessory use or activity does not serve the needs of the non-golfing public.
Accessory uses to a golf course include parking, maintenance buildings, cart
storage and repair, practice range or driving range, clubhouse, restrooms,
lockers and showers, food and beverage service, pro shop, and a practice or
beginners course as part of an 18 hole or larger golf course or golf tournament.
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b.

Accessory uses to a golf course do not include sporting facilities unrelated to
golf such as tennis courts, swimming pools, or weight rooms; wholesale or
retail operations oriented to the non-golfing public; or housing.

c.

A use is accessory to a golf course only when limited in size and orientation to
serve the needs of persons and their guests who patronize the golf course to
golf.

d.

Commercial activities such as a pro shop are accessory to a golf course only
when located in the clubhouse.

e.

Accessory uses may include one or more food and beverage service facilities
in addition to food and beverage service facilities located in a clubhouse. Food
and beverage service facilities must be part of and incidental to the operation
of the golf course and must be limited in size and orientation on the site to serve
only the needs of persons who patronize the golf course and their guests.
Accessory food and beverage service facilities shall not be designed for or
include structures for banquets, public gatherings or public entertainment.
[Amended 09/02/04, Ord. 746]

E.

High-value farmland - A tract composed predominantly of:
1.

Soils rated Class I, II, prime, or unique, either irrigated or not irrigated.

2.

The following Class III soils: Carlton, Chehalem, Dayton, Jory, Laurelwood, Nekia,
Willakenzie, Woodburn, and Yamhill.

3.

The following Class IV soils: Carlton, Dayton, Jory, Laurelwood, Willakenzie, and
Yamhill.

Soil classes, soil ratings or other soil designations used in or made pursuant to the lot of record
dwelling are those of the Natural Resource Conservation Service Internet soil survey for that
class, rating or designation before November 4, 1993. For purposes of approving a lot of record
dwelling, the soil class, soil rating or other soil designation of the parcel may be changed if the
property owner submits a statement of agreement from the Natural Resources Conservation
Service that the class, rating or designation should be adjusted based on new information; or if
the property owner submits a report from a soils scientist whose credentials are acceptable to
the State Department of Agriculture that the class, rating or designation should be changed,
along with a statement from the State Department of Agriculture that the Director of Agriculture
or the director's designee has reviewed the report and finds the analysis to be soundly and
scientifically based.
[Amended 8/13/98, Ord. 657]
F.

Public parks - includes only the uses specified under OAR 660-034-0035.

G.

Seasonal Farm Worker - Any person who, for an agreed remuneration or rate of pay, performs
temporary labor for another to work in production of farm products or planting, cultivating or
harvesting of seasonal agricultural crops or in forestation or reforestation of lands, including but
not limited to the planting, transplanting, tubing, precommercial thinning and thinning of trees
and seedlings, the clearing, piling, and disposal of brush and slash and other related activities.

H.

Tract - One or more contiguous lots or parcels under the same ownership.
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Winery - As authorized under subsection 402.02(H), a winery is a facility that produces and
sells wine and conforms to the following attributes:
[Amended 5/24/12; Ord. 872]
1.

A winery herein defined has a maximum annual production of:
(a)

(b)

(c)

2.

Less than 50,000 gallons and:
i.

Owns an on-site vineyard of at least 15 acres;

ii.

Owns a contiguous vineyard of at least 15 acres;

iii.

Has a long-term contract for the purchase of all of the grapes from at
least 15 acres of vineyard contiguous to the winery; or

iv.

Obtains grapes from any combination of (i), (ii), or (iii) above; or

At least 50,000 gallons and no more than 100,000 gallons and:
i.

Owns an on-site vineyard of at least 40 acres;

ii.

Owns a contiguous vineyard of at least 40 acres;

iii.

Has a long-term contract for the purchase of all of the grapes from at
least 40 acres of vineyard contiguous to the winery; or

iv.

Obtains grapes from any combination of (i), (ii), or (iii) above.

Prior to the issuance of building permits, the applicant shall provide evidence
that the vineyards described in subsections (a) and (b) have been planted, or the
contract has been executed, as applicable.
[Added 3/19/98, Ord. 643]

The winery shall allow only the sale of:
(a)

Wines produced in conjunction with the winery; and

(b)

Items directly related to wine, the sales of which are incidental to the retail sale
of wine on-site and do not exceed 25 percent of the total gross receipts of the
retail facility. Such items include those served by a limited service restaurant,
as defined in ORS 624.010.

3.

Permitted on-site marketing of wine includes up to three events of one to three days in
duration during a calendar year intended to draw customers to the site for the tasting
and purchase of wine, with an anticipated maximum of 750 daily visitors. The
frequency and duration of these events may be limited through site design review
approval based on the adequacy of public facilities. Rent or lease of space within or
adjacent to the winery facility for events such as parties, receptions, and banquets that
are not directly related to promotion of the wine is not included in this definition of a
winery.

4.

A facility for production and sale of wine that does not conform to the attributes
described in subsections 402.10(I)(1) through (3) above may be deemed a commercial
activity in conjunction with farm use pursuant to subsection 402.04(G).
[Amended 5/24/12; Ord. 872]
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Zoning Ordinance
Section 1202.00 - Condintional Use Criteria and Requirements
[Last amended 8/13/98, Ordinance 657]

1202.01 Purpose
The purpose of a conditional use is to provide for those uses which possess unique and
special characteristics making impractical their inclusion as outright permitted uses in the
underlying zoning district. Such uses shall not be incompatible with the type of uses
permitted in surrounding areas. Location and operation of designated conditional uses
shall be subject to review and authorized only by issuance of a conditional use permit.
1202.02 Review Criteria
A conditional use may be authorized, subject to the Type B application procedure set
forth in Section 1301, upon adequate demonstration by the applicant that the proposed
use will be compatible with vicinity uses, and satisfies all relevant requirements of this
ordinance and the following general criteria;
A. The use is listed as a conditional use in the underlying zoning district;
B. The use is consistent with those goals and policies of the Comprehensive Plan
which apply to the proposed use;
C. The parcel is suitable for the proposed use considering its size, shape, location,
topography, existence of improvements and natural features;
D. The proposed use will not alter the character of the surrounding area in a manner
which substantially limits, impairs or prevents the use of surrounding properties
for the permitted uses listed in the underlying zoning district;
E. The proposed use is appropriate, considering the adequacy of public facilities and
services existing or planned for the area affected by the use; and
F. The use is or can be made compatible with existing uses and other allowable uses
in the area.
1202.03 Conditions of Approval
In approving an application for a conditional use, the decision-making body may impose
conditions to protect the area surrounding the proposed use and to preserve the basic
purpose and intent of the underlying zoning district. These conditions may include, but
are not limited to, the following:
A. Increasing the required parcel area or yard dimensions;
B. Limiting the height, size, or location of buildings and structures;
C. Controlling the location and number of vehicle access points;
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D. Increasing the road width;
E. Increasing the number of required off-street parking or loading spaces;
F. Limiting the number, size, location or lighting of signs;
G. Requiring fencing, screening, or landscaping to protect adjacent or nearby
property;
H. Prescribing exterior finish for buildings or additions thereto;
I. Designating areas and prescribing improvements for open space; and
J. Prescribing a time limit within which to fulfill any established conditions.
Such conditions may be set forth in a formal affidavit executed by the applicant and
Yamhill County. Said affidavit shall be recorded in the deed and mortgage records of
Yamhill County.
1202.04 Performance Bond
The Commission may require an applicant, upon approval of a conditional use permit, to
enter into a performance agreement with the County and to furnish the County with an
appropriate financial guarantee to ensure that the required improvements are completed
according to the plans approved by the Commission, and that standards established in
granting the conditional use permit are observed. This guarantee, which the applicant
shall file with the agreement, shall be in the following form:

A. A surety bond executed by a surety company authorized to transact business in
the State of Oregon and on a form and with covenants and stipulations approved
by the Commission; or
B. Cash or certified check; or
C. An escrow agreement between the applicant and a bank or trust company
authorized to transact business in the State of Oregon, and on a form and with
covenants and stipulations approved by the Board.
1202.05 General Requirements
Any conditional use authorized pursuant to this ordinance shall be subject to the
following additional requirements:
A. A conditional use shall be subject to the standards of the zoning district in which
it is located except as these standards have been modified in authorizing the
conditional use. No modification of a zoning district standard shall have the effect
of rezoning the property.
B. A conditional use may be enlarged or altered pursuant to the following:
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1. Major alterations of a conditional use including changes, alterations or
deletion of any conditions imposed shall be processed as a new
conditional use permit application, in accordance with the Type B
application procedure set forth in Section 1301; and
2. Minor alterations of a conditional use may be approved by the Director if
requested prior to issuance of building permits for the conditional use.
Minor alterations are those changes which may affect the siting and
dimensions of structural and other improvements relating to the
conditional use, and may include small changes in the use itself. Any
change which would affect the basic type, character, arrangement or intent
of the conditional use originally approved shall be considered a major
alteration.
C. Where the granting of a conditional use permit is contingent upon an amendment
to this ordinance and an application for such amendment has been recommended
for approval by the Commission, the Commission may authorize the granting of a
conditional use permit contingent upon the necessary final action of the Board in
respect to the required ordinance amendment and further action by the
Commission shall not be necessary.
D. A conditional use approval involving construction shall be null and void two (2)
years from the date of final approval unless completion or substantial construction
has taken place. In any case where a conditional use approval does not involve
construction, the approval shall be null and void one (1) year from the date of
final approval unless the approval has been implemented. The Director may
extend the conditional use permit for an additional period not to exceed one (1)
year upon receipt of a written request from the applicant demonstrating good
cause for the delay and provided that the request to extend the permit is received
by the Director prior to expiration of the original conditional use approval. [Amended
8/13/98, Ord. 657]

1202.06 Compliance with Conditions
Compliance with conditions imposed in granting a conditional use permit and adherence
to the approved plot plan shall be required. Any departure from these conditions of
approval and approved plans constitutes a violation of this ordinance. The Director may
revoke any conditional use permit for failure to comply with any prescribed condition of
the conditional use permit approval or for any other violation of this ordinance.
1202.07 Revocation of a Conditional Use Permit
The procedure for the revocation of a conditional use permit shall be as follows:

A. If, upon review by the Director, a failure to comply with any condition imposed in
granting a conditional use permit or other violations of this ordinance is found, the
Director shall inform the applicant by registered letter and first class mail of the
violation and shall require compliance within sixty (60) days, or the Director will
take action under subsection (B) of this section to revoke approval of the
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conditional use. The Director's letter, constituting Notice of Intent to Revoke, may
be appealed to the Board within thirty (30) days of its mailing. The Board shall
consider the appeal in accordance with Section 1403 and may affirm, reverse, or
modify the Director's Notice of Intent to Revoke. The applicant must comply with
the Board's Order on Appeal of Notice of Intent to Revoke within thirty (30) days
of the issuance of the Board's decision. If the applicant does not comply with the
Boards Order within thirty (30) days, the Director shall take action under
subsection (B) of this section to revoke approval of the conditional use. The
Director may extend the time for compliance if the applicant provides financial or
other assurances suitable to the Director that the conditions of approval will be
satisfied and maintained.
B. If the violation is not corrected within the time required by subsection A, the
Director shall notify the applicant by registered and first class mail that the
conditional use permit has been revoked, and that any subsequent action on the
application will require a new application for conditional use approval.
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1

BEFORE THE LAND USE BOARD OF APPEALS

2

OF THE STATE OF OREGON
JIM VAN DYKE, JULIE VAN
DYKE, BEN VAN DYKE, BEN VAN
DYKE FARMS, INC., CASEY VAN
DYKE, CORY VAN DYKE, JOHN
VAN DYKE, TOM HAMMER,
CHRIS MATTSON, GREG
MCCARTHY, CELINE
MCCARTHY, BRYAN SCHMIDT,
RUDIS LAC, LLC, LEE SCHREPEL,
FRUITHILL, INC., B.J. MATTHEWS,
GORDON DROMGOOLE, ALLEN
SITTON, MARYALICE PFEIFFER
and TIM PFEIFFER,
v.

Petitioners,

YAMHILL COUNTY,
Respondents.

)
)
)
)
) LUBA Nos. 2020-032/033
)
) DECLARATION OF
) JOHN VAN DYKE
)
)
)
)
)
)
)
)
)
)
)
)

3
4

I, John Van Dyke, am over the age of 18 and am competent to testify and
make this declaration from my own personal knowledge. I hereby state as follows:

5
6
7
8
9
10
11
12

1. I own and reside on an approximately 21-acre farm located at 1255 E Main
Street, Yamhill, Oregon 97148, that adjoins the Bus Barn property on which
the county is building the Stag Hollow Creek trail bridge. I lease pasture on
my property to a livestock rancher and lease another portion of the property
to a hay farmer. Accordingly, I own property within 500’ and 750’ of the
parcel that is the subject of this appeal. I am also within sight and sound
(approximately 450 feet) of where the trail bridge construction is taking
place.

13
14
15
16

2. I was aware that the county was planning to eventually start constructing the
trail including bridges because I was a petitioner in the LUBA appeal of the
contract for design and engineering work for the three trail bridges that was
dismissed on October 11, 2019 (Van Dyke III). The County and LUBA said

Page 1 –

DECLARATION OF JOHN VAN DYKE

KELLINGTON LAW GROUP, PC
P.O. BOX 159
LAKE OSWEGO, OR 97034
TEL: (503) 636-0069
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1
2

in that case that planning to construct the trail including bridges did not
commit the County to anything.

3
4
5
6

3. I attended the bid opening on December 11, 2019 where the county
announced the lowest bidder for the bridge construction project. During the
bid opening, nothing was said about whether or when construction could
begin.

7
8
9
10
11
12
13

4. I assumed that no construction could begin until the county obtained the
required land use approvals. This is because LUBA’s decision in Van Dyke
II, in which I was also a petitioner, remanded the land use approval of the
trail including the bridges and no remand proceedings had been scheduled.
After that LUBA decision, our lawyer told us that no trail construction could
legally take place unless land use approval had been secured. No land use
approval has been given.

14
15
16

5. I did not see any construction taking place on the site until March 2, 2020
which is the date the construction company started moving their equipment
onto the site.

17
18
19
20
21
22

6. I did not know that the County Board of Commissioners had entered into a
contract to construct the bridge on January 16, 2020 until I saw the
construction equipment being moved onto the site on March 2, 2020 and Lee
Schrepel contacted our attorney who looked into it and discovered that the
county had made a decision to proceed to construct the trail bridge and
access to it and he alerted me sometime later.

23

7. I was never provided with any written notice of the county’s decision.

24
25
26
27
28
29
30
31
32
33
34

8. I am adversely affected or aggrieved by the challenged decision because I
have been a petitioner in Van Dyke I, Van Dyke II and Van Dyke III, LUBA
appeals that involved this very trail and this very bridge. I have also been a
participant in all of the local land use processes regarding the trail and the
bridge. The county cut off my participation in the required processes for
review of whether the proposed trail and trail bridges can be approved at all
as LUBA has decided is required, by making the challenged decision
without conducting a hearing or following any of the required processes and
without complying with any farm impact standards whatsoever. I have an
interest in the correct application of the county’s land use laws, including the
farm impact standard and other standards that protect farming.
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9. I am also adversely affected because of the increased traffic on Highway 240
that will occur because of the opening up of the right-of-way to public
recreational trail use and use of the Bus Barn property as a trailhead. The
increased traffic will make it more difficult for me to move farm equipment
onto my property and for me to access my property and my home via
Highway 240.

4
5
6

1O.I atn also adversely affected if my tenants are unable to continue their farm

7
8
9
10
11
12
13
14

App-C
Page 3 of 48

practices because of the change in status of the right-of-way to a public
recreational trail, because they will likely seek some other land to lease and I
will lose income from their rent. My land will also become less attractive to
lease because of the presence of the trail and so my property will lose its
rental value.

I understand that the above statements are made for use as evidence in an
administrative or judicial proceeding and are subject to penalty for perjury.

15
16
17

DATED this 7th day of May, 2020.

a~
r/-lJ,.J-16hn
Van Dyke

/

I

t
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1

BEFORE THE LAND USE BOARD OF APPEALS

2

OF THE STATE OF OREGON
JIM VAN DYKE, JULIE VAN
DYKE, BEN VAN DYKE, BEN VAN
DYKE FARMS, INC., CASEY VAN
DYKE, CORY VAN DYKE, JOHN
VAN DYKE, TOM HAMMER,
CHRIS MATTSON, GREG
MCCARTHY, CELINE
MCCARTHY, BRYAN SCHMIDT,
RUDIS LAC, LLC, LEE SCHREPEL,
FRUITHILL, INC., B.J. MATTHEWS,
GORDON DROMGOOLE, ALLEN
SITTON, MARYALICE PFEIFFER
and TIM PFEIFFER,
Petitioners,
v.
YAMHILL COUNTY,
Respondents.

)
)
)
)
) LUBA Nos. 2020-032/033
)
) DECLARATION OF
) JIM VAN DYKE
)
)
)
)
)
)
)
)
)
)
)
)

3
4

I, Jim Van Dyke, am over the age of 18 and am competent to testify and
make this declaration from my own personal knowledge. I hereby state as follows:

5
6
7
8
9
10
11
12

1. I, along with my wife Julie Van Dyke, own 73.6 acres of land zoned EFU
directly abutting the site where the county is building a trail bridge. I also
co-own with Mark Van Dyke, through our company Westview-Riverview,
LLC in which I am a 50% member, approximately 18 acres of land zoned LI
and located northwest across Highway 240 from the Bus Barn property on
which the county is building the trail bridge. Accordingly, I own property
within 500’ or 750’ of the parcel that is the subject of this appeal. My
properties are also within sight and sound of the trail bridge construction.

13
14
15
16

2. My wife Julie and I share rent the 73.6 acres directly abutting the site where
the county is building a trail bridge with our son Ben Van Dyke’s farming
enterprise, Ben VanDyke Farms, Inc. (VanDyke Farms). Ben is currently
growing hazelnuts on this land.
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1

3. I was never provided with any written notice of the county’s decision.

2
3
4
5
6
7

4. I was aware that the county wanted to eventually start constructing the trail
including trail bridges, because I was aware of the LUBA appeal of the
contract for design and engineering work for the three trail bridges that was
dismissed on October 11, 2019 (Van Dyke III). However, the county and
LUBA said in that case that construction would not occur until required land
use approvals were obtained. No trail land use approval has been given.

8
9
10

5. I never observed any construction of the trail bridge and so I had no reason
to know about the challenged decision until my fellow farmers told me about
it sometime after March 2, 2020.

11
12
13
14
15
16
17
18
19
20
21

6. I am adversely affected or aggrieved by the challenged decision because I
have been a petitioner in Van Dyke I and Van Dyke II, LUBA appeals that
involved this very trail. I have also been a participant in all of the local land
use processes regarding the trail and the bridge. The county cut off my
participation in in the required processes for review of whether the proposed
trail and trail bridges can be approved at all as LUBA has decided is
required, by making the challenged decision without conducting a hearing or
following any of the required processes and without complying with any
farm impact standards whatsoever. I have an interest in the correct
application of the county’s land use laws, including the farm impact standard
and other standards that protect farming.

22
23
24
25
26

7. I am also adversely affected because of the increased traffic on Highway 240
that will occur because of the opening up of the right-of-way to public
recreational trail use and use of the Bus Barn property as a trailhead. The
increased traffic will make it more difficult for our farmers to move farm
equipment to our fields via Highway 240.

27
28
29
30
31
32
33
34
35

8. I am also adversely affected by the challenged decision because Ben’s
ability to properly manage his hazelnuts is affected by the construction of
the trail bridge and the opening up of the right-of-way to public recreational
trail use, as described in his several declarations to this effect. VanDyke
Farms is a share-tenant on the 73.6 acres, meaning that he pays us a share of
the crop as rent, and if Ben must incur significant additional costs to run his
farming operation as a result of the trail, or will lose a portion of his crop as
a result of the trail, and his profits are adversely impacted, then we will also
proportionally lose profits.
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I understand that the above statements are made for use as evidence in an
administrative or judicial proceeding and are subject to penalty for perjury.

3
4
5
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'-7iM Vat1~ ke
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1

BEFORE THE LAND USE BOARD OF APPEALS

2

OF THE STATE OF OREGON
JIM VAN DYKE, JULIE VAN
DYKE, BEN VAN DYKE, BEN VAN
DYKE FARMS, INC., CASEY VAN
DYKE, CORY VAN DYKE, JOHN
VAN DYKE, TOM HAMMER,
CHRIS MATTSON, GREG
MCCARTHY, CELINE
MCCARTHY, BRYAN SCHMIDT,
RUDIS LAC, LLC, LEE SCHREPEL,
FRUITHILL, INC., B.J. MATTHEWS,
GORDON DROMGOOLE, ALLEN
SITTON, MARYALICE PFEIFFER
and TIM PFEIFFER,
Petitioners,
v.
YAMHILL COUNTY,
Respondents.

)
)
)
)
) LUBA Nos. 2020-032/033
)
) DECLARATION OF
) JULIE VAN DYKE
)
)
)
)
)
)
)
)
)
)
)
)

3
4

I, Julie Van Dyke, am over the age of 18 and am competent to testify and
make this declaration from my own personal knowledge. I hereby state as follows:

5
6
7
8
9

1. I, along with my husband Jim Van Dyke, own 73.6 acres of land zoned EFU
directly abutting the site where the county is building a trail bridge.
Accordingly, I own property within 500’ or 750’ of the parcel that is the
subject of this appeal. My property is within sight and sound of the trail
bridge construction.

10
11
12
13

2. My husband Jim and I share rent the 73.6 acres directly abutting the site
where the county is building a trail bridge with our son Ben Van Dyke’s
farming enterprise, Ben VanDyke Farms, Inc. (VanDyke Farms). Ben is
currently growing hazelnuts on this land.

14

3. I was never provided with any written notice of the county’s decision.
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1
2
3
4
5
6

4. I was aware that the county wanted to eventually start constructing the trail
including trail bridges, because I was aware of the LUBA appeal of the
contract for design and engineering work for the three trail bridges that was
dismissed on October 11, 2019 (Van Dyke III). However, the county and
LUBA said in that case that construction would not occur until required land
use approvals were obtained. No trail land use approval has been given.

7
8
9

5. I never observed any construction of the trail bridge and so I had no reason
to know about the challenged decision until my fellow farmers told me about
it sometime after March 2, 2020.

10
11
12
13
14
15
16

6. I am adversely affected or aggrieved by the challenged decision because I
have been a petitioner in Van Dyke I and Van Dyke II and the county cut off
my participation in in the required processes for review of whether the
proposed trail and trail bridges can be approved at all as LUBA has decided
is required, by making the challenged decision without conducting a hearing
or following any of the required processes and without complying with any
farm impact standards whatsoever.

17
18
19
20
21

7. I am also adversely affected because of the increased traffic on Highway 240
that will occur because of the opening up of the right-of-way to public
recreational trail use and use of the Bus Barn property as a trailhead. The
increased traffic will make it more difficult for our farmers to move farm
equipment to our fields via Highway 240.

22
23
24
25
26
27
28
29
30

8. I am also adversely affected by the challenged decision because Ben’s
ability to properly manage his hazelnuts is affected by the construction of
the trail bridge and the opening up of the right-of-way to public recreational
trail use, as described in his several declarations to this effect. VanDyke
Farms is a share-tenant on the 73.6 acres, meaning that he pays us a share of
the crop as rent, and if Ben must incur significant additional costs to run his
farming operation as a result of the trail, or will lose a portion of his crop as
a result of the trail, and his profits are adversely impacted, then we will also
proportionally lose profits.

31
32

I understand that the above statements are made for use as evidence in an
administrative or judicial proceeding and are subject to penalty for perjury.

33
34
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DATED this 7th day of May, 2020.

c.7fdie Va1t??J!/re
Julie Van Dyke (May 7~

)

Julie Van Dyke
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1

BEFORE THE LAND USE BOARD OF APPEALS

2

OF THE STATE OF OREGON
JIM VAN DYKE, JULIE VAN
DYKE, BEN VAN DYKE, BEN VAN
DYKE FARMS, INC., CASEY VAN
DYKE,CORYVANDYKE,JOHN
VAN DYKE, TOM HAMMER,
CHRIS MATTSON, GREG
MCCARTHY, CELINE
MCCARTHY, BRYAN SCHMIDT,
RUDIS LAC, LLC, LEE SCHREPEL,
FRUITHILL, INC., B .J. MATTHEWS,
GORDON DROMGOOLE, ALLEN
SITTON, MARYALICE PFEIFFER
and TIM PFEIFFER,
Petitioners,
V.

)
)
)
)
) LUBA Nos. 2020-032/033
)
) DECLARATION OF
) LEE SCHREPEL
)
)
)
)
)
)
)
)

YAMHILL COUNTY,
Respondents.

)
)
)
)

3
4

I, Lee Schrepel, am over the age of 18 and am competent to testify and make
this declaration from my own personal knowledge. I hereby state as follows:

5
6
7
8
9
10
11
12
13
14
15

1. I own and reside on approximately 30 acres of property located at 6501 NE
Highway 240, Yamhill, Oregon 97148. My property is part of a Century
Farm involving many sites and crops. Specifically at our 19.66-acre home
site, we grow hazelnuts. On our 3 .23-acre property (zoned RI) just south of
my home, our company, Fruithill, Inc., operates a fruit processing and
freezing facility. I am a co-owner (50%) and Executive Vice President of
Fruithill, Inc. I work full-time at Fruithill with responsibilities for overall
management, administration, sales, logistics and maintenance. We also own
the 5.6-acre property (zoned HI) directly across Oregon Highway 240 from
what has been called the "Bus Barn" property where the proposed trail
intersects the state highway.
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1
2
3
4
5
6
7
8
9
10
11
12
13
14

2. My property abuts the 12.48-mile railroad right-of-way that is being planned
for development as a trail and is directly north of the parcel on which the
county is constructing the Stag Hollow Creek Bridge. My property as
described above, including hazelnut orchard, our home and Fruithill, Inc.
fruit processing facilities, are located directly across Highway 240 from
where the county is constructing the Stag Hollow Creek Bridge on the "Bus
Barn" property. Accordingly, my property, including the farm, my home
and Fruithill, are within 500' and 750' of the parcel that is the subject of this
appeal, and is also within sight and sound (approximately 600 feet) of where
the construction of the trail bridge is occurring. From what we have heard of
the County's long-term plan, the trail is intended to extend from Oregon
Highway 240 northward, across our 5.6-acre site, toward Gaston. If that
comes to pass, the trail will be within about 250 feet of my home' s front
door.

15
16
17
18

3. Fruithill is a fruit processing and freezing facility that processes cherries,
plums and other fruits we produce on our farm, as well as fruit from several
other local growers. We have been a receiving station for hazelnuts and
brined sweet cherries.

19
20
21
22
23
24
25

4. Entrances to Fruithill are from Oregon Highway 240. Fruithill employs at
least 20 full-time people who work at least six days/week. During our
harvesting seasons, our seasonal and/or part-time staff can swell to 80-100
people working around the clock, seven days/week. During the busiest
months, employee vehicles and delivery trucks come in and go out of our
parking lot seven days/week. At the height of the season, there may be I 00
vehicles coming and going from our site/day.

26
27
28
29
30

5. Fruithill and I are adversely affected by the challenged decision because we
were petitioners in Van Dyke I and Van Dyke II, LUBA appeals that

31

32
33
34
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involved this very trail. We have also been participants in all of the local
land use processes regarding the trail and the bridge. The county cut off our
participation in the required processes for review of whether the proposed
trail and trail bridges can be approved at al1 as LUBA has decided is
required, by making the challenged decision without conducting a hearing or
following any of the required processes and without complying with any
farm impact standards whatsoever. I have an interest in the correct
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application of the county's land use laws, including the farm impact standard
and other standards that protect farming.
6. Fruithill and I are also adversely affected by the challenged decision because
of the increased traffic on Highway 240 that will occur because of the
opening up of the right-of-way to public recreational trail use and use of the
Bus Barn property, which is directly across Highway 240 from my property,
my residence and Fruithill, as a trailhead. The increased traffic will make it
more difficult for me and Fruithill's employees and delivery trucks to
maneuver their vehicles in and out of our facility via Highway 240. Fruithill
and I are also adversely affected because the Bus Barn property, on which
the trail bridge is being constructed, will serve as an informal trailhead and
trail-goers who are unable to find parking at the Bus Barn or along the
narrow shoulders of Highway 240 will inevitably use my property and
Fruithill' s parking area as parking for the trail. These are serious adverse
effects to Fruithill and to me.
7. Fruithill and I are also adversely affected by the opening up of the right-ofway to public recreational trail use, because hazards brought by litter from
trail users and waste from trespassing people and animals will enter my
property causing serious food safety issues. We will not be able to spray
some of the pesticides that we need to spray at all, because of the status of
the trail as a recreational site triggering strict pesticide label restrictions. We
will also be forced to impose buffers from the trail when I spray other
pesticides because of the status.of the trail as a sensitive site triggering strict
pesticide label setbacks.
I

32

8. At the time of my December 17, 2019, email to the County Planning
Director, I was not aware of any plans for bridge construction. I only knew
that the county was planning to build the trail, including bridges, because I
was aware of the LUBA appeal of the County's contract for design and
engineering work for the three trail bridges that was dismissed on October
11, 2019 (Van Dyke Ill). The County and LUBA said in that case that
planning to construct the trail including bridges did not commit the County
to anything.

33
34
35

9. I assumed that no construction could be approved until the County obtained
the required land use approvals. This is because LUBA's decision in Van
Dyke II, in which I and Fruithill, Inc. were petitioners, remanded the

26
27

28
29
30
31
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1
2
3
4

approval of construction of the trail and no remand proceedings had been
scheduled. After that LUBA decision, our lawyer told us that no trail
construction could legally take place unless land use approval had been
secured. No land use approval has been secured.

5
6
7

IO.I did not see any construction taking place on the site until March 2, 2020,
which is the date the construction company started moving their equipment
onto the site.

8
9
10
11
12

11.I did not know that the County Board of Commissioners had entered into a
contract to construct the bridge on January 16, 2020, until I saw the
construction equipment being moved onto the site on March 2, 2020, and I
contacted my attorney who looked into it and discovered that the County had
made a decision to proceed to construct the trail bridge and access to it.

13

12.I was never provided with any written notice of the County's decision.

14
15

I understand that the above statements are made for use as evidence in an
administrative or judicial proceeding and are subject to penalty for perjury.

16

DATED this

th

da of May, 2020.

17
18

Page 4 -

DECLARATION OF LEE SCHREPEL

KELLINGTON LAW GROUP, PC
P.O. BOX 159

Exhibit 23
Kellington
May
14, 2020 Hearing Submittal
Page 268 of
306

App-C
Page 14 of 48

1

BEFORE THE LAND USE BOARD OF APPEALS

2

OFTHESTATEOFOREGON
JIM VAN DYKE, JULIE VAN
DYKE, BEN VAN DYKE, BEN VAN
DYKE FARMS, INC., CASEY VAN
DYKE, CORY VAN DYKE, JOHN
VAN DYKE, TOM HAMMER,
CHRIS MATTSON, GREG
MCCARTHY, CELINE
MCCARTHY, BRYAN SCHMIDT,
RUDIS LAC, LLC, LEE SCHREPEL,
FRUITIBLL, INC., B.J. MATTHEWS,
GORDON DROMGOOLE, ALLEN
SITTON, MARYALICE PFEIFFER
and TIM PFEIFFER,
Petitioners,
V.

)
)
)
)
) LUBA Nos. 2020-032/033
)
) DECLARATION OF
) GREG MCCARTHY
)
)
)
)
)
)
)
)

Y AMIBLL COUNTY,
Respondents.

)
)
)
)

3
4

I, Greg McCarthy, am over the age of 18 and am competent to testify and
make this declaration from my own personal knowledge. I hereby state as follows:

5
6
7
8
9
10
11
12
13

1. I, along with my wife, Celine McCarthy, own and farm approximately 50
acres of land zoned EFU, located at 915 N 4th St., Carlton, Oregon 97111,
along the 12.48-mile railroad right-of-way that is being planned for
development as a trail and within the 2.82-mile segment between Yamhill
and Carlton that is being planned for immediate development. This land is
currently planted in a crimson clover crop, but we are scheduled to plant
hazelnuts next year. Approximately 1,366' of our land borders the right-ofway. Accordingly, our land is within sight and sound of and is within 500'
and 750' of the parcel that is the subject of this appeal.

14

2. I was never provided with any written notice of the county's decision.
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1
2
3
4
5
6

3. I was aware that the county wanted to eventually start constructing the trail
including trail bridges, because I was aware of the LUBA appeal of the
contract for design and engineering work for the three trail bridges that was
dismissed on October 11, 2019 (Van Dyke III). However, the county and
LUBA said in that case that construction would not occur until required land
use approvals were obtained. No trail land use approval has been given.

7
8
9

4. I never observed any construction of the trail bridge and so I had no reason
to know about the challenged decision until my fellow farmers told me about
it sometime after March 2, 2020.

10
11
12
13
14
15
16
17
18
19
20

5. I am adversely affected or aggrieved by the challenged decision because I
have been a petitioner in Van Dyke I and Van Dyke II, LUBA appeals that
involved this very trail. I have also been a participant in all of the local land
use processes regarding the trail and the bridge. The county cut off my
participation in in the required processes for review of whether the proposed
trail and trail bridges can be approved at all as LUBA has decided is
required, by making the challenged decision without conducting a hearing or
following any of the required processes and without complying with any
farm impact standards whatsoever. I have an interest in the correct
application of the county's land use laws, including the farm impact standard
and other standards that protect farming.

21
22
23
24
25
26
27
28
29
30
31
32
33
34

6. I am also adversely affected because opening up the old abandoned right-ofway to public recreational trail use will cause significant adverse impacts to
my ability to farm. For one, I will not be able to spray some of the pesticides
that I need to spray at all, such as Gramoxone, because of the status of the
trail as a recreational site triggering strict pesticide label restrictions. I will
also be forced to impose at least a 10' buffer from the trail when I spray
other pesticides, such as Lorsban, because of the status of the trail as a
sensitive site triggering strict pesticide label setbacks. Opening up the rightof-way to a public trail will also jeopardize my seed certifications, because
trail users will carry and introduce weed seeds that will blow into my crop
and cause weeds to grow in my field. I will also be unable to use slug bait
for the control of invasive slugs, or rodent bait, because when I employ these
pest control measures, I must ensure that children and domestic animals
cannot access the area being treated, which I will not be able to do if the trail
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bridge construction opens up the right-of-way to public trail use and there is
no fence to prevent trespass onto my field.

3
4
5
6
7
8
9
10
11
12
13

7. These are serious adverse effects on my livelihood and my ability to farm. If
I cannot spray herbicides such as Gramoxone, my clover field will be
invaded with weeds. If I am forced to manually weed because I am
foreclosed from spraying the herbicides I need, I will have to hire employees
to help me because I simply cannot manually weed 50 acres on my own. Ifl
have to observe a 10' buffer between the trail and where I spray chemicals
like Lorsban, insects in my crop within that buffer will not be killed and will
invade the remainder of my sprayed field, causing me to spray the remainder
of my field more often. If I cannot spray more often or cannot control the
insects even by spraying more often, I will have to remove the portion of my
clover crop that is within the 10' setback area from the right-of-way.

14
15
16
17
18

8. I am also adversely affected the opening up of the old abandoned right-ofway to public recreational trail use because our clover field will soon turn a
beautiful crimson color that will tempt people using the trail to trespass onto
our property to stand in our field and take photos. Trespassers trample crops
and introduce invasives that threaten our seed certifications.

19
20
21
22
23
24

9. I am also adversely affected by the opening up of the old abandoned rightof-way to public recreational trail use because we employ several other
accepted farm practices that will conflict with the use of the right-of-way for
a public recreational trail. For example, we kick up a lot of dust and make
noise with our farm machinery. If we cannot continue these farm practices,
we will lose our crops. This is a serious adverse effect on our livelihood.

25
26

I understand that the above statements are made for use as evidence in an
administrative or judicial proceeding and are subject to penalty for perjury.

27
28
29
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1

BEFORE THE LAND USE BOARD OF APPEALS

2

OFTHESTATEOFOREGON
JIM VANDYKE, JULIE VAN
DYKE, BEN VAN DYKE, BEN VAN
DYKE FARMS, INC., CASEY VAN
DYKE, CORY VAN DYKE, JOHN
VAN DYKE, TOM HAMMER,
CHRIS MATTSON, GREG
MCCARTHY, CELINE
MCCARTHY, BRYAN SCHMIDT,
RUDIS LAC, LLC, LEE SCHREPEL,
FRUITHILL, INC., B.J. MATTHEWS,
GORDON DROMGOOLE, ALLEN
SITTON, MARYALICE PFEIFFER
and TIM PFEIFFER,
Petitioners,
V.

)
)
)
)
) LUBA Nos. 2020-032/033
)
) DECLARATION OF
) CELINE MCCARTHY
)
)
)
)
)
)
)
)

YAMHILL COUNTY,
Respondents.

)
)
)
)

3
4

I, Celine McCarthy, am over the age of 18 and am competent to testify and
make this declaration from my own personal knowledge. I hereby state as follows:

5
6
7
8
9
10
11
12
13

1. I, along with my husband, Greg McCarthy, own and farm approximately 50
acres of land zoned EFU, located at 915 N 4th St., Carlton, Oregon 97111,
along the 12.48-mile railroad right-of-way that is being planned for
development as a trail and within the 2.82-mile segment between Yamhill
and Carlton that is being planned for immediate development. This land is
currently planted in a crimson clover crop, but we are scheduled to plant
hazelnuts next year. Approximately 1,366' of our land borders the right-ofway. Accordingly, our land is within sight and sound of and within 500' and
750' of the parcel that is the subject of this appeal.

14

2. I was never provided with any written notice of the county's decision.
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1
2
3
4
5
6

3. I was aware that the county wanted to eventually start constructing the trail
including trail bridges, because I was aware of the LUBA appeal of the
contract for design and engineering work for the three trail bridges that was
dismissed on October 11, 2019 (Van Dyke Ill). However, the county and
LUBA said in that case that construction would not occur until required land
use approvals were obtained. No trail land use approval has been given.

7
8
9

4. I never observed any construction of the trail bridge and so I had no reason
to know about the challenged decision until my fellow farmers told me about
it sometime after March 2, 2020.

10
11
12
13
14
15
16
17
18
19
20

5. I am adversely affected or aggrieved by the challenged decision because I
have been a petitioner in Van Dyke I and Van Dyke II, LUBA appeals that
involved this very trail. I have also been a participant in all of the local land
use processes regarding the trail and the bridge. The county cut off my
participation in in the required processes for review of whether the proposed
trail and trail bridges can be approved at all as LUBA has decided is
required, by making the challenged decision without conducting a hearing or
following any of the required processes and without complying with any
farm impact standards whatsoever. I have an interest in the correct
application of the county's land use laws, including the farm impact standard
and other standards that protect farming.

21
22
23
24
25
26
27
28
29
30
31
32
33
34

6. I am also adversely affected because opening up the old abandoned right-ofway to public recreational trail use will cause significant adverse impacts to
my ability to farm. For one, I will not be able to spray some of the pesticides
that I need to spray at all, such as Gramoxone, because of the status of the
trail as a recreational site triggering strict pesticide label restrictions. I will
also be forced to impose at least a 10' buffer from the trail when I spray
other pesticides, such as Lorsban, because of the status of the trail as a
sensitive site triggering strict pesticide label setbacks. Opening up the rightof-way to a public trail will also jeopardize my seed certifications, because
trail users will carry and introduce weed seeds that will blow into my crop
and cause weeds to grow in my field. I will also be unable to use slug bait
for the control of invasive slugs, or rodent bait, because when I employ these
pest control measures, I must ensure that children and domestic animals
cannot access the area being treated, which I will not be able to do if the trail
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bridge construction opens up the right-of-way to public trail use and there is
no fence to prevent trespass onto my field.

1

2

12
13

7. These are serious adverse effects on my livelihood and my ability to farm. If
I cannot spray herbicides such as Gramoxone, my clover field will be
invaded with weeds. If I am forced to manually weed because I am
foreclosed from spraying the herbicides I need, I will have to hire employees
to help me because I simply cannot manually weed 50 acres on my own. If I
have to observe a 10' buffer between the trail and where I spray chemicals
like Lorsban, insects in my crop within that buffer will not be killed and will
invade the remainder of my sprayed field, causing me to spray the remainder
of my field more often. If I cannot spray more often or cannot control the
insects even by spraying more often, I will have to remove the portion of my
clover crop that is within the 10' setback area from the right-of-way.

14
15
16
17
18

8. I am also adversely affected the opening up of the old abandoned right-ofway to public recreational trail use because our clover field will soon tum a
beautiful crimson color that will tempt people using the trail to trespass onto
our property to stand in our field and take photos. Trespassers trample crops
and introduce invasives that threaten our seed certifications.

19
20
21

9. I am also adversely affected by the opening up of the old abandoned rightof-way to public recreational trail use because we employ several other
accepted farm practices that will conflict with the use of the right-of-way for
a public recreational trail. For example, we kick up a lot of dust and make
noise with our farm machinery. If we cannot continue these farm practices,
we will lose our crops. This is a serious adverse effect on our livelihood.

3
4
5
6
7

8
9

10
11

22
23
24
25
26

I understand that the above statements are made for use as evidence in an
administrative or judicial proceeding and are subject to penalty for perjury.

27

DATED this 7th day of May, 2020.

28
29

Celine McCarthy
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1

BEFORE THE LAND USE BOARD OF APPEALS

2

OF THE STATE OF OREGON
JIM VAN DYKE, JULIE VAN
DYKE, BEN VAN DYKE, BEN VAN
DYKE FARMS, INC., CASEY VAN
DYKE, CORY VAN DYKE, JOHN
VAN DYKE, TOM HAMMER,
CHRIS MATTSON, GREG
MCCARTHY, CELINE
MCCARTHY, BRYAN SCHMIDT,
RUDIS LAC, LLC, LEE SCHREPEL,
FRUITHILL, INC., B.J. MATTHEWS,
GORDON DROMGOOLE, ALLEN
SITTON, MARYALICE PFEIFFER
and TIM PFEIFFER,
Petitioners,
v.
YAMHILL COUNTY,
Respondents.

3
4
5

)
)
)
)
) LUBA Nos. 2020-032/033
)
) DECLARATION OF
) GORDON DROMGOOLE
)
)
)
)
)
)
)
)
)
)
)
)

I, Gordon Dromgoole, am over the age of 18 and am competent to testify
and make this declaration from my own personal knowledge. I hereby state as
follows:

6
7
8
9
10
11
12
13
14
15

Page 1 –

1. I own approximately 80 acres of land, zoned EFU and AF-10, located at
15000 Highway 47, Yamhill, Oregon 97148. My 80-acre parcel is bisected
by the right-of-way and is located within the 2.82-mile segment between the
cities of Yamhill and Carlton. Accordingly, I own property within sight and
sound and within 500’ and 750’ of the parcel that is the subject of this
appeal. The right-of-way runs through my 80-acre parcel for approximately
1,985 feet. Of that 80 acres, I farm approximately 14.4 acres of alfalfa in the
field located adjacent to and east of the right-of-way. I lease approximately
59 acres of my property adjacent to and west of the right-of-way to Mark
Gaibler and he currently grows a combination crop of tillage radish and red
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clover on 50 acres of that. I also currently rent the residence on the acreage
west of the right-of-way to Bryan Schmidt.

3

2. I was never provided with any written notice of the county’s decision.

4
5
6
7
8
9

3. I was aware that the county wanted to eventually start constructing the trail
including trail bridges, because I was aware of the LUBA appeal of the
contract for design and engineering work for the three trail bridges that was
dismissed on October 11, 2019 (Van Dyke III). However, the county and
LUBA said in that case that construction would not occur until required land
use approvals were obtained. No trail land use approval has been given.

10
11
12

4. I never observed any construction of the trail bridge and so I had no reason
to know about the challenged decision until my fellow farmers told me about
it sometime after March 2, 2020.

13
14
15
16
17
18
19
20
21
22

5. I am adversely affected by the challenged decision because I was a petitioner
in Van Dyke II, a LUBA appeal that involved this very trail. I have also been
a participant in the local land use processes regarding the trail and the
bridge. The county cut off my participation in in the required processes for
review of whether the proposed trail and trail bridges can be approved at all
as LUBA has decided is required, by making the challenged decision
without conducting a hearing or following any of the required processes and
without complying with any farm impact standards whatsoever. I have an
interest in the correct application of the county’s land use laws, including the
farm impact standard and other standards that protect farming.

23
24
25
26
27
28
29
30
31
32
33
34
35

6. I am also adversely affected or aggrieved because opening up the old
abandoned right-of-way to public recreational trail use will cause significant
adverse impacts to my ability to farm my 14.4 acres. For one, I will not be
able to spray some of the pesticides that I need to spray at all, because of the
status of the trail as a recreational site triggering strict pesticide label
restrictions. I will also be forced to impose buffers from the trail when I
spray other pesticides because of the status of the trail as a sensitive site
triggering strict pesticide label setbacks. Spraying for weeds and other pests
in my alfalfa crop is an absolute necessity. I will also be unable to use
fumitoxin and traps for gopher control of gophers that will destroy my crop,
because when I employ these pest control measures, I must ensure that
children and domestic animals cannot access the area being treated, which I
will not be able to do if the trail bridge construction opens up the right-of-
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way to public trail use and there is no fence to prevent trespass onto my
field.

3
4
5
6
7
8
9
10
11
12
13
14
15

7. These are serious adverse effects on my livelihood and my ability to farm. If
I cannot spray herbicides as I need to, my alfalfa field will be invaded with
weeds. If I am forced to manually weed because I am foreclosed from
spraying the herbicides I need, I will have to hire employees to help me
because I simply cannot manually weed 14.4 acres on my own. If I have to
observe buffers between the trail and where I spray certain pesticides on my
crop, weeds in my crop within that buffer will not be killed and will invade
the remainder of my sprayed field, causing me to spray the remainder of my
field more often. If I cannot spray more often or cannot control the weeds
even by spraying more often, I will have to remove the portion of my alfalfa
crop that is within the setback area from the right-of-way. If I cannot use
pesticides, fumitoxin or gopher traps, pests will consume my field. These are
all serious adverse effects on my livelihood and ability to farm.

16
17
18
19
20
21
22
23
24
25
26
27
28

8. I am also adversely affected because my tenant Mark Gaibler’s ability to
properly manage his crops is affected because of the opening up of the rightof-way to public recreational trail use. For one, he will also be unable to use
slug bait to control slugs that destroy red clover. If my tenant’s ability to
farm is affected, he may choose to farm somewhere else where he will not
have to deal with the problems caused by the opening up of the right-of-way
to public trail use and I will lose the income from his lease. Other potential
tenants may not wish to lease the 59 acres, or will demand a lower lease rate,
because of restrictions that will be imposed on the ability to farm the entire
59 acres because of the right-of-way’s change in status to a public
recreational trail. These are serious adverse effects on my livelihood because
not only do I depend on farming to earn a living, but I also depend on rental
income for those lands that I do not farm myself.

29
30

I understand that the above statements are made for use as evidence in an
administrative or judicial proceeding and are subject to penalty for perjury.

31

DATED this 7th day of May, 2020.

r»t~Jt lJtPM@tJ/e

32
33

Gordon Dromgoole
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BEFORE THE LAND USE BOARD OF APPEALS
OFTHESTATEOFOREGON

2

JIM VAN DYKE, JULIE VAN
DYKE, BEN VAN DYKE, BEN VAN
DYKE FARMS, INC., CASEY VAN
DYKE, CORY VAN DYKE, JOHN
VAN DYKE, TOM HAMMER,
CHRIS MATTSON, GREG
MCCARTHY, CELINE
MCCARTHY, BRYAN SCHMIDT,
RUDIS LAC, LLC, LEE SCHREPEL,
FRUITHILL, INC., B.J. MATTHEWS,
GORDON DROMGOOLE, ALLEN
SITTON, MARYALICE PFEIFFER
and TIM PFEIFFER,
Petitioners,
V.

)

YAMHILL COUNTY,
Respondents.
3
4

)
)
)
)
) LUBA Nos. 2020-032/033
)
) DECLARATION OF
) CHRIS MATTSON
)
)
)
)
)
)
)
)
)
)
)

I, Chris Mattson, am over the age of 18 and am competent to testify and
make this declaration from my own personal knowledge. I hereby state as follows:

s

10

1. I own and farm approximately 24 acres of land zoned EFU, located at 20751
NE Cove Orchard Rd., Yamhill, Oregon 97148, and along the 12.48-mile
railroad right-of-way that is being planned for development as a trail. The
right-of-way runs through my farm for approximately 675'. Accordingly, my
property is within sight and sound of and within 500' or 750' of the parcel
that is the subject of this appeal.

11

2 . I was never provided with any written notice of the county's decision.

12

3. I was aware that the county wanted to eventually start constructing the trail
including trail bridges, because I was aware of the LUBA appeal of the
contract for design and engineering work for the three trail bridges that was
dismissed on October 11, 2019 (Van Dyke III). However, the county and

6
7
8
9

13
14

15
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LUBA said in that case that construction would not occur until required land
use approvals were obtained. No trail land use approval has been given.

1

2

4. I never observed any construction of the trail bridge and so I had no reason
to know about the challenged decision until my fellow farmers told me about
it sometime after March 2, 2020.

3

4
5

5. I am adversely affected or aggrieved by the challenged decision because I
have been a petitioner in Van Dyke I and Van Dyke II, LUBA appeals that
involved this very trail. I have also been a participant in all of the local land
use processes regarding the trail and the bridge. The county cut off my
participation in the required processes for review of whether the proposed
trail and trail bridges can be approved at all as LUBA has decided is
required, by making the challenged decision without conducting a hearing or
following any of the required processes and without complying with any
farm impact standards whatsoever. I have an interest in the correct
application of the county's land use laws, including the farm impact standard
and other standards that protect farming.

6
7

8
9

1o

11

12
13
14
15
16

17
18
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I understand that the above statements are made for use as evidence in an
administrative or judicial proceeding and are subject to penalty for perjury.

20
21
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1

BEFORE THE LAND USE BOARD OF APPEALS

2

OF THE STATE OF OREGON
JIM VAN DYKE, JULIE VAN
DYKE, BEN VAN DYKE, BEN VAN
DYKE FARMS, INC., CASEY VAN
DYKE, CORY VAN DYKE, JOHN
VAN DYKE, TOM HAMMER,
CHRIS MATTSON, GREG
MCCARTHY, CELINE
MCCARTHY, BRYAN SCHMIDT,
RUDIS LAC, LLC, LEE SCHREPEL,
FRUITHILL, INC., B.J. MATTHEWS,
GORDON DROMGOOLE, ALLEN
SITTON, MARYALICE PFEIFFER
and TIM PFEIFFER,
Petitioners,
v.
YAMHILL COUNTY,
Respondents.

3
4

)
)
)
)
) LUBA Nos. 2020-032/033
)
) DECLARATION OF
) ALLEN SITTON
)
)
)
)
)
)
)
)
)
)
)
)

I, Allen Sitton, am over the age of 18 and am competent to testify and make
this declaration from my own personal knowledge. I hereby state as follows:

5
6
7
8
9
10
11
12

1. I own and farm approximately 114 acres of land zoned EFU, located at 6400
Pekkola Rd., Carlton, Oregon 97111. My land is adjacent to the 12.48-mile
railroad right-of-way that is being planned for development as a trail. The
right-of-way runs through my land for approximately 1,390 feet.
Accordingly, my land is within sight and sound of and within 500’ and 750’
of the parcel that is the subject of this appeal. Some of the crops I grow on
this land include tall fescue, annual ryegrass, alfalfa, red clover, crimson
clover, wheat and grass hay.

13

2. I was never provided with any written notice of the county’s decision.

14
15

3. I was aware that the county wanted to eventually start constructing the trail
including trail bridges, because I was aware of the LUBA appeal of the
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1
2
3
4

contract for design and engineering work for the three trail bridges that was
dismissed on October 11, 2019 (Van Dyke III). However, the county and
LUBA said in that case that construction would not occur until required land
use approvals were obtained. No trail land use approval has been given.

5
6
7

4. I never observed any construction of the trail bridge and so I had no reason
to know about the challenged decision until my fellow farmers told me about
it sometime after March 2, 2020.

8
9
10
11
12
13
14
15
16
17
18

5. I am adversely affected or aggrieved by the challenged decision because I
have been a petitioner in Van Dyke I and Van Dyke II, LUBA appeals that
involved this very trail. I have also been a participant in all of the local land
use processes regarding the trail and the bridge. The county cut off my
participation in in the required processes for review of whether the proposed
trail and trail bridges can be approved at all as LUBA has decided is
required, by making the challenged decision without conducting a hearing or
following any of the required processes and without complying with any
farm impact standards whatsoever. I have an interest in the correct
application of the county’s land use laws, including the farm impact standard
and other standards that protect farming.

19
20
21
22
23
24
25
26
27
28
29

6. I am also adversely affected because opening up the old abandoned right-ofway to a public recreational trail use causes significant adverse impacts to
my ability to farm my property to include will result in my not being able to
spray some of the pesticides that I need to spray at all, because of the
presence of unprotected people as well as by the status of a public
recreational trail itself triggering strict pesticide label restrictions and
setbacks; by imposing restrictions on my ability to spray pesticides that I
must spray, and will also impair my ability to maintain food safety
certifications, as well as to use slug bait to avoid invasive slugs literally
consuming my farm. These are serious adverse effects on my livelihood and
my ability to farm.

30
31

I understand that the above statements are made for use as evidence in an
administrative or judicial proceeding and are subject to penalty for perjury.

32

DATED this 7th day of May, 2020.

33
34

Allen Sitton
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1

BEFORE THE LAND USE BOARD OF APPEALS

2

OFTHESTATEOFOREGON
JIM VAN DYKE, JULIE VAN
DYKE, BEN VAN DYKE, BEN VAN
DYKE FARMS, INC., CASEY VAN
DYKE, CORY VAN DYKE, JOHN
VAN DYKE, TOM HAMMER,
CHRIS MATISON, GREG
MCCARTHY, CELINE
MCCARTHY, BRYAN SCHMIDT,
RUDIS LAC, LLC, LEE SCHREPEL,
FRUITHILL, INC., B.J. MATTHEWS,
GORDON DROMGOOLE, ALLEN
SITTON, MARY ALICE PFEIFFER
and TIM PFEIFFER,
Petitioners,
V.

)
)
)
)
) LUBA Nos. 2020-032/033
)
) DECLARATION OF
) BEN VAN DYKE
)
)
)
)
)
)
)
)

YAMHILL COUNTY,
Respondents.

)
)

)
)

3
4

I, Ben Van Dyke, am over the age of 18 and am competent to testify and
make this declaration from my own personal knowledge. I hereby state as fol1ows:

5
6
7
8
9
10

1. I am the President and sole shareholder of Ben VanDyke Farms, Inc.
("VanDyke Farms"), a tenant farming enterprise that leases and share crop
leases land from many landowners in the Yamhill-Carlton area. Van Dyke
Farms employs 5 full-time team members, 4 seasonal retirees, dozens of
contracted employees hired for specific tasks, and many part-time teenagers
and adults.

11
12
13
14
15

2. I personally perform all of the farming activities on the lands that I farm, as
well as train employees to perform those activities and generally oversee and
direct day-to-day operations across all farms. I also do all office work,
marketing, purchasing, and relationship-building with other businesses
through my company VanDyke Farms.
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1
2
3
4
5
6
7
8

3. One of the properties which I, through my company, VanDyke Farms, share
rent and farm is 73 .6 acres of land, planted in hazelnuts, owned by the Van
Dyke family that is bisected by and located immediately adjacent to and east
and south of the 12.82-mile railroad right-of-way which is the parcel on
which the county is constructing the Stag Hollow Creek Bridge and is the
subject of this appeal. Accordingly, this property that I share rent and farm is
within sight and sound and within 500' and 750' of the parcel that is the
subject of this appeal.

9
10
11
12
13
14
15
16

4. VanDyke Farms also share rents and farms an approximately 147-acre
property owned by Mark Van Dyke that is directly south of the
aforementioned 73.6 acres and is planted in hazelnuts, grass seed, radish
seed and clover seed. This property is also bisected by the right-of-way.
Next winter, the portion of this property west of the right-of-way will be
planted in hazelnuts. This property that I share rent and farm is also within
sight and sound and within 500' and 750' of the parcel that is the subject of
this appeal.

17
18
19
20

5. VanDyke Farms also farms approximately 18 acres ofland owned by
Westview Riverview LLC that is northwest of the subject property across
from Highway 240 and within sight and sound and within 500' and 750' of
the parcel that is the subject of this appeal.

21
22

6. From where I farm, I can and do observe the construction activities
associated with the Stag Hollow Creek Bridge

23

7. I was never provided with any written notice of the county ' s decision.

24
25
26
27
28
29

8. I was aware that the county wanted to eventually start constructing the trail
including trail bridges, because I was aware of the LUBA appeal of the
contract for design and engineering work for the three trail bridges that was
dismissed on October 11, 2019 (Van Dyke Ill). However, the county and
LUBA said in that case that construction would not occur until required land
use approvals were obtained. No trail land use approval has been given.

30
31
32

9. I never observed any construction of the trail bridge and so I had no reason
to know about the challenged decision until my fellow farmers told me about
it sometime after March 2, 2020.

33
34

10.1 am adversely affected or aggrieved by the challenged decision because I
have been a petitioner in Van Dyke I and Van Dyke II, LUBA appeals that

Page 2 -

DECLARATION OF BEN VAN DYKE

KELLINGT ON LAW GROUP, PC
P.O. BOX 159
LAKE OSWEGO, OR 97034
TEL: (503) 636-0069

Exhibit 23
Kellington
May
14, 2020 Hearing Submittal
Page 283 of
306

1
2
3
4
5
6
7
8
9

App-C
Page 29 of 48

involved this very trail. I have also been a participant in all of the local land
use processes regarding the trail and the bridge. The county cut off my
participation in the required processes for review of whether the proposed
trail and trail bridges can be approved at all as LUBA has decided is
required, by making the challenged decision without conducting a hearing or
following any of the required processes and without complying with any
farm impact standards whatsoever. I have an interest in the correct
application of the county's land use laws, including the farm impact standard
and other standards that protect farming.

10
11
12
13
14

1 I.I am also adversely affected or aggrieved because of the increased traffic on
Highway 240 that will occur because of the opening up of the right-of-way
to public recreational trail use and use of the Bus Barn property as a
trailhead. The increased traffic will make it more difficult for me to move
farm equipment to my fields via Highway 240.

15
16
17
18
19
20
21
22
23

12.I am also adversely affected or aggrieved because opening up the old
abandoned right-of-way to public recreational trail use will cause significant
adverse impacts to my ability to farm. For one, I will not be able to spray
some of the pesticides that I need to spray at all, such as Gramoxone,
because of the status of the trail as a recreational site triggering strict
pesticide label restrictions. I will also be forced to impose at least a 10'
buffer from the trail when I spray other pesticides, such as Lorsban, because
of the status of the trail as a sensitive site triggering strict pesticide label
setbacks. I will be unable to aerial spray at all.

24
25
26
27
28
29
30
31

13 .I am also adversely affected or aggrieved because the right-of-way is not
fenced and litter from trail users and trespassing people and animals will
enter my hazelnut fields causing serious food safety issues. I will also be
unable to use slug bait for the control of invasive slugs on my grass seed,
clover seed and radish seed crops because when I employ these pest control
measures, I must ensure that children and domestic animals cannot access
the area being treated, which I will not be able to do if the right-of-way is
unfenced.

32
33
34

14.Please see my Declaration, Supplemental Declaration, and Second, Third
and Fourth Supplemental Declarations for detailed explanations of these
adverse impacts.
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I understand that the above statements are made for use as evidence in an
administrative or judicial proceeding and are subject to penalty for perjury.

�---

3

DATED this 7th day of May, 2020.

4
5

Ben Van Dyke
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1

BEFORE THE LAND USE BOARD OF APPEALS

2

OF THE STATE OF OREGON
JIM VAN DYKE, JULIE VAN
DYKE, BEN VAN DYKE, BEN VAN
DYKE FARMS, INC., CASEY VAN
DYKE, CORY VAN DYKE, JOHN
VAN DYKE, TOM HAMMER,
CHRIS MATTSON, GREG
MCCARTHY, CELINE
MCCARTHY, BRYAN SCHMIDT,
RUDIS LAC, LLC, LEE SCHREPEL,
FRUITHILL, INC., B.J. MATTHEWS,
GORDON DROMGOOLE, ALLEN
SITTON, MARYALICE PFEIFFER
and TIM PFEIFFER,
Petitioners,
v.
YAMHILL COUNTY,
Respondents.

)
)
)
)
) LUBA Nos. 2020-032/033
)
) DECLARATION OF
) B.J. MATTHEWS
)
)
)
)
)
)
)
)
)
)
)
)

3
4

I, B.J. Matthews, am over the age of 18 and am competent to testify and
make this declaration from my own personal knowledge. I hereby state as follows:

5
6
7
8
9
10
11
12
13

1. I farm alfalfa on approximately 14.4 acres of land, which is part of a larger
80-acre parcel owned by my husband Gordon Dromgoole and zoned EFU
and AF-10, located at 15000 Highway 47, Yamhill, Oregon 97148. The 80acre parcel is bisected by the right-of-way and is located within the 2.82mile segment between the cities of Yamhill and Carlton. The right-of-way
runs through the 80-acre parcel for approximately 1,985 feet. The 14.4-acre
alfalfa field that I farm is located adjacent to and east of the right-of-way.
Accordingly, the property I farm is located within sight and sound of the
parcel that is the subject of this appeal.

14
15

2. Approximately 59 acres adjacent to and west of the right-of-way is leased to
Mark Gaibler and is about 50 acres of that is currently planted in a
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combination crop of tillage radish and red clover. The residence on the
acreage west of the right-of-way is currently rented to Bryan Schmidt.

3
4
5
6
7
8

3. I was aware that the county wanted to eventually start constructing the trail
including trail bridges, because I was aware of the LUBA appeal of the
contract for design and engineering work for the three trail bridges that was
dismissed on October 11, 2019 (Van Dyke III). However, the county and
LUBA said in that case that construction would not occur until required land
use approvals were obtained. No trail land use approval has been given.

9
10
11

4. I never observed any construction of the trail bridge and so I had no reason
to know about the challenged decision until my fellow farmers told me about
it sometime after March 2, 2020.

12
13
14
15
16
17
18
19
20
21
22

5. I am adversely affected or aggrieved by the challenged decision because I
have been a petitioner in Van Dyke I and Van Dyke II, LUBA appeals that
involved this very trail. I have also been a participant in all of the local land
use processes regarding the trail and the bridge. The county cut off my
participation in in the required processes for review of whether the proposed
trail and trail bridges can be approved at all as LUBA has decided is
required, by making the challenged decision without conducting a hearing or
following any of the required processes and without complying with any
farm impact standards whatsoever. I have an interest in the correct
application of the county’s land use laws, including the farm impact standard
and other standards that protect farming.

23
24
25
26
27
28
29
30
31
32
33
34
35

6. I am also adversely affected or aggrieved because opening up the old
abandoned right-of-way to public recreational trail use will cause significant
adverse impacts to my ability to farm my 14.4 acres. For one, I will not be
able to spray some of the pesticides that I need to spray at all, because of the
status of the trail as a recreational site triggering strict pesticide label
restrictions. I will also be forced to impose buffers from the trail when I
spray other pesticides because of the status of the trail as a sensitive site
triggering strict pesticide label setbacks. Spraying for weeds and other pests
in my alfalfa crop is an absolute necessity. I will also be unable to use
fumitoxin and traps for gopher control of gophers that will destroy my crop,
because when I employ these pest control measures, I must ensure that
children and domestic animals cannot access the area being treated, which I
will not be able to do if the trail bridge construction opens up the right-of-
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way to public trail use and there is no fence to prevent trespass onto my
field.
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7
8
9
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7. These are serious adverse effects on my livelihood and my ability to farm. If
I cannot spray herbicides as I need to, my alfalfa field will be invaded with
weeds. If I am forced to manually weed because I am foreclosed from
spraying the herbicides I need, I will have to hire employees to help me
because I simply cannot manually weed 14.4 acres on my own. If I have to
observe buffers between the trail and where I spray certain pesticides on my
crop, weeds in my crop within that buffer will not be killed and will invade
the remainder of my sprayed field, causing me to spray the remainder of my
field more often. If I cannot spray more often or cannot control the weeds
even by spraying more often, I will have to remove the portion of my alfalfa
crop that is within the setback area from the right-of-way. If I cannot use
pesticides, fumitoxin or gopher traps, pests will consume my field. These are
all serious adverse effects on my livelihood and ability to farm.
I understand that the above statements are made for use as evidence in an
administrative or judicial proceeding and are subject to penalty for perjury.

18

DATED this 7th day of May, 2020.

K cZ ;ffattltewJ

19
20

B.J. Matthews
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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON
JIM VAN DYKE, JULIE VAN DYKE, BEN )
VAN DYKE, BEN VAN DYKE FARMS,
)
INC., CASEY VAN DYKE, CORY VAN
)
DYKE, JOHN VAN DYKE, TOM
)
HAMMER, CHRIS MATISON, GREG
) LUBA Nos. 2020-032/033
MCCARTHY, CELINE MCCARTHY,
)
BRYAN SCHMIDT, RUDIS LAC, LLC,
) DECLARATION OF
LEE SCHREPEL, FRUITHILL, TNC., B.J.
) DRY AN SCHMIDT
MATTHEWS, GORDON DROMGOOLE,
)
ALLEN SITTON, MARYALICE PFEIFFER )
)
and TIM PFEIFFER,
)

Petitioners.

)

V.

)

)

YAMHILL COUNTY,

)
)

Respondents.

)
)
)

3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18

19
20
21
22
23
24
25

I, Bryan Schmidt, am over the age of 18 and am competent to testify and make this
declaration from my own personal knowledge. I hereby state as follows:
1. I currently reside at 15000 Highway 47, Yamhill, Oregon 97148, which adjoins the 2.82mile segment of the 12.48-mile railroad right-of-way that is being planned for
development as a trail.
2. I, through my company Rudis Lac, LLC, of which I am the president and sole
shareholder, lease approximately 12 acres zoned EFU and AF- IO from Salvatore and
JoAnn Eramo on which I raise dairy cows and grass-fed lambs. This 12-acre parcel is
along the 2.82-mile segment of right-of-way between Yamhill and Carlton. The right-ofway bisects the 12-acre parcel, running through it for approximately 925 feet.
3. I also lease approximately 4.5 acres of land zoned EFU along the 12.48-mile right-of way
on which I farm hazelnuts.
4. I was aware that the county wanted to eventually start constructing the trail including trail
bridges, because I was a petitioner LUBA appeal of the contract for design and
engineering work for the three trail bridges that was dismissed on October 11 , 2019 ( Van
Dyke II[). However, the county and LUBA said in that case that planning to construct the
trail including bridges did not commit the county to anything, so I believed that
construction could not and would not occur until required land use approvals were
obtained. No trail land use approval has been given.
5. I never observed any construction of the trail bridge and so I had no reason to know about
the challenged decision until my fellow farmers told me about it sometime after March 2,
2020.
6. I was never provided with any written notice of the county' s decision.
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7. I am adversely affected by tht: challenged decision because I have been a petitioner in
Van Dyke I, Van Dyke II and Van Dyke Ill, LUBA appeals that involved this very trail
and this very bridge. I have also been a participant in all of the local land use processes
regarding the trail and the bridge. The county cut off my participation in the required
processes for review of whether the proposed trail and trail bridges can be approved at all
as LUBA has decided is required, by making the challenged decision without conducting
a hearing or following any of the required processes and without complying with any
farm impact standards whatsoever. I have an interest in the correct application of the
county's land use laws, including the farm impact standard and other standards that
protect farming.
8. I am also adversely affected because opening up the right-of way to public recreational
trail use causes significant adverse impacts to my ability to raise my cows and farm my
property. If the right-of-way is unfenced, people and their dogs will be able to trespass
onto my property and pet and harass and possibly kill my cows or lambs. Domestic dogs
will harass and have the potential to brutally maul and kill cows. Even if a dog does not
seriously injure a cow, the harassment will stress them out and stressed cows do not
produce good quality milk and that milk will be less valuable to my direct-to-consumer
daily-fresh milk. This is a serious adverse impact. People using the right-of-way as an
unofficial trail have already trespassed onto my cows access area to their pasture. See the
Declaration of JoAnn Eramo to this effect. If the right-of-way is opened up to a public
recreational trail. I will be forced to fence my property where I do not have to now to
keep people and their pets from trespassing from the right-of-way. I will incur significant
expenses in fencing my property as a result of the right-of-way being opened up to a trail.
This is another serious adverse impact.
I understand that the above statements are made for use as evidence in an administrative
or judicial proceeding and are subject to penalty for perjury.
DA TED this 7th day of May, 2020.
~Al:?:'.\~

5 -7-z_oz o

Bryan chmidt
Attachments:
Exhibit A - Declaration of JoAnn Eramo
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I

BEFORE THE LAND USE BOARD OF APPEALS

2

OFTHESTATEOFOREGON
JIM VAN DYKE, JULIE VAN
DYKE, BEN VAN DYKE, BEN VAN
DYKE FARMS, INC., CASEY VAN
DYKE, CORY VAN DYKE, JOHN
VAN DYKE, TOM HAMMER,
CHRIS MATISON, GREG
MCCARTHY, CELINE
MCCARTHY, BRYAN SCHMIDT,
RUDIS LAC, LLC, LEE SCHREPEL,
FRUITHILL, INC., BJ. MATTHEWS,
GORDON DROMGOOLE, ALLEN
SITTON, MARYALICE PFEIFFER
and TIM PFEIFFER,

)
)
)
)
) LUBA Nos. 2020-032/033
)
) DECLARATION OF
) JOANN ERAMO
)
)
)
)
)
)

Petitioners,

v.

)

)
)

YAMHILL COUNTY,
Respondents.
3
4

)
)
)

I, JoAnn Eramo, am over the age of 18 and am competent to testify and
make this declaration from my own personal knowledge. I hereby state as follows:

5
6
7
8
9
IO
11
12
13
14

1. My husband Salvatore and I own and reside on a 12-acre parcel along the
2.82-mile segment of railroad right-of-way between Yamhill and Carlton
that is being planned for development as a trail. The right-of-way bisects the
12-acre parcel, running through it for approximately 925 feet, leaving
approximately 11 acres on the west side of the right-of-way and
approximately 1 acre on the east side of the right-of-way. The property is
approximately 0.7 miles south of the Stag Hollow Creek Bridge construction
site and approximately 0.4 miles north of Fryer Rd. We lease this property to
Bryan Schmidt who raises dairy cows and pastures them on it, utilizing the
barn and the property on both sides of the right-of-way.

15
16

2. On May 2, 2020, I saw three people walking north on the right-of-way
adjacent to my property from the window of my home. My daughter went
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Page 2 of 2

I
2
3
4
5
6

outside and approached them to ask what they were doing and to let them
know that they were on private property. They said that they saw the ODOT
sign posted on Fryer Rd. where the right-of-way crosses the road, and
believed the right-of-way was a walking trail. My daughter told them that it
was not. They were very apologetic and turned around and left the way they
came, walking south back toward Fryer Rd.

7
8

3. An image of the ODOT sign posted at Fryer Rd. where the right-of-way
crosses is below:

This Connect Oregon
project is funded by
Oregon Lottery. dolla_rs_

9

10
11

I understand that the above statements are made for use as evidence in an
administrative or judicial proceeding and are subject to penalty for perjury.

12

13
14

I
I

l
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£,42.. ~
AnnEramo
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1

BEFORE THE LAND USE BOARD OF APPEALS

2

OF THE STATE OFOREGON
JIM VAN DYKE, JULIE VAN
DYKE, BEN VAN DYKE, BEN VAN
DYKE FARMS, INC., CASEY VAN
DYKE, CORY VAN DYKE, JOHN
VAN DYKE, TOM HAMMER,
CHRIS MATTSON, GREG
MCCARTHY, CELINE
MCCARTHY, BRYAN SCHMIDT,
RUDIS LAC, LLC, LEE SCHREPEL,
FRUITHILL, INC., B.J. MATTHEWS,
GORDON DROMGOOLE, ALLEN
SITTON, MARYALICE PFEIFFER
and TIM PFEIFFER,
Petitioners,
V.

)
)
)
)
) LUBA Nos. 2020-032/033
)
) DECLARATION OF
) CORY VAN DYKE
)
)
)
)
)
)
)
)

YAMHILL COUNTY,
Respondents.

)
)
)
)

3
4

I, Cory Van Dyke, am over the age of 18 and am competent to testify and
make this declaration from my.own personal knowledge. I hereby state as follows:

5
6
7
8
9

1. I am the manager of Carlton Seed, LLC, an entity located at 7480 NW
Meadowlake Rd., Carlton, OR 97111, that processes and wholesales local
grass, clover, radish, oats, peas, vetch and more seeds from farms, many of
which are located along the 12.48-mile railroad right-of-way that is being
planned for development as a trail.

10

2. I was never provided with any written notice of the county's decision.

11
12
13
14

3. I was aware that the county wanted to eventually start constructing the trail
including trail bridges, because I was aware of the LUBA appeal of the
contract for design and engineering work for the three trail bridges that was
dismissed on October 11, 2019 (Van Dyke III). However, the county and
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2

LUBA said in that case that construction would not occur until required land
use approvals were obtained. No trail land use approval has been given.

3
4
5

4. I never observed any construction of the trail bridge and so I had no reason
to know about the challenged decision until my fellow farmers told me about
it sometime after March 2, 2020.

6
7

5. I am adversely affected or aggrieved by the challenged decision because I
have been a participant in the local land use processes regarding the trail and
the bridge. The county cut off my participation in in the required processes
for review of whether the proposed trail and trail bridges can be approved at
all as LUBA has decided is required, by making the challenged decision
without conducting a hearing or following any of the required processes and
without complying with any farm impact standards whatsoever. I have an
interest in the correct application of the county's land use laws, including the
farm impact standard and other standards that protect farming.

1

8
9
10
11
12
13
14
15

26

6. I am also adversely affected because Carlton Seed relies on much of its seed
from farms along the 12.48-mile segment, specifically, we rely on seed from
the property owned by Mark Van Dyke that VanDyke Farms farms along the
2.82-mile segment, that will be impacted by the opening up of the
abandoned railroad right-of-way to a public recreational trail, and if they are
unable to provide the same volume or quality of seed that they have
provided before due to their inability to spray the pesticides that they need to
or cannot keep weeds out of their crops, Carlton Seed will also lose revenue.
We will have to void our contracts with farmers who cannot meet seed
quality standards and that is a significant impact on both the farmers and on
Carlton Seed. My job and my livelihood depends.on the continued ability of
Carlton Seed to meet its seed demands.

27

7. I was never provided with any written notice of the county's decision.

28
29

I understand that the above statements are made for use as evidence in an
administrative or judicial proceeding and are subject to penalty for perjury.

16

17
18
19
20
21

22
23

24
25

30

DATED this 7th day of May, 2020.

L..,v~

31
32

Cory Van Dyke
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1

BEFORE THE LAND USE BOARD OF APPEALS

2

OF THE STATE OF OREGON
JIM VAN DYKE, JULIE VAN
DYKE, BEN VAN DYKE, BEN VAN
DYKE FARMS, INC., CASEY VAN
DYKE, CORY VAN DYKE, JOHN
VAN DYKE, TOM HAMMER,
CHRIS MATTSON, GREG
MCCARTHY, CELINE
MCCARTHY, BRYAN SCHMIDT,
RUDIS LAC, LLC, LEE SCHREPEL,
FRUITHILL, INC., B.J. MATTHEWS,
GORDONDROMGOOLE, ALLEN
SITTON, MARYALICE PFEIFFER
and TIM PFEIFFER,
Petitioners,
V.

)
)
)
)
) LUBA Nos. 2020-032/033
)
) DECLARATION OF
) CASEY VAN DYKE
)
)
)
)
)
)
)
)

YAMHILL COUNTY,
Respondents.

)
)
)
)

3
4

I, Casey Van Dyke,. am over the age of 18 and am competent to testify and
make this declaration from my own personal knowledge. I hereby state as follows:

5
6
7
8
9
10
11
12
13
14
15

1. I am a certified pesticide applicator and work on several farming operations
that are located along the 12.48-mile railroad right of way and within the
2.82-mile segment that is being planned for development as a trail.
Specifically, I work for VanDyke Farms on the approximately 74 acres of
land planted in hazelnuts, owned by the Van Dyke family that is located
immediately adjacent to and east and south of the site where the county is
constructing the Stag Hollow Creek Bridge. l also work for VanDyke Farms
on the approximately 147-acre.property owned by Mark Van Dyke that is
directly south of the aforementioned 74 acres, that is planted in hazelnuts,
grass seed, radish seed and clover seed. Accordingly, I work within sight
and sound of where the trail bridge construction is taking place.

16

2. I was.never provided with any written notice of the county's decision.
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1
2
3
4
5
6

3. I was aware that the county wanted to eventually start constructing the trail
including trail bridges, because I was aware of the LUBA appeal of the
contract for design and engineering work for the three trail bridges that was
dismissed on October 11, 2019 (Van Dyke 111). However, the county and
LUBA said in that case that construction would not occur until required land
use approvals were obtained. No trail land use approval has been given.

7
8
9

4. I never observed any construction of the trail bridge and so I had no reason
to know about the challenged decision until my fellow farmers told me about
it sometime after March 2, 2020.

10
11
12
13
14
15
16
17
18

5. I am adversely affected or aggrieved by the challenged decision because I
have been a participant in the local land use processes regarding the trail and
the bridge. The county cut off my participation in in the required processes
for review of whether the proposed trail and trail bridges can be approved at
all as LUBA has decided is required, by making the challenged decision
without conducting a hearing or following any of the required processes and
without complying with any farm impact standards whatsoever. I have an
interest in the correct application of the county's land use laws, including the
farm impact standard and other standards that protect farming.

19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

6. I am also adversely affected because opening up the old abandoned right-ofway to public recreational trail uses causes significant impacts to my ability
to farm, to include it will result in my not being able to spray some of the
pesticides that I need to spray at all, because of the presence of unprotected
people on the trail, as well as by the status of the trail as a recreational area,
triggering strict pesticide label restrictions and setbacks, and by imposing
restrictions on my ability to spray pesticides that I must spray. Allowing the
public to access the right-of-way will also adversely affect me because I
have been cussed at, yelled at, flipped off and falsely accused of poisoning
animals by the public on other rights-of-way simply for doing my job and
doing it in a proper way, and that harassment will happen here if the old
abandoned right-of-way is opened up to a public trail. I have also hit
abandoned bicycles and other debris left by trespassers with farm equipment,
which causes major damage to the equipment and major time spent to repair
it. If the right-of-way is opened up to trail uses and is unfenced, trespass is
certain to occur, and I will suffer the same adverse effects. These are serious
adverse impacts because I will be hindered from doing my job and in some
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· l understand that the above statements are made for use as evidence in an
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1

BEFORE THE LAND USE BOARD OF APPEALS

2

OF THE STATE OF OREGON
JIM VAN DYKE, JULIE VAN
DYKE, BEN VAN DYKE, BEN VAN
DYKE FARMS, INC., CASEY VAN
DYKE, CORY VAN DYKE, JOHN
VAN DYKE, TOM HAMMER,
CHRIS MATTSON, GREG
MCCARTHY, CELINE
MCCARTHY, BRYAN SCHMIDT,
RUDIS LAC, LLC, LEE SCHREPEL,
FRUITHILL, INC., B.J. MATTHEWS,
GORDON DROMGOOLE, ALLEN
SITTON, MARYALICE PFEIFFER
and TIM PFEIFFER,
Petitioners,
v.
YAMHILL COUNTY,
Respondents.

3
4

)
)
)
)
) LUBA Nos. 2020-032/033
)
) DECLARATION OF
) MARYALICE PFEIFFER
)
)
)
)
)
)
)
)
)
)
)
)

I, Maryalice Pfeiffer, am over the age of 18 and am competent to testify and
make this declaration from my own personal knowledge. I hereby state as follows:

5
6
7

1. I, along with my husband Tim Pfeiffer, own and farm several parcels of EFU
land in Yamhill County totaling approximately 1,500 acres. At least one of
those parcels is within 1/4 mile of the 12.48-mile railroad right-of-way.

8
9
10
11
12
13

2. I was aware that the county wanted to eventually start constructing the trail
including trail bridges, because I was aware of the LUBA appeal of the
contract for design and engineering work for the three trail bridges that was
dismissed on October 11, 2019 (Van Dyke III). However, the county and
LUBA said in that case that construction would not occur until required land
use approvals were obtained. No trail land use approval has been given.
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1
2
3

3. I never observed any construction of the trail bridge and so I had no reason
to know about the challenged decision until my fellow farmers told me about
it sometime after March 2, 2020.

4
5
6
7
8
9
10
11
12
13
14

4. I am adversely affected or aggrieved by the challenged decision because I
have been a petitioner in Van Dyke I, Van Dyke II, LUBA appeals that
involved this very trail. I have also been a participant in the local land use
processes regarding the trail and the bridge. The county cut off my
participation in the required processes for review of whether the proposed
trail and trail bridges can be approved at all as LUBA has decided is
required, by making the challenged decision without conducting a hearing or
following any of the required processes and without complying with any
farm impact standards whatsoever. I have an interest in the correct
application of the county’s land use laws, including the farm impact standard
and other standards that protect farming.

15
16

I understand that the above statements are made for use as evidence in an
administrative or judicial proceeding and are subject to penalty for perjury.

17

DATED this 7th day of May, 2020.

18
19

Maryalice Pfeiffer
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1

BEFORE THE LAND USE BOARD OF APPEALS

2

OF THE STATE OF OREGON
JIM VAN DYKE, JULIE VAN
DYKE, BEN VAN DYKE, BEN VAN
DYKE FARMS, INC., CASEY VAN
DYKE, CORY VAN DYKE, JOHN
VAN DYKE, TOM HAMMER,
CHRIS MATTSON, GREG
MCCARTHY, CELINE
MCCARTHY, BRYAN SCHMIDT,
RUDIS LAC, LLC, LEE SCHREPEL,
FRUITHILL, INC., B.J. MATTHEWS,
GORDON DROMGOOLE, ALLEN
SITTON, MARYALICE PFEIFFER
and TIM PFEIFFER,
Petitioners,
v.
YAMHILL COUNTY,
Respondents.

)
)
)
)
) LUBA Nos. 2020-032/033
)
) DECLARATION OF
) TIM PFEIFFER
)
)
)
)
)
)
)
)
)
)
)
)

3
4

I, Tim Pfeiffer, am over the age of 18 and am competent to testify and make
this declaration from my own personal knowledge. I hereby state as follows:

5
6
7
8

1. I, along with my wife Maryalice Pfeiffer, own and farm several parcels of
EFU land in Yamhill County totaling approximately 1,500 acres. At least
one of those parcels is within 1/4 mile of the 12.48-mile railroad right-ofway.

9
10
11
12
13
14

Page 1 –

2. I was aware that the county wanted to eventually start constructing the trail
including trail bridges, because I was aware of the LUBA appeal of the
contract for design and engineering work for the three trail bridges that was
dismissed on October 11, 2019 (Van Dyke III). However, the county and
LUBA said in that case that construction would not occur until required land
use approvals were obtained. No trail land use approval has been given.
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1
2
3

3. I never observed any construction of the trail bridge and so I had no reason
to know about the challenged decision until my fellow farmers told me about
it sometime after March 2, 2020.

4
5
6
7
8
9
10
11
12
13
14

4. I am adversely affected or aggrieved by the challenged decision because I
have been a petitioner in Van Dyke I, Van Dyke II, LUBA appeals that
involved this very trail. I have also been a participant in the local land use
processes regarding the trail and the bridge. The county cut off my
participation in the required processes for review of whether the proposed
trail and trail bridges can be approved at all as LUBA has decided is
required, by making the challenged decision without conducting a hearing or
following any of the required processes and without complying with any
farm impact standards whatsoever. I have an interest in the correct
application of the county’s land use laws, including the farm impact standard
and other standards that protect farming.

15
16

I understand that the above statements are made for use as evidence in an
administrative or judicial proceeding and are subject to penalty for perjury.

17

DATED this 7th day of May, 2020.

18
19

Tim Pfeiffer
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1

BEFORE THE LAND USE BOARD OF APPEALS

2

OF THE STATE OF OREGON
JIM VAN DYKE, JULIE VAN
DYKE, BEN VAN DYKE, BEN VAN
DYKE FARMS, INC., CASEY VAN
DYKE, CORY VAN DYKE, JOHN
VAN DYKE, TOM HAMMER,
CHRIS MATTSON, GREG
MCCARTHY, CELINE
MCCARTHY, BRYAN SCHMIDT,
RUDIS LAC, LLC, LEE SCHREPEL,
FRUITHILL, INC., B.J. MATTHEWS,
GORDON DROMGOOLE, ALLEN
SITTON, MARYALICE PFEIFFER
and TIM PFEIFFER,
Petitioners,
v.
YAMHILL COUNTY,
Respondents.

)
)
)
)
) LUBA Nos. 2020-032 and -033
)
) DECLARATION OF
) TOM HAMMER
)
)
)
)
)
)
)
)
)
)
)
)

3
4

I, Tom Hammer, am over the age of 18 and am competent to testify and
make this declaration from my own personal knowledge. I hereby state as follows:

5
6

1. I own and farm approximately 100 acres of land of land zoned EFU located
in Yamhill County.

7
8
9
10
11
12
13

2. I was aware that the county was planning to eventually start constructing the
trail including bridges because I was aware of the LUBA appeal of the
contract for design and engineering work of the three trail bridges that was
dismissed on October 11, 2019 (Van Dyke III). However, the County and
LUBA said in that case that planning to construct the trail including bridges
did not commit the County to anything, so I did not think that construction
could or would occur until other land use approvals were obtained.
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1
2
3

3. I never observed any construction of the bridge and so I had no reason to
know about the challenged decision until my fellow farmers told me about it
sometime after March 2, 2020.

4
5
6
7
8
9

4. I am adversely affected by the challenged decision because I have been a
petitioner in Van Dyke I and Van Dyke II and the County cut off my
participation in subsequent approvals of the trail by making the challenged
decision without conducting a hearing or following any of the required
processes and without complying with any farm impact standards
whatsoever.

10

5. I was never provided with any written notice of the County’s decision.

11
12

I understand that the above statements are made for use as evidence in an
administrative or judicial proceeding and are subject to penalty for perjury.

13

DATED this 21st day of April, 2020.

14

Thomas S Hammer (Apr 21, 2020)

15

Tom Hammer
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From: Wendie Kellington
Sent: Monday, April 20, 2020 4:04 PM
To: Mike Odenthal <modenthal@oda.state.or.us>
Subject: ODA Pesticide Question
Dear Mike:

Thanks for talking to me last Friday. I very much appreciate your time. I have a few follow up questions
I am hoping you can answer. As you know, we represent farmers concerned about a new recreational
trail Yamhill County plans to construct which will cut through the middle of intensive commercial
agricultural operations. Moreover, the county has started constructing the trail in parts, but because we
have pointed out that it does not have land use approval, it has told LUBA that the trail is not a trail but
rather a facility to be used by county workers only to access the trail (which is not a trail) ‐ which makes
no sense, but it is what they are now saying. These raise two different types of questions, both time
sensitive.
We understand that pesticide label restrictions, like that found on Gramoxone prohibit spraying in the
“vicinity” of unprotected people, regardless of whether they are county workers or trail goers (“KEEP all
unprotected persons out of operating areas or vicinity where there may be a danger of drift.”) Can you
explain what this means to farmers who wish to spray Gramoxone if the trail area is made accessible by
the county to unprotected people? Moreover, other pesticides similarly have numeric setbacks
between areas of spray operations and places where unprotected people may congregate. How would
this work with county workers randomly showing up in the middle of a farm field within the prohibited
setback area?

Labels for products such as Gramoxone have
numerous warnings in them due to the toxicity to
either humans, animals or the environment in
general. These warnings ensure the applicator
understands the hazards involved with the
application of the product. Statements like: “KEEP
all unprotected persons out of operating areas or
vicinity where there may be a danger of drift.”
express the risk of exposure to humans. Even
though drift is prohibited, an applicator using this
product must protect people even where there is
only a danger of drift.

Other pesticide products may or may not have set
backs or warnings like the Gramoxone label,
however they all say in similar words: do not apply
this product in a way that will contact workers,
other persons, or pets, either directly or through
drift. Keep people and pets out of the area during
application. These requirements put the
responsibility squarely on the applicator's
shoulders. In cases where someone or an animal
arrives in or near the application site the applicator
would have to suspend operations until he or she
could ensure that person will not be exposed.
1
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I am also interested in understanding what new pesticide application restrictions may result, including
on the use of Gramoxone, when the county acknowledges that the trail is a public recreational trail.
As you know, Gramoxone is a commonly used pesticide with a new restrictive label that states:
“Never use this product in residential or public recreational settings (eg. Homes, home gardens,
schools, recreational parks, golf courses, and/or playgrounds.” (emphasis added)

The previous label (which is on the Gramoxone label that our client farmers still are using and have
stockpiled) stated: “DO NOT use around homes gardens, schools, recreational parks, or
playgrounds.” (emphasis added)

2
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First, does ODA interpret the two label provisions as being the same or different? For instance, does
“around” a recreational park or in a “public recreational setting” mean the same or different things? If
different, please explain.

ODA interprets the new Gramoxone label statement "Never use this product in
residential or public recreational settings" and the old label statement "DO NOT
use around homes gardens, schools, recreational parks, or playgrounds" as the
same. There is no specific delineation of how far "settings" or "around" is. These
statements are protective in nature to prevent the exposure of the users of those
sites.

Second, even under Oregon’s strict no drift policy, would ODA advise landowners to apply pesticides
(such as Gramoxone) differently if applied near (or around) a public recreational setting versus
neighboring agricultural field or within a vicinity where there may be danger of drift (eg. as described on
the Gramoxone label)? Alternatively, would ODA advise a landowner differently if the landowner was
applying any pesticide (or certain pesticides) adjacent to a recreational trail versus another ag field. Or
put another way, would ODA advise a landowner to implement permanent or temporary setbacks (even
if pesticide specific) from a recreational park/setting/trail or avoid aerial and wind‐spraying applications
often used in orchards due to the change of use of the old RR right of way to a trail and and/or the
change in EPA label requirements?

The Oregon Department of Agriculture always advises applicators to apply all
pesticide products with caution but we do emphasize caution when applying
dangerous products especially near a sensitive site where by standers could be at
risk.

Third, is Oregon’s no drift policy more restrictive than neighboring states and EPA?

I can’t answer this definitively. I know of some states that do not issue citations if
there is no damage on the drifted to site, however I don’t believe that Washington
or Idaho are among those states. My experience with them has been they have no
drift policies as we do. You would have to verify with those states.
Fourth, under Oregon’s pesticide preemption law (ORS 634.057), can the county adopt or enforce an
ordinance requiring farmer notification to the county before applying a pesticide? For example, could
Yamhill County require farmers to provide the county 72‐hour notice in advance of spray
operations? Obviously, such a requirement would not be particularly helpful because weather
variability does not permit exact predictions of suitable windows to spray ‐ and, as you know, suitable
windows change quickly. A spray operation that seems appropriate at one point, may be wholly
3
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inappropriate 72‐hours later; weather not being perfectly predictable. However, I am interested in
whether the county has the authority to demand such advance notice in the first place.

I am unable to provide a legal interpretation for you.
Thank you for your consideration. Wendie Kellington

[cid:image003.jpg@01D61E2D.CA9BAD50]
Wendie L. Kellington|Attorney at Law.
P.O. Box 159
Lake Oswego Or
97034
(503) 636‐0069 office
(503) 636‐0102 fax
wk@klgpc.com<mailto:wk@klgpc.com>
www.wkellington.com<http://www.wkellington.com/>
This e‐mail transmission is intended only for the use of the individual or entity to which it is addressed,
and may contain information that is PRIVILEGED, CONFIDENTIAL, and exempt from disclosure by
law. Any unauthorized dissemination, distribution or reproduction is strictly prohibited. If you have
received this transmission in error, please immediately notify the sender and permanently delete this
transmission including any attachments in their entirety.
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