
 
 
Wendie L. Kellington Phone (503) 636-0069 
P.O. Box 159 Mobile (503) 804-0535 
Lake Oswego Or Facsimile (503) 636-0102 
97034 Email: wk@klgpc.com  

 

March 21, 2019 

 

Via Electronic Mail 

 

Yamhill County Board of Commissioners 

c/o Yamhill County Planning Department 

525 NE 4th Street 

McMinnville, OR 97128 

 

RE:  Conditional Use Permit Application and Quasi-Judicial TSP Amendment Yamhelas 

Westsider Trail, Planning Docket G-01-18 
 

Dear Members of the County Commission: 

 

 This firm represents Jim and Julie Van Dyke, Ben Van Dyke, Mark and Velma Van 

Dyke, John and Lynne Wiser, John Van Dyke, Scott Bernards, Richard and Christy Cloepfil, 

Tom Hammer, Chris Mattson, Kelsey Freese, Mark Gaibler, Eric Kuehne, Harold and Jolene 

Kuehne, B.J Matthews, Gordon Dromgoole, Greg and Celine McCarthy, Maryalice and Tim 

Pfeiffer, Bryan Schmidt, Rudis Lac, LLC, Lee Schrepel, Allen Sitton, Brook Sitton, Lester 

Sitton, Darren Sutherland, Kris Weinbender, Lynne Wiser, Brian and Roxanne Coussens, 

Fruithill, Inc., and Ben VanDyke Farms, Inc.  In this letter, we refer to these Yamhill County 

citizens as the “Farmers” for convenience.  Please include this letter in the record of the above 

referenced matter.   

 

March 21, 2019 marks the final opportunity the Farmers have to respond to the evidence 

and argument in the record to date.  We sincerely hope you will read all of the Farmers’ 

materials and, we are confident if you do, that you will agree that denial of the proposal is 

required as a matter of law and, in addition, is simply good policy. 

 

On Monday March 11, 2019, the undersigned requested that the deliberations currently 

set for March 28, 2019 be postponed to a later date when you are all also available, to enable the 

Farmers to attend.  Many of the Farmers, as well as the undersigned, are out the week of March 

28, 2019 to include that date because it is during the week of spring break.  One farmer is having 

surgery and will have to miss unless the deliberations are postponed.  To date, we have heard 

nothing from you.  We would appreciate an answer to this inquiry.  Thank you.   

 

The applicant and his supporters assert without the least bit of evidence, relying instead 

upon unsupported conjecture as support, that the Farmers’ concerns should be dismissed as 

“overblown” or mere “inconvenience”.  Obviously, they have not paid attention to the evidence 

in the record or learned from the Oregon Supreme Court’s Stop the Dump decision, which 

soundly and pervasively ruled against similar claims by the very applicant here.  The applicant’s 
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March 14, 2019 submission invents a very different Supreme Court decision, turning his serious 

and pervasive loss as a win to attempt to justify approval here.  Delusional thinking cannot save 

the proposal, it must meet the real standards that apply.  If the proposal causes one significant 

impact on any one accepted farming practice or causes one significant increase in the cost of any 

one accepted farming practice, or causes a cumulative impact on farming such as leading “to 

later reductions in the supply of operating, productive agricultural land over time, as it becomes 

more onerous for owners to continue their agricultural use of EFU land due to nearby nonfarm 

uses,”1 the proposal must be denied.  Clearly, the proposal has many significant individual and 

cumulative adverse impacts to accepted farming practices and their costs.  No amount of 

applicant-led wishful thinking changes this reality.  The proposal must simply be denied.   

 

In this letter, we respond to just a few of the many misstatements by the applicant and his 

supporters. 

 

1. The remand proceeding has been procedurally flawed, prejudicing the substantial 

rights of the Farmers. 

 

The applicant claims that we may find his quasi-judicial application to amend the county’s TSP 

and his application for a conditional use permit, in the record of his application for a legislative 

TSP amendment filed last year.  The applicant-emperor has no clothes.  Let’s be clear, in this 

LUBA remand, after LUBA told the applicant to apply for a quasi-judicial TSP amendment and 

a CUP for the proposed trail (because neither had been sought as required), the applicant did 

neither, making it impossible for any participant to know how the applicant thinks his proposal 

will comply with the relevant standards LUBA identified in its remand.   

 

In fact, other than triggering local remand proceedings, the applicant completely failed to 

respond to any aspect of LUBA’s remand, making no changes to his application, including no 

explanation of compliance with the standards LUBA identified, and importantly making no 

changes to the scope of the proposal, which while pending at LUBA was for the proposed length 

of the entire trail in Yamhill County.   

 

Instead, the applicant included the entire LUBA record including the governing body’s May 31, 

2018 decision on reconsideration2 which approved the entire trail throughout its length, as his 

application on remand.  Then it became unreasonably confusing.  Planning then claimed that the 

application on remand was something it was not – an application to approve only 2.82 miles of 

trail between Carlton and Yamhill and to add only 2.82 miles of trail between Carlton and 

Yamhill to the TSP.  The legislative TSP amendment the applicant sought last year and that 

LUBA remanded, clearly has no such limitation and there is nothing in the application submittal 

that includes such a limitation.  The application proposal for last year broke the proposed trail 

into two parts the entire length and 2.82 miles plus 750 feet as the initial part of the proposed 

trail to be developed first.  That application and the decision it resulted in that LUBA remanded, 

                                                 
1Stop the Dump Coalition v. Yamhill County, 364 Or 432 (2019). 
2 Remember, the Board originally DENIED the proposed trail.  It was only after significant ex parte lobbying by the 

applicant that Commissioner Olsen changed his vote “on reconsideration” to approve the proposed trail. 
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was to be the very last and only land use process to approve the proposed trail throughout its 

length in Yamhill County.  Yet the applicant in his March 14, 2019 submittal insists that his 

application is now limited to just 2.82 miles, starting from the “bus barn” to Carlton.  This 

presents its own set of problems because the “bus barn” is zoned LI and HI and those zones do 

not allow any part of the proposed trail.  In fact, it is prohibited in those zones.  The applicant not 

surprisingly ignores this problem.  The applicant has and continues to waste everyone’s time 

because the application on remand had no such limit regardless and was so deficient as to be 

farcical.  And in any case, if the application is to be limited to a TSP amendment for 2.82 miles 

only and a proposed trail for 2.82 miles only – both limited to the area between Carlton and 

Yamhill, the application still fails every single applicable approval standard.      

 

There is still no quasi-judicial application, no listing of criteria, no evidence focused on those 

criteria, no demonstration of how the Farm Impact and other CUP standards are met, and there 

are no proposed conditions for the Farmers to evaluate.  Nothing.  There is no reported case ever 

where an applicant was so brazen and expected such a fundamentally deficient proposal – with 

no application, no narrative explaining compliance with applicable standards, no transportation 

study, no nothing – to sail through to approval.  These failures have made it impossible for the 

Farmers to have a full and fair opportunity to prepare and present their case.  It seems likely 

given these serious defects that the applicant intends for the first time to propose findings and 

conditions in his final written argument to try to save his proposal.  However, that is not what an 

applicant’s final written argument is for and, if that is his plan, it will cause yet another serious 

procedural error that will require remand for the Farmers to be able to provide evidence and 

argument regarding whatever conditions and findings the applicant comes up with to show that 

in fact they don’t meet applicable standards, in particular the Farm Impact Standards, as well as 

the county’s CUP standards, the county plan and the Transportation Planning Rule to name a 

few.   

2. The applicant’s view of the current landscape ignores the new nonfarm use that will 

be introduced into it. 

If the world adhered to the applicant’s strict (unrealistic) views of property and boundary law, 

there would be no need for the farm impact test at all.  Thankfully, state law recognizes that farm 

activities and impacts frequently stray off the farm site or can be perceived to be so and the test 

also recognizes that non-farm uses also trespass or stray to some degree onto farms.  One cannot 

blindly assume that these do not happen.  There are enough spray drift tort cases in Oregon to 

convince any farmer and spray applicator that when a potentially large number of non-farm tort 

plaintiffs are introduced into such a landscape, farmers will for sure change their normal and 

lawful farm practices in response.  That is exactly the practice by practice, farm by farm impact 

that the Oregon Supreme Court said the county had to address and avoid in Stop the Dump.  It is 

also the kind of vexatious problem introduced into a commercial farming area as here that will 

cause large blocks of farmland to fall out of production because the impacts of the nonfarm trail 

are too onerous to continue.  There is a very good reason why state law requires all new nonfarm 

dwellings that are approved to sign a waiver of the right to object to an accepted farming 

practice.  People love to complain and do complain about accepted farming practices.  Pesticide 

sprays have odors even though people are not sprayed and there has been no spray drift.  Letters 
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in the record from trail proponents make this problem clear.  Vexatious complaints to ODA and 

vexatious litigation because people don’t like pesticide spraying is the kind of death by 1000 cuts 

that Farmers can’t keep up with and continue farming.  The proposed trail will make it so 

onerous to continue farming using the accepted farming practice of spraying and slow moving 

vehicles on county roads to the unhappiness of busy trail-goers that they will be forced to quit.  

Here, there is no possibility of any enforceable, signed waiver of any complaints about accepted 

farming practices.  The fact is, the proposed trail is a new very impactful nonfarm use being 

introduced into a commercial farming area.  Its impacts are significant and it must be denied.   

3. No Railroad ever owned the old abandoned right of way and never “banked” it 

either. 

Throughout his memo, the applicant characterizes UPRR’s interest in the ROW as “ownership” 

and claims the corridor was “rail banked.”  None of the deeds to UP or its predecessors conveyed 

fee title ownership (see Alan Brickley’s 2018 letter in the record that explains this) and there is 

no evidence that the old abandoned right of way was “rail banked” under federal law.  The UP 

(through its predecessors) acquired, at most, an easement interest and simply abandoned that use 

completely by March 16, 1991 as Mr. Melbo, a former railroad employee stated in his 

correspondence in the record.  The applicant has provided nothing in the record to back up his 

claims of ownership and land banking and they should be disregarded.   

4. The County and, specifically this applicant, soundly lost the Stop the Dump case. 
 

The applicant quotes and describes the Oregon Supreme Court’s opinion in Stop the Dump as 

though he had won that case.  The applicant and Yamhill County were reprimanded soundly by 

LUBA, the Court of Appeals, and the Supreme Court for not properly applying the farm impacts 

test.  Pure and simple.  The applicant is urging the county to incorrectly apply the Farm Impact 

Test again. 

 

In Stop the Dump, the Oregon Supreme Court held that the farm impacts test requires the county 

to evaluate the impacts to each individual farm – on “a farm-by-farm and farm practice-by-farm 

practice basis” – in determining whether the proposed nonfarm use will force a significant 

change in accepted farming practices or the costs of those practices.  The Supreme Court held 

that a “significant,” impact causes a change in or imposes costs to accepted farm practices if they 

do or are likely to have, an “important influence or effect” on that accepted farm practice or its 

costs.  Thus, if the nonfarm use would force any one farm to make a change that has an 

important influence or effect on any one of its accepted farm practices or causes important costs, 

the entire nonfarm project fails the farm impacts test and the application must be denied.  Also, if 

the proposed nonfarm use (trail) causes significant impacts cumulatively on accepted farming 

practices or their costs, then it must be denied.  Here, there are exactly the kinds of cumulative 

significant impacts identified by the Supreme Court in Stop the Dump; namely that large blocks 

of currently very productive high value farmland will become so onerous to farm as to make it 

impossible or inordinately difficult to continue to do so and it is likely that the proposed nonfarm 

use will cause large block farming to be lost.   
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5. The Proposed Use is not Allowed in the LI, HI and RI Zones, and Where the 

Proposed Use is Conditionally Permitted only in the EFU zone, it Fails the Farm 

Impacts Test as Articulated by the Oregon Supreme Court in Stop the Dump. 

 

The proposed trail is not allowed at all in the LI, HI and RI zones.  This means it cannot be 

approved at all, even in its 2.82 mile stretch, because the so called “bus barn”, Fruithill properties 

and the 18 acres zoned LI that is owned by WV-RV Development LLC (Westview-Riverview 

Development LLC and farmed by Ben Van Dyke).   All of these properties are proposed for 

nonfarm uses associated with the proposed trail (parking lots and trail heads as well as trail) and 

because they are all zoned HI, LI or RI, no part of the proposed trail is allowed there at all.  

Period.  The proposed trail is prohibited in its entirety in those zones by the express terms of the 

county code which states in each of those zones that if a use is not listed as an allowed use, then 

it is prohibited.  And the proposed trail, trailheads and associated parking lots are not listed as 

allowed in any of those zones, so they are prohibited.   

 

Because the proposed trail is also a nonfarm use proposed for land zoned EFU, it is only allowed 

on EFU zoned ground if it meets all conditional use permit standards, which includes the “Farm 

Impacts Test”.  The Farm Impacts test sets a very high bar for approval of nonfarm uses.  Which 

makes sense because Oregon’s land use rules are designed to protect farm uses in EFU zones; 

they are not designed to encourage or protect or even allow nonfarm uses like the proposal. 

 

In Stop the Dump, the Oregon Supreme Court held that the farm impacts test requires the county 

to evaluate the impacts to each individual farm – on “a farm-by-farm and farm practice-by-farm 

practice basis” – in determining whether the proposed nonfarm use will force a significant 

change in accepted farming practices or the costs of those practices.   

 

In Stop the Dump, the Supreme Court held that the term “significant” used in ORS 215.296 and 

parallel provisions in the county’s own code (which must be interpreted and applied in the same 

way as the state statute that it implements), means that a proposed nonfarm use’s impact causes a 

“significant” change in an accepted farm practice if it has, or will be likely to have, an 

“important influence or effect” on that accepted farm practice.  The Court explained: 

 

“By adopting the farm impacts test, the legislature was not content to disallow 

nonfarm uses only if there were impending reductions in the resulting supply of 

agricultural land.  Instead, it appears that the legislature understood that adverse 

changes in farm practices or the costs of those practices could well lead to later 

reductions in the supply of operating, productive agricultural land over time, as it 

becomes more onerous for owners to continue their agricultural use of EFU land 

due to nearby nonfarm uses.” Slip op p 27. 

 

Thus, if the proposed nonfarm use would force any one farm to make a change to any one 

accepted farming practice that has an important influence or effect on that one accepted farm 

practice, then it is significant and the entire project fails the farm impacts test.  Moreover, an 

impact is “significant” if it is likely to lead to later reductions “in the supply of operating, 

productive agricultural land over time, as it becomes more onerous for owner to continue their 
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agriculture use of EFU land due to nearby nonfarm uses.”  The proposal fails both prongs of the 

significant impact test in this case.  It causes important influences or effects on numerous farms, 

not the least of which is the county’s brazen claim of the right and intention to cut off of access 

to farms leaving whole swaths of high value farmland unfarmable due to lack of access to farm, 

maintain and harvest them; by imposing isolation strip requirements between 165’ to 900’ wide 

away from the proposed trail and associated parking and staging areas on grass and other seed 

farming along the proposed trail to avoid impurities brought in from bikes, shoes, dogs, horses as 

well as trail construction and maintenance vehicles, that are hatched on the trail, from destroying 

purity certifications on adjoining seed farms.  For seed crops to be merchantable, assurances of 

pure seed is required – uncontaminated from unwanted pollinators and weeds.  Such assurances 

are required to be provided situationally by either retaining the status quo or by imposing 

isolation strips of 165’ to 900’ width and distance from the proposed trail.  See the attached 

Exhibit 1 to this letter, and also submitted previously, which are some of the applicable seed 

certification requirements.  Moreover, there can be no dispute that the proposed trail triggers 

pesticide label restrictions that apply to “sensitive sites” like public recreational trails that do not 

now apply at all.   

 

While it is true that clear and objective conditions may be imposed to avoid significant impacts, 

that is true only if the conditions imposed can be proven to prevent the significant impact in its 

entirety and not cause new ones of its own.  Conditions will fail to meet the farm impacts test if 

they cause a significant impact on a farming practice.  Here, the applicant has not bothered to 

propose any conditions other than possibly fences and gates (which are no solution to significant 

impacts here and only serve to impose other equally bad impacts), apparently preferring 

improperly to wait until some procedural point where the Farmers cannot respond.  However, 

even by guessing what conditions might be attempted, there are none that can be proposed that 

would avoid significant impacts on accepted farming practices.   

 

Here, we specifically note, that a gate is not an accepted farming practice on the farms along the 

entire proposed trail or its 2.82 mile stretch, as the applicant asserts.  Unfettered access across the 

old abandoned rail right of way is the accepted farming practice as we and the Farmers have 

explained in numerous submittals.  It is the case that any proposed new gates will impose their 

own significant impact on accepted farming practices, interfering with necessary free access for 

farm equipment and people as well as livestock on livestock farms.  Also, gates will open and 

closed and mistakenly be left open allowing unwanted intruders.  Further, opening and closing 

gates is simply impractical for the farmers who need to pass back and forth to otherwise isolated 

fields sometimes every few minutes a day and on other times many times.   

 

Furthermore, if the cumulative effect of a proposed nonfarm use project on accepted farm 

practices is significant, then even though one individual impact to a particular farm may not be, 

then the impact is significant.  The proposal individually and cumulatively causes or is likely to 

cause significant impacts to individual farms as well as cumulatively to accepted farming 

practices, making it more onerous to continue farming along the length of the proposed trail, 

leading to the loss of farming on the large blocks of otherwise farmed high value land on either 

side of the proposed trail.  This is the case here meaning the individual and cumulative impacts 

of the proposed trail are untenable and fail to meet the farm impacts test. 
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Finally, a proposed nonfarm use cannot be approved if it has or is likely to have a significant 

impact to the costs of accepted farming impacts.  Significant has a similar meaning in this 

context and the proposal will cause significant costs to accepted farming practices of accessing 

and maintaining farms: having to hire spotters to watch for trail users while crossing so to be 

sure to dodge trail goers, having to hire spotters to watch for persons and dogs and horses on the 

trail during spray applications to avoid violated AEZ and label restriction violations, to the costs 

of irrigating farms which can now be done using irrigation guns, having to stop using whole 

pesticides altogether, having to change or quit farming altogether, having to install new food 

safety security systems and others.  Moreover, since the proposal is to have bike and running 

events on the proposed trail, there will be whole periods where farmer crossing will be absolutely 

impossible to achieve due to unbroken swarms of people being present.   

 

Fencing 

 

The applicant discusses fencing along the proposed trail as a potential condition of approval for 

his nonfarm proposal, to cut farms off from the proposed trail.  The proposed condition itself if 

approved will have or be likely to have significant impacts on accepted farm practices and does 

not avoid significant impacts on farming.  The Farmers, including, Ben Van Dyke who farms 

approximately 242 acres of rotating crops, including grass seed and hazelnuts of his family’s 

land along both sides of the proposed trail, including in the 2.82 mile stretch, has testified that 

fencing is not an accepted farm practice on their farm and that the imposition of fencing would 

force a significant change in the accepted farm practice of freely crossing the old abandoned 

ROW in order to access their otherwise landlocked farms on either side.  Farmers Gordon 

Dromgoole and Mark Gaibler (who farms some of Dromgoole’s land and other land along the 

proposed trail – both the 2.82 mile stretch and the entire length) have also testified that fences 

and gates impose significant impacts on their accepted farming practices of free access to farms 

on either side of the proposed trail that are otherwise landlocked. 

 

Similarly, Bryan Schmidt, who raises grass-fed beef and raw milk dairy cows on a farm that is 

bisected by the ROW (in the 2.82 mile stretch), has also testified that fencing is not an accepted 

farm practice, because his cows require crossing the ROW on their own multiple times a day to 

get to food, shelter and water.  Both have testified that any fencing interferes with their accepted 

farming practice of necessary free access between otherwise landlocked farms.  

 

Fencing has an important influence or effect on Mr. Van Dyke’s ability to freely cross the ROW 

as he does now to access and farm his landlocked fields on either side by fencing off this 

necessary access, and on the ability of Mr. Schmidt’s cows to freely cross the ROW on their own 

to access grazing pasture, food, water and shelter on either side.  It is no answer for the applicant 

to assert (without having bothered to file a quiet title action to so prove) that he has the right to 

cut off the Farmers’ access across the old abandoned rail right of way.  The undeniable fact is 

that the Farmers and their predecessors have been continuously crossing the old abandoned rail 

right of way in their farming practices for more than a century.  Such crossings are essential, and 

taking them away or restricting them will take large blocks of otherwise landlocked high value 

farmland out of production by making it more onerous (impossible) to continue to farm.  That is 
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the soul of a significant impact on farming.  But for the proposed trail there is no nonfarm use 

that cuts off farm access.   

 

Similarly, proposed new fences and gates will not adequately mitigate these significant impacts, 

rather here again will cause their own new significant impacts on farming and the costs of 

farming.  The additional time it takes to open and close gates when crossing the ROW multiple 

times a day, and the necessity of hiring a spotter to look out for people coming down the trail 

when large farm equipment is crossing, are important influences or effects on the Van Dykes’, 

Dromgoole and Gaibler’s (in the 2.82 miles and as to Ben Van Dyke also along the entire 

length), and others’ (along the entire length) current accepted farm practice of freely crossing the 

ROW to access and farm their otherwise landlocked fields on either side.  Gates and fences also 

add significant costs to the accepted farming practices of access and spraying because equipment 

passes back and forth across the old abandoned rail right of way many times a day sometimes 

every few minutes, and the necessity to open and close a gate each time and hire a spotter to 

watch for trail users each time is an extreme burden on the Farmers.  There can be no serious 

doubt that such would cause or be likely to cause a significant impact and impose significant new 

costs on the accepted farm practice of crossing back and forth to farm fields isolated for no 

reason other than the proposed trail foreclosing them from planting, managing with spray and 

other tools and harvesting the crops, as they and their predecessors have been doing for more 

than a century. 

 

Further, some of the farm equipment that crosses the ROW has 100’ wide spray booms and 

retracting those booms in order to fit through whatever farm fence gate the applicant proposes 

would take up additional valuable time; causing spray equipment to idle and clog, sprays to dry; 

and importantly, the spray operator who is otherwise in a cab would then have to don protective 

equipment to get out to open and shut gates because all of the sprays used in the 2.82 mile stretch 

and entire length require protective clothing for applicators and workers in the spray area during 

applications and immediately following them (and some for many hours and even days 

afterwards).  Such equipment is used as an accepted farming practice and spraying pesticides is 

an accepted farming practice.   

 

Gates are also inadequate mitigation for Mr. Schmidt whose cows regularly cross the ROW on 

their own in order to access grazing pasture, food, water and shelter on either side.  Unless these 

gates are configured so as to allow the cows to open and close them themselves, while also 

watching out for trail users, such gates are not adequate mitigation to prevent the significant 

impact imposed by the proposed nonfarm trail.  The additional time and labor that must be spent 

by Mr. Schmidt to open and close gates and herd his cows across the ROW many times each day, 

while also hiring spotters to watch out for trail users, are all significant impacts to his current 

accepted farm practice of allowing his cows to cross the ROW freely on their own. 

 

Kris Weinbender and Melissa Braukman raise alpaca, turkeys, chickens and geese on 4 acres 

north of Carlton that directly abuts the ROW for approximately 400 ft.  The accepted farm 

practices that will be significantly impacted by the proposed trail are ensuring that their livestock 

is not disturbed or frightened.  Fencing will not keep people from seeing their livestock and 
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teasing, feeding or spooking them or off-leash dogs from trespassing and attacking their 

livestock. 

 

Seed Certification 

 

Adherence to seed certification requirements to maintain the purity of a crop like grass seed in 

order to fulfill production contracts is another accepted farming practice of farmers along the 

proposed trail, including its 2.82 mile stretch.  Ben Van Dyke has testified that his crops grown 

for seed like grass, clover and radish, must adhere to strict seed certification requirements of the 

OSU Seed Certification Service in order for their seed to be marketable and meet their 

production contracts.  Likewise, Greg and Celine McCarthy have testified that their grass and 

clover crops must also adhere to OSU’s seed certification requirements in order to have 

marketable seed to deliver on their contracts.  If any contamination to their crops occurs, say by 

the tracking in of contaminants on trail users’ shoes, bike tires, trail (including bridge) 

construction and maintenance equipment or from horses or dogs, these farmers will lose their 

certifications, rendering their crops unmarketable and their production contracts unfulfilled.  

Their only option if the proposed trail is approved is to establish “isolation strips” of at least 165’ 

and up to 900’ or more: 

 

 
 

This has never been an issue and would not and will not be unless the proposed trail is approved.  

For years, the Van Dykes, Dromgoole, Gaibler, and McCarthy’s among others have managed the 

ROW by spraying for off-type species in order to ensure that their seed crops maintain 

certification standards and do not become contaminated by cross-pollination.  OSU has certified 

their entire fields on both side of the old abandoned right of way as not requiring isolation strips 

of any type at all, because there have been no likely introduced invaders to pollenate or 

otherwise contaminate their grass or other seed crops.  The applicant believes this accepted farm 

practice is not allowed because the farmers cannot “spray property that does not belong to them,” 

however, the practice of managing the ROW by spraying pesticides to keep out invasives was 

never inconsistent with the railroad’s rights, are ongoing practices that at a minimum have 

resulted in prescriptive rights to the same and undeniably the proposed trail is the only thing that 
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introduces the needed isolation strips to this important high value farm country that otherwise 

produces grass seed in large blocks of high value farmland.   

 

Food Safety 

 

Lee Schrepel, Cory Stabler, Roxanne Coussens, Mark Gaibler, the McCarthy’s and Ben Van 

Dyke have each testified to the significant impacts the proposed trail will have on farms’ ability 

to maintain compliance with food safety requirements, throughout the length of the proposed 

trail, as well as in the 2.82 mile stretch.  Increased pedestrian traffic and the introduction of 

horses and dogs to the trail will increase the risk of contamination, presenting unacceptable risks 

that result in the requirement that Farmers deploy new and expensive food safety security 

systems.  The applicant does not even address the food safety issue in his submittals.  He 

addresses the issue of trespass, asserting without evidentiary support that it can be mitigated with 

signage and fencing, however, this ignores the reality that trespass is well documented to occur 

regardless of fencing, that not all farms are even proposed to be fenced – fencing is an “option” 

(which imposes a terrible Hobson’s choice on the Farmers) and all it takes is one instance of 

contamination to shutter a farming operation.  The record is clear, the Farmers may not rely upon 

occasional fencing, potentially left open gates, dogs escaping to farms when gates are opened for 

farm equipment passage or vehicles to exist driveways, and the good manners of trail users not to 

trespass when the record is well documented that has not kept people away anywhere, to comply 

with federal and state food safety requirements. 

 

Pesticide Applications 

 

The applicant in his record submittal, addresses only the dispute surrounding the application of 

Oregon OSHA’s Application Exclusion Zone (“AEZ”), and says nothing of the federal AEZ nor 

does he address the restrictive pesticide label restrictions that are only triggered when the area to 

be sprayed is located “near” or in the “vicinity” of or “around” a park sidewalk, recreational area 

or a sensitive site like a public recreational trail.  As the Oregon Department of Agriculture 

explained in its letter in the record, these terms are undefined and could put entire fields adjacent 

to the proposed trail off limits to pesticide spraying.  And we note this restriction is a status 

based restriction that still applies even if people are not on the trail or if the trail were closed for 

some number of hours as Mr. Primozich blithely suggests (incorrectly) solves all.   

 

Much dispute has surrounded the application of the AEZ.  To clarify, the AEZ is NOT the 

“targeted application area” where pesticides are sprayed—it is an area that extends beyond the 

application area, the purpose of which is to minimize the possibility of exposure to unprotected 

people that happen to be in the area.  Even if there is no drift, meaning even if a pesticide does 

not travel beyond the targeted application area, under the federal rule without any dispute and 

under the Oregon Department of Agriculture’s interpretation of the Oregon OSHA rule, a farmer 

can still be in violation of the rule if unprotected people happen to come within the AEZ.  

Neither exposure of an unprotected person nor overspray of a pesticide onto the ROW has to 

occur for a farmer to be in violation of the rule—he breaks the law if any person enters the AEZ 

during an application, regardless of whether the person was exposed or not and regardless of 

whether illegal overspray occurred. 
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The applicant and his supporters are irrationally wedded to the idea that there is no AEZ 

protecting women, children, and others on the proposed trail; but rather only “workers”.  The 

important point, however, is that the Oregon pesticide enforcement agency, the Oregon 

Department of Agriculture, does not share the applicant’s rosy view and has made clear it will 

enforce AEZ rules to protect non-workers.   

 

Further, by focusing upon and only attempting to “debunk” the issue of the AEZ, the applicant 

completely misses the impact the proposed trail would have on pesticide applications because of 

restrictions associated with pesticide labels.  Many of the labels of pesticides used by farmers 

along the proposed trail, including its 2.82 mile segment, direct spray applicators not to use the 

pesticides “around” or “near” recreational facilities.  See e.g., Gramoxone label in the record 

(“DO NOT USE AROUND HOME GARDENS, SCHOOLS, RECREATIONAL PARKS, 

GOLF COURSES OR PLAYGROUNDS.”); Lorsban label in the record (“Do not allow spray to 

drift from the application site and contact people, . . . parks and recreation areas[.]”).  See also 

the attached Exhibit 2 to this letter, which is a revised non-exclusive list of pesticides used along 

the proposed trail.  ODA stated in their letter that terms like “around” or “near” have not been 

interpreted, but that they, the regulator thinks it could mean that farmers may be restricted from 

spraying pesticides on entire fields located near the trail.  The evidence is uniform that the 

Farmers will not take the significant risk of incurring civil and criminal penalties by guessing 

aggressively about the meaning of these terms and, so, if the trail is approved, it will force the 

Farmers to stop spraying these chemicals altogether on farm fields adjacent to the proposed trail.  

The Farmers have testified that there are no ready affordable alternatives to these necessary 

sprays.  

 

Other labels can be even more restrictive, requiring the use of buffer zones when spraying near 

“sensitive sites,” often defined as “areas frequented by non-occupational bystanders (especially 

children)” and include “outdoor recreational areas.”  Such buffer zones require the targeted 

application site to be set back up to 100 feet from the sensitive site depending on the method of 

application.  Such restrictions would only be triggered by the presence of a recreational trail. 

 

The applicant suggests that farmers can apply pesticides in the early mornings or late evening 

when fewer people are expected to be using the trail.  As Cody Van Dyke, a certified pesticide 

applicator, has testified, these hours are the worst times to apply pesticides because of air 

inversions.  Moreover, expecting Farmers to change the times of day when they spray pesticides 

is a significant impact on the farming practice of applying pesticide sprays.  Accordingly, there 

can be no doubt that approval of the proposed trail causes significant impacts to the accepted 

farming practice of spraying pesticides. 

 

All told, just within the first 2.82 miles (+ 750’ if that is still the proposal, who knows), of the 

proposed trail to be constructed, at least seven different farms will be significantly adversely 

affected by their inability to spray pesticides near the trail if it is approved as well as other 

equally significant adverse impacts; they will see their costs of their accepted farming practices 

significantly increased and the proposed trail if approved will significantly impact those accepted 

farming practices and costs so profoundly as to cumulatively cause large blocks of high value 
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farm land to be so difficult to continue to farm as to jeopardize continued farming at all.  See the 

attached Exhibit 3 to this letter which is a nonexclusive outline of impacts to accepted farming 

practices and increased costs in the 2.82 miles the applicant proposes to be developed first. 

 

Access Rights 

 

All of the Farmers in the disputed 2.82 mile strip, as well as most of the Farmers along the length 

of the entire proposed trail in Yamhill County, have farms along both sides of the old abandoned 

rail right of way.  All of them who do, cross back and forth across the old abandoned rail right of 

way many times every day to manage their farms and during harvest it is every few minutes for 

weeks.  They have the right to access their properties over the old abandoned right of way as 

they do.  The county claim to the contrary is unsupported and unsupportable.  And regardless, 

the fact is the accepted farm practice is for Farmers to access their fields over the old abandoned 

right of way.  The proposed trail is a nonfarm use that would be the only reason that accepted 

farm practice would change and that change is significant.  Similarly, gates and fences are a new 

and significant impact on accepted farming practices.  Fences and gates keep farmers away from 

their fields and keeps farm animals away from areas needed for their food, water and shelter 

needs.  Gates by design are to be opened and will be left open intentionally or mistakenly and let 

into farms dogs, horses, and people.  This causes food safety issues as well as untenable liability 

issues for the Farmers.  As OSU’s letter in the record makes clear, slug bait essential to Farming 

in this area could no longer be used for fear of domestic dogs digging it up, eating it and dying, 

as well as the unreasonable risk of people being exposed to such bait.    

 

Gordon Dromgoole and BJ Matthews farm 80 acres in the 2.82 mile stretch that will be 

completely bisected by the proposed trail.  The ROW runs through Mr. Dromgoole’s farm for 

approximately 1,985 feet.  The accepted farm practices that will be significantly impacted by the 

proposed trail are crossing the ROW in order to access their landlocked fields, spraying 

pesticides, and keeping people away from their livestock.  Part of their farm they lease to Mark 

Gaibler. They will have no access at all to his leased farm.   

 

Bryan Schmidt (Rudis Lac LLC), raises grass-fed beef and raw milk dairy cows on an 

approximately 12 acre farm that is completely bisected by the ROW.  The accepted farm 

practices that will be significantly impacted by the proposed trail are livestock freely crossing the 

ROW, spraying pesticides, and keeping people away from his livestock. 

 

Mr. Schmidt’s cows require crossing the ROW on their own multiple times a day in order to 

access grazing pasture, water and shelter on either side of the ROW.  Gates are inadequate 

mitigation, unless these gates are configured so as to allow the cows to open and close them 

themselves, while also watching out for trail users.  Additional time and labor must be spent by 

Mr. Schmidt to open and close gates and herd his cows across the ROW, while also watching out 

for trail users.  These are all significant impacts to his current accepted farm practice of allowing 

his cows to cross the ROW freely on their own. 

 

Further, Brian and Roxanne Coussens own approximately 75 acres of hazelnuts adjacent to Hwy. 

47.  The proposed trail parallels and abuts Hwy. 47 on the west and the Coussens’ farm on the 
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east.  Crossing the ROW is the only access the Coussens have to their orchards.  This ground 

only supports their farm operations.  There is no dwelling on this property.  Their access to their 

farm is solely for the needed farm access.  The addition of a fence and gate to allow access to 

their fields will have an important influence or effect on the Coussens’ farming operations by 

severely hindering their ability to freely cross the ROW to access their fields as they do now.  

Larger vehicles and equipment needed to tend the fields will not have room to pull entirely off of 

Hwy. 47 as they wait for the gates to be opened, ensure that no trail users are in the way, and 

proceed though.  These large vehicles and equipment will end up blocking traffic on Hwy. 47 for 

substantial periods of time, forcing the Coussens to hire flaggers to control traffic.  When leaving 

the property, the Coussens must again close the trail, open the gate, pull out onto Hwy. 47 and 

somehow close the gate again.  There is no way for them to do this because there is no safety 

area for such activity.  This type of access issue is not only not mitigated by the imposition of 

gates and fencing, but is made worse. 

 

A Further Note About Pesticide Spraying 

 

Within the disputed 2.82 miles (+ 750’ which is what the governing body’s decision in the record 

characterized as the “first” area of the trail to be developed), seven different farms will be 

significantly adversely affected by inability to spray pesticides near the trail.  This is not a 

problem solved by gates or, as Mr. Primozich suggests closing the trail some 83 hours a year for 

spray operations.  Pesticide spray labels forbid spraying “around,” “near,” in the “vicinity” of, or 

some within “100 ft.” of a particularly described sensitive site, which includes the proposed trail.  

That off-limits status does not change merely because there is a “closure” period or a gate.  Plus, 

the mechanics of closure itself would no doubt impose a process which would add time and 

expense for Farmers to comply with.  And even so would be no guarantee that people would not 

be on the trail in fact.  Remember, it is the pesticide operator who is bound to comply with 

pesticide label and AEZ restrictions and who will suffer criminal and civil penalties if he is not 

sure there are no people on the trail if it is approved.  This will require hiring spotters.  And that 

is expensive and cumbersome.   

 

As noted previously, the applicant in his record submittal, addresses only the dispute surrounding 

the application of Oregon OSHA’s Application Exclusion Zone (“AEZ”), and says nothing of the 

federal AEZ nor does he address the potentially even more restrictive pesticide label restrictions 

that are only triggered when the area to be sprayed is located near a recreational area or a 

sensitive site like a trail.  Even if there is no drift, meaning even if a pesticide does not travel 

beyond the targeted application area, a farmer can still be in violation of the AEZ rule if 

unprotected people happen to come within the AEZ and the burden is on the pesticide applicator 

to be sure.  Neither exposure of an unprotected person nor overspray of a pesticide onto the 

ROW has to occur for a farmer to be in violation of the rule—he breaks the law if any person 

enters the AEZ during an application, regardless of whether the person was exposed or not and 

regardless of whether illegal overspray occurred.  In Oregon, the AEZ is 150’ for pesticides 

whose application requires the use of a respirator.  Federally, the AEZ is 100’.  And even the 

applicant cannot and does not dispute that the federal AEZ rule applies to the proposed trail. 
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Farmers along the proposed trail and who farm within the 2.82-mile segment regularly use slug 

bait which is extremely toxic to dogs and other animals.   See OSU letter in the record. 

The applicant suggest that farmers can apply pesticides in the early mornings or late evening 

when fewer people are expected to be using the trail.  As Casey Van Dyke, a certified pesticide 

applicator, has testified, these hours are the worst times to apply pesticides because several of the 

pesticide labels mandate not to apply during air inversions, which occur most frequently during 

the suggested early mornings and late evenings.  Further, applications are made in tight weather 

windows of opportunity which are often prescribed on the labels themselves in order to reduce 

the occurrence of drift.  If people are present on the trail and an applicator has to wait for them to 

vacate the area, these tight windows will be missed and the applicator will have to wait for 

another opportunity to come again.  It is not possible to schedule times for the trail to be closed 

ahead of time to allow for spraying, because it is uncertain when these weather windows will 

present themselves.  Scheduling such times for trail closures ahead of time has an important 

influence or effect on the ability of the farmers to spray when these tight weather windows of 

opportunity present themselves, because the scheduled times may not always be the most 

opportune times which are mandates by product labels. 

   

6. The applicant ignores the inadequacy of public facilities and services issues and 

asserts with no evidentiary support, that there will be a few vehicle trips and no 

demand for emergency services that can’t be met. 
 

The problem for the applicant is that he hasn’t provided any evidence supporting his assertions 

about the adequacy of public services and facilities needed to serve this use, and the record 

significantly undermines his claims.  He has no clue how many trips the proposed trail will 

generate, including truck, horse trailer rigs, whether the surrounding road system can safely and 

adequately handle the trips, he provides no evidence to support that there are safe and adequate 

trailheads for the parking needs of the unknown numbers of trail users who will use them.  He 

utterly fails to provide any of the required Transportation Planning Rule analysis.  And he 

completely ignores the fact that the county already is underserved by sheriff patrols, and the 

Yamhill Fire chief said there is inadequate firefighting infrastructure to support the proposed 

trail.   

  
The applicant cites the Banks to Vernonia Trail frequently as a model for this proposal, but the 

primary operational impact, at least for Banks, is traffic and parking.  Thus, the substantial usage 

that the county envisions for this trail contradicts the applicant’s unsupported assertions of no or 

de minimus demand on facilities and services.  The applicant cannot establish that the required 

public facilities and services are adequate to support the proposed trail, certainly based on this 

record and his blanket statements that the impacts will be nonexistent, small or easily handled.  

7. The applicant fails to meet applicable county CUP standards regarding 

compatibility and appropriate non-farm development in the heart of actively 

farmed EFU land.  

The third CUP criterion requires the applicant to demonstrate with credible evidence that “[t]he 

parcel is suitable for the proposed use considering its size, shape, location, topography, existence 
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of improvements and natural features.”  Instead of addressing this criterion with evidence, the 

applicant here simply asserts (incorrectly) that the County acquired fee title to the abandoned 

railroad corridor and that it is entitled to whatever it chooses on this land.  He is wrong because 

the county owns nothing and, even if it did have some property interest in the old abandoned 

right of away, that interest is subject to the Farmers rights of access and to spray it for vegetation 

and pests to avoid harm to their farm operations.  Alan Brickley has made this plain in his 2019 

letter. 

Moreover, any developer can make this claim, and most have stopped trying by now because 

everyone knows that land use laws have never depended on the rights that property owner 

developer’s claim.  Rather, all developers, even the county, are required to prove that their 

development proposal meets all relevant standards and it has never been enough for a developer 

to assert ‘it’s my property and I can do what I please.’   

The applicant asserts that farmers are precluded from “trespassing” on the old abandoned right of 

way so they won’t be having pesticide spray or access problems, and he also asserts that his 

proposal to fence where property owners want fencing and to install signs will prevent trail users 

from trespassing on farm land, means the old abandoned right of way is suitable for this 

proposed nonfarm use.  The first problem is that the proposal for fencing is not for the entire 

proposed trail but rather only if a Farmer makes the Hobson’s choice to isolate a farm field in 

exchange for improving his chances at maintaining food safety and avoiding liability.  The 

second is that the Farmers absolutely do have rights of access and to spray the old abandoned 

right of way.   

Third, as the affected farmers have argued and proven under the Farm Impacts test, the 

applicant’s unsupported assumptions are wholly wrong.  This abandoned rail right of way 

probably could be deemed suitable for the proposed use if it were not running through the heart 

of an intensively and actively farmed part of Yamhill County’s best farmland.  The presence of 

the recreationists and average citizens that this trail will introduce a non-farm use and non-farm 

tort plaintiffs into the heart of an intensively farmed part of the county that will severely impact 

and change multiple accepted farming practices occurring on the adjacent lands.  For that reason, 

the applicant has failed to carry his burden of proof on the third CUP criterion. 

Similar to the third, the fourth CUP criterion requires the applicant to prove with credible 

evidence that “[t]he proposed use will not alter the character of the surrounding area in a manner 

which substantially limits, impairs or prevents the use of surrounding properties for the permitted 

uses listed in the underlying zoning district.”  As argued elsewhere, the impacts that this 

recreational trail and its users will have on accepted farm practices of adjacent farms, and raise 

the cost of those accepted practices, is fatal to the proposal.  The applicant glosses-over and 

dismisses those impacts as nonexistent, exaggerated or insignificant.  The facts and evidence 

submitted by the affected farmers, however, remain, and these documented impacts will 

significantly impact these farm operations in violation of this criterion.   

The fifth CUP criterion requires the applicant to prove, with credible evidence, that “[t]he 

proposed use is appropriate, considering the adequacy of public facilities and services existing or 
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planned for the area affected by the use.”  Again, the applicant dismisses entirely the 

requirements of this standard.  The starting point for this criterion requires the applicant to assess 

(quantify) the types and levels of public services and facilities needed to serve the anticipated 

trail users.  Which in turn means he has a burden to quality what the level of use will be.  Yet, 

here, the applicant provides no evidence of anticipated user volumes, traffic volumes, trip 

generation and impacts to affected intersections, parking demand correlated with parking lot 

capacity at trail access points, per capita frequency of emergency medical demand for similar 

recreational trails, numbers and types of emergency vehicles that would need to access the trail, 

adequacy of bathroom facilities on a per capita basis correlated with anticipated user volumes, 

whether there is adequate water sources, volume and pressure for firefighting and so forth.  The 

applicant submitted none of this information upon which an assessment of the adequacy of 

public facilities and services can be made.  In contrast, the applicant has asserted several times 

that this recreational trail will be well-used by many county residents and visitors from 

elsewhere.  Many including the applicant have testified in the record that the proposed trail will 

be so intensively used by visitors that it will be its own economic engine.   

In truth, the applicant cannot have it both ways – either the trail will have almost no use and thus 

require no public services or facilities or it will be very popular and heavily used by residents 

and visitors alike, in which case the demand for public services and facilities will be 

huge.  Either way, the applicant must provide the basic information and estimates 

(quantification) of user numbers and demand for identified public facilities and services and an 

analysis of the adequacy of public facilities and services to serve those users.  The evidence in 

the record is that neither the road system nor emergency services are adequate to serve the 

proposal.   Also, contrary to the hopeful statements of County Commissioners at the March 7th 

hearing, all of this facility and service level master planning must be completed before the trail 

can be approved.  Until that master planning happens and produces credible evidence addressing 

these public facility and service needs, compliance with this CUP criterion has not and cannot be 

demonstrated. 

Finally, the sixth CUP criterion requires a finding, based on credible evidence in the record that 

“[t]he use is or can be made compatible with existing uses and other allowable uses in the 

area.”  Perhaps this criterion could be met with a trail in a different location that avoids farm 

impacts, but this applicant and this record are woefully deficient.  Absent the documentation and 

information described above, which is unlikely to be possible to achieve, this application cannot 

demonstrate compliance with this CUP standard and it cannot be approved.  Because the 

applicant has simply dismissed the farmers’ reported impacts as nonexistent, exaggerated or 

insignificant, this criterion cannot be met.  The only evidence in the record is that the proposal is 

not and cannot be made compatible with the uses in the surrounding area.  Moreover, the only 

conditions suggested to date by the applicant are fencing for the trail corridor and signage.  None 

of the impacts have been addressed in any credible or quantitative way, as the Supreme Court 

held they must in Stop the Dump.  This is a failure by the applicant to carry its burden of proof, 

and it precludes approval. 

8. The applicant and his supporters misread the law of prescriptive rights. 
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The applicant cites ORS 105.618 for the proposition that the farmers could not have acquired 

prescriptive rights to cross and farm portions of the corridor.  ORS 105.618 states, “A person 

may not acquire by adverse possession, as defined in ORS 105.620, property owned by a railroad 

or used for a railroad operation.”  ORS 105.620 only speaks of acquiring fee simple title by 

adverse possession, and does not address the acquisition of an interest like an easement.  It 

merely protects a railroad from adverse possession of a fee title interest.  Easements for access, 

to spray and manage the land may still be acquired and ORS 105.618 says nothing of that.  Uhl v. 

Krupsky, 254 Or 736 (2013) (adverse possession statute does not apply concerning an easement 

on property).  The fact is that the Farmers have, at a minimum, acquired prescriptive rights of 

access over and on the old abandoned right of way and to spray the old abandoned right of way 

to protect their fields.  

 

Further, real estate expert, Alan Brickley, makes clear in his letters in the record, that the 

Farmers own their land including the old abandoned rail right of way and, even if you ignore that 

fact he explains that the Farmers always had rights to access across the old abandoned right of 

way to reach their farms on either side.  The applicant’s wishful thinking to the contrary is just 

that.  By way of example, the Van Dyke property had express rights to have the railroad install a 

cattle guard, which makes plain that farmer access was always contemplated.  See Exhibit 4 to 

this letter. The Van Dyke family and their predecessors never, ever, gave away to the railroad 

their right to cross back and forth over the right of way to reach their farms on both sides.  And 

never ever gave up rights to manage the right of way to keep out weeds and other pests.  If it 

were the contrary, the Van Dyke farms, as would McCarthy, Schmidt, Mattson, Dromgoole and 

others would have land locked unusable farms and that has never been the case 

CONCLUSION 

 

With all due respect, the applicant has failed to provide any basis for the Board to 

approve the proposed trail.  It must denied.  Thank you.   

 

Very truly yours, 

 

 

 

Wendie L. Kellington 

       

 

WLK:wlk 

CC: Clients 

 Dan Kearns 
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Non-Exclusive List of Pesticides Used Along the Proposed Trail1 

No. Name Type Application Restrictions2 Respirator Required?3 

1 2,4-D Amine 4 Herbicide 

 Do not enter or allow people (or pets) to enter the treated area4 until sprays have 

dried. 

 Only protected handlers may be in the area during application. 

 

2 Asana XL Insecticide  Only protected handlers may be in the area during application. 
 

3 Axiom DF Herbicide  Only protected handlers may be in the area during application. 
 

4 Banvel 480 Herbicide 
 Only protected handlers may be in the area during application. 

 DO NOT enter or allow others to enter the treated area until sprays have dried. 

 

5 Baythroid Insecticide  Only protected handlers may be in the area during application. 

Yes, when using mixer/loaders 

supporting aerial applications 

and chemigation applications. 

6 Chateau Herbicide 

 Keep all unprotected persons out of operating areas, or vicinity where there may 

be drift. 

 Do not allow others to enter treated areas until sprays have dried. 

Yes, for aerial or ground boom 

applications to certain crops. 

7 
Cornerstone 

Plus 
Herbicide 

 Only protected handlers may be in the area during application. 

 Keep people and pets off treated areas until spray solution has dried. 

 

8 Crossbow Specialty herbicide  
 Only protected handlers may be in the area during application. 

 Do not allow people (or pets) to enter the treated area until sprays have dried. 

 

9 Garlon 4 Ultra Specialty herbicide 

 Only protected handlers may be in the area during application. 

 For applications to non-cropland areas, do not allow entry into areas until sprays 

have dried. 

 

                                                 
1 Including in the 2.82-mile segment to be developed first 
2 Application restrictions relevant to the presence of a nearby recreational trail. 
3 Pesticides that require the use of a respirator are subject to Oregon OSHA’s 150 ft. Application Exclusion Zone (“AEZ”). 
4 The “treated area” is the targeted area to which the pesticide is actually applied, not the AEZ.  A “restricted entry interval” (REI) is a period of time in which no worker is 

allowed to enter the treated area after an application (often 12-24 hours following application). 
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2 

No. Name Type Application Restrictions2 Respirator Required?3 

10 Goal 2XL Herbicide 

 Only protected handlers may be in the area during application. 

 Keep unprotected persons out of treated area until sprays have dried. 

 Do not allow spray to drift from the application site and contact people, structures 

people may occupy at any time and the associated property, parks and recreation 

areas, non-target crops, aquatic and wetland areas, woodlands, pastures, 

rangelands, or animals.  

 

11 
Gramoxone 

SL 2.0 
Herbicide 

 DO NOT USE AROUND HOME GARDENS, SCHOOLS, 

RECREATIONAL PARKS, GOLF COURSES OR PLAYGROUNDS 

 DO NOT enter or allow others to enter the treated area until sprays have dried. 

 KEEP all unprotected persons out of operating areas or vicinity where there may 

be danger of drift. 

 This pesticide must only be applied when the potential for drift to adjacent 

sensitive areas (e.g. residential areas, bodies of water, known habitat for 

threatened or endangered species, non-target crops) is minimal (i.e., when wind is 

blowing away from the sensitive areas.) 

Yes 

12 
Lorsban 

Advanced 
Insecticide 

 Do not allow spray to drift from the application site and contact people, structures 

people occupy at any time and the associated property, parks and recreation areas, 

non-target crops, aquatic and wetland sites, woodlands, pastures, rangelands, or 

animals. 

 Requires a buffer zone (10-100 ft. depending on method of application) to 

separate “sensitive sites” from the targeted application site.  Sensitive sites are 

areas frequented by non-occupational bystanders (especially children).  These 

include residential lawns, pedestrian sidewalks, outdoor recreational areas such as 

school grounds, athletic fields, parks and all property associated with buildings 

occupied by humans for residential or commercial purposes. 

 Only pesticide handlers are permitted in the setback area during application of this 

product.  Do not apply this product if anyone other than a mixer, loader, or 

applicator, is in the setback area.  Exception: Vehicles and persons riding bicycles 

that are passing through the setback area on public or private roadways are 

permitted. 

Yes 

13 MCPA Amine Herbicide 
 Do not allow people (other than applicator) or pets on treatment area during 

application.  Do not enter treatment areas until spray has dried. 
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No. Name Type Application Restrictions2 Respirator Required?3 

14 Parazone Herbicide 

 DO NOT USE AROUND HOME GARDENS, SCHOOLS, 

RECREATIONAL PARKS, GOLF COURSES, OR PLAYGROUNDS. 

 DO NOT enter or allow others to enter the treated areas until sprays have dried. 

 Keep all unprotected persons out of operating areas or vicinity where there may be 

danger of drift. 

 Use around home gardens, schools, recreational parks, or playgrounds is 

PROHIBITED. 

Yes 

15 Prozap Rodenticide 

 Do not apply this product in a way that will contact workers or other persons, 

either directly or through drift. 

 Only protected handlers may be in the area during application. 

 Keep all other persons out of the treated area during this application. 

 Do not apply on roads, near residential areas, or over water. 

 

16 Saber Herbicide 
 Do not apply this product in a way that will contact workers or other persons, 

either directly or through drift. Only protected handlers may be in the area during 

application. 

 

17 Sterling Blue Herbicide 

 DO NOT enter or allow people (or pets) to enter the treated area until sprays have 

dried. 

 Only protected handlers may be in the area during application. 

 

18 
Weedone LV6 

EC 
Herbicide 

 Only protected handlers may be in the area during application. 

 Do not allow people (other than applicator) or pets on treatment areas during 

application.  Do not enter treatment areas until spray has dried. 

 

19 

Willowood 

Clethodim 

2EC 

Herbicide 

 Keep all unprotected persons out of operating areas, or vicinity where there may 

be drift. 

 Do not enter treated areas without protective clothing until sprays have dried. 

 

20 
Willowood 

Paraquat 3SL 
Herbicide 

 DO NOT enter or allow others to enter the treated area until sprays have dried. 

 Keep all unprotected persons out of operating areas or vicinity where there may be 

danger of drift.  

Yes 

21 

Willowood 

Pronamide 

3.3SC 

Herbicide 
 Only protected handlers may be in the area during application. 

 Do not enter or allow others to enter until sprays have dried. 
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No. Name Type Application Restrictions2 Respirator Required?3 

22 Yuma 4E Insecticide 

 Requires a buffer zone (10-100 ft. depending on method of application) to 

separate “sensitive sites” from the targeted application site.  Sensitive sites are 

areas frequented by non-occupational bystanders (especially children).  These 

include residential lawns, pedestrian sidewalks, outdoor recreational areas such as 

school grounds, athletic fields, parks and all property associated with buildings 

occupied by humans for residential or commercial purposes. 

Yes 
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Non-Exclusive List of Farm Impacts and Costs if the Proposed Yamhelas Trail is Approved in the 2.82 Miles Area1 

Name Property 
Description 

Crops Grown/ 
Animals 
Raised 

Accepted 
Farming Practices Significant Impacts/Costs2 Proposed Mitigation / 

Why Not Adequate 

1. Kris Weinbender 
& Melissa 
Braukman 

• 4 acres 

• Livestock and 
other farm 
animals 
(alpacas, 
turkeys, 
chickens, 
geese) 

• Pasture 

• Keeping livestock 
and other farm 
animals.  Which 
requires keeping 
people/animals 
away from their 
livestock, and 
keeping property 
free of litter so 
animals stay 
healthy. 

• Horses and dogs frighten livestock, can cause them 
to charge and if they are stopped by a strong 
enough fence, the animal is injured.   

• People are known to tease livestock.  Alpacas can 
react aggressively, spitting or otherwise biting 
offending humans, dogs or horses. 

• Would need to properly fence (strong enough to 
keep out dogs and horses and people, strong 
enough to keep livestock and other animals in when 
they charge due to being teased or frightened).  
They will lose farm ground to fencing that is 
setback from the right of way fencing the county 
proposes to keep the animals away from people and 
dogs/horses as much as possible.  They own 
approximately 400 ft of property where they would 
need to keep livestock out of view from the public 
using the trail; install security devices i.e., razor 
wire, cameras, motion detectors, etc. 

• Increased litter patrols, as ingesting “gu” packs and 
other trail detritus from trail goers can seriously 
injure their animals.  No plan or program proposed 
for garbage facilities on proposed trail or garbage 
pickup.  People will just dispose of litter on the 
proposed trail or their property. 

• Increased liability and insurance costs. 

• Fencing will not prevent 
trespassing trail goers and 
will not prevent and has 
never prevented litter, illegal 
camping, vandalism, theft, 
and harassment of livestock. 
– Unknown what type of 
fencing will be used by 
county; will not prevent 
people from throwing trash 
over the fence and onto 
private property; will not 
prevent trail users from 
harassing livestock.  Will not 
reliably keep out dogs that 
will dig under fences to get 
to farm animals.  Their 
animals will charge fences 
and injure themselves when 
harassed or frightened by 
trail goers and their animals. 

• Does not deal with liability 
and insurance costs. 

2. Brian & 
Roxanne 
Coussens 

• 75 acres 
(exclusively 
devoted to 
hazelnut 
farm) 

• Hazelnuts 

• Crossing ROW to 
get to their farm.  It 
is their only access 
to farm.  

• Access to farm is 
unrestricted. 

• County wants to install a gate on Coussens only 
farm access.  If that happened the Farmers would 
need to hire flaggers for opening/closing gates on 
ROW to get equipment and other vehicles into 
farm, stopping traffic on HWY. 47, just to enter 
their farm property.  They would need to do this the 

• County imposed gates in 
fencing to allow vehicles and 
farm equipment to cross 
ROW – Prohibits free access 
across ROW; increases time 
to cross ROW 

                                                           
1 All of the below Farmers land is farmed within the 2.82 miles between Yamhill and Carlton.   
2 ORS 215.296(1) (“A use allowed under ORS 215.213(2) or (11) [uses permitted in EFU zones in marginal lands counties] or 215.283(2) or (4) [uses permitted in EFU zones in 
nonmarginal lands counties] may be approved only where the local governing body or its designee finds that the use will not: (a) Force a significant change in accepted farm or 
forest practices on surrounding lands devoted to farm or forest use; or (b) Significantly increase the cost of accepted farm or forest practices on surrounding lands devoted to farm 
or forest use.”). 
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• Spraying 
pesticides/fertilizer 
pellets cast from a 
machine called a 
fertilizer “flinger”; 
slug bait 

• Food safety 
practices 

• Keeping property 
free of litter 

multiple times every day that they need to enter 
their farm to tend it.  This is because there is no 
place to stage farm equipment and vehicles on or 
near Hwy 47 while waiting for gates to be opened 
and closed and for trail goers to depart the trail (if 
they do at all).  Farmer will have no way to stop 
trail goers so they can enter and exit their time.   
Harvest will be made impossible due to access 
conflicts and gates.  Even the county does not 
dispute the Coussens have absolute rights to their 
needed crossings.  The proposed use unreasonably 
interferes with their access rights.  Their property is 
only developed with their orchard.  That is its only 
utility and the proposal takes away the farmers’ 
ability to engage in farm uses on that property 
because access will be made impossible.  

• Loss of ability to spray pesticides due to AEZ 150’ 
on 7.76 acres (10.4% of farm); or 100’ AEZ 
federal, or label restrictions on pesticides used 
which prohibit spaying “around” proposed 
recreational trail, putting their field off limits per 
ODA letter in the record. 

• Loss of ability to use slug bait, because of 
reasonable concern about trespassing dogs.  Would 
have to significantly change how they fertilize, 
could no longer use fertilizer pellet flinger machine 
for fear of an accidental fertilizer pellet projectile 
harming a trail user or a trail user alleging the 
same.  Will have to engage in hand fertilizer along 
trail which is expensive and inefficient not to use 
flinger machine investment.   

• Increased risk of contamination to food crops from 
trail users’ contamination.  Would require 
installation of food security measures including 
surveillance.  

• Increased risks of liability and increased insurance 
premiums due to fire from accepted farming 
practices and vexatious complaints both to 
regulators and in litigation 

• Increased litter patrols 

opening/closing gates; 
increased traffic congestion 
on Hwy. 47 if the farmer is 
even allowed to stop traffic 
to wait to open trail gates; 
will need to hire flaggers on 
hwy. as well as spotters to 
determine when it is safe to 
open the gate and cross with 
the equipment.  Because the 
need to get in and out of 
their farm is frequent, the 
gates and fencing is indeed a 
Hobson’s choice the Farmer 
needs fences and gates for 
food safety and security as 
well as to do what he can to 
prevent unauthorized entry 
due to spray restrictions but 
on the other hand, as a 
practical matter prevent all 
reasonable access to the 
farm.   

• Signage/trail closures during 
spraying – difficulty in 
planning ahead for spraying 
because of 
weather/application times; 
some pesticides they use 
cannot be sprayed at all near 
a trail, ever because the 
labels impose status based 
restrictions.  Practical reality 
is the Farmer will have to 
discontinue use of sprays 
with severe restrictions 
which sprays are used as a 
critical part of their accepted 
farming practices.  The loss 
for which there are no ready 
or affordable alternatives.   
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3. Gordon 
Dromgoole & 
BJ Matthews 

• 81 acres on 
both sides of 
old 
abandoned 
right of way. 
Fields have no 
access and 
will be 
isolated if 
proposed trail 
is approved.   

• Alfalfa 
• Wheat 
• Oats 
• Meadowfoam 
• Clover  
• Grass seed 
• Pasture 
• Sheep 

• Crossing ROW 
w/farm machinery 

• Spraying 
pesticides/fertilizer 
pellets 

• Keeping Livestock 
– needing to keep 
people/animals 
away from 
livestock 

• Loss of ability to freely cross ROW to access 
landlocked fields 

• Loss of ability to spray pesticides on 13.97 acres 
(17.33% of farm) due to 150’ Oregon AEZ, or 
under federal WPS slightly less given federal 100’ 
AEZ.  Pesticides they use impose label restrictions 
that include flat out prohibitions  on spraying 
within 100’ feet of proposed trail as well as others 
that impose flat out restriction on use “around” 
recreational parks meaning (per ODA) their whole 
fields can no longer be sprayed if the proposed trail 
is approved.   

• Would need to install additional fencing so that 
trail users cannot interact with livestock 

• Significant impacts of trail bridge construction - 
presence of construction workers in farm fields; 
disruption of farming operation 

• Increased risks of liability and increased insurance 
premiums due to fire from accepted farming 
practices and vexatious complaints both to 
regulators and in litigation 

• Gates in fencing to will not 
adequately allow vehicles 
and farm equipment to cross 
ROW – Prohibits free access 
across ROW; increases time 
to cross ROW 
opening/closing gates.  And 
waiting for trail users to 
depart area.  Will require 
hiring spotters to be able to 
use gates.  While gate is 
open dogs and other 
unwanted pests can get into 
the farm.  Access over and 
across the old abandoned 
right of way is extremely 
frequent with many different 
kinds of farm equipment.  
During harvest it is every 
few minutes and at other 
times of the year it is often 
several times a day.  
Opening and closing gates 
every time with spotters is a 
serious adverse impact and 
imposes significant costs on 
the Farmers. 

• Signage/trail closures during 
spraying – difficulty in 
planning ahead for spraying 
because of 
weather/application times; 
some pesticides cannot be 
sprayed at all near the trail, 
ever.  Imposes such 
impediments and costs to 
accepted farming practices 
that continued farming is 
jeopardized.   

• Losses of livestock due to 
human or dog or horse 
harassment.  Livestock will 
charge fences to get away 
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when frightened or teased.  
They will run into the fences 
and hurt themselves. 

4. Bryan Schmid 
(Rudis Lac LLC)t 

• 11 acres on 
both sides of 
old 
abandoned 
right of way.  
Part of dairy 
will become 
isolated and 
land locked 
with no way 
to get to it and 
both sides are 
necessary for 
animals to get 
back and forth 
to water, food 
and shelter. 

• Dairy and beef 
cows 

• Cow/calf 
operation 

• Raw milk 
sales 

• Hazelnuts 

• Crossing ROW 
• No fencing 
• Spraying 

pesticides.  Casting 
with flinger 
fertilizer pellets 

• Keeping a dairy 
herd.  Keeping 
people/animals 
away from the herd 
to keep them safe 
and free of 
improper foods and 
disease. 

• Loss of ability to freely cross ROW to access 
landlocked fields 

• Addition of fencing significantly hinders free 
access across ROW, making it impossible for 
animals to cross back and forth without hiring 
someone to let them across.  And if the farmer 
hired someone to let animals across, there is no 
guarantee that they could get the animals across 
because that requires some cooperation from trail 
goers which there is no way to guarantee and that 
there is no bike or running event that makes access 
crossing impossible. 

• Loss of ability to spray pesticides near trail.  
Pesticides used in hazelnut operations impose label 
restrictions that include flat out prohibitions  on 
spraying within 100’ feet of proposed trail as well 
as other restrictions that impose flat out restriction 
on use “around” recreational parks, meaning (per 
ODA) the whole field can no longer be sprayed if 
the proposed trail is approved.   

• Loss of ability to use slug bait/fertilizer pellets 
because of trespassing dogs 

• Would need to install additional fencing so that 
trail users cannot interact with livestock 

• Significant impacts of trail bridge construction - 
presence of construction workers in farm fields; 
disruption of farming operation 

• Vexatious complaints 
• Increased or cancelled insurance. 
• Increased liability exposure and ODA 

investigations due to vexatious complaints 

• Gates in fencing to allow 
vehicles and farm equipment 
to cross ROW – Prohibits 
free access across ROW; 
increases time to cross ROW 
opening/closing gates 

• Gates prevent access.  Will 
require spotter to get herd 
across trail while gates and 
opened and to close gate 
afterwards.  Opening and 
closing gates requires 
cooperation from trail goers.  
No guarantee of that being 
even remotely possible.  
Signage/trail closures during 
spraying – difficulty in 
planning ahead for spraying 
because of 
weather/application times; 
some pesticides cannot be 
sprayed at all near the trail, 
ever.  Cumbersome process 
to close trail even if it could 
be done.  Trail closure would 
not be sufficient guarantee 
that people would not be on 
trail to avoid AEZ 
restrictions and would still 
need a spotter to be sure no 
one is on the trail or coming.  
And this is all for naught 
because restrictions on the 
pesticide label used in the 
hazelnut operations prohibits 
use “around” recreational 
park and per ODA 
interpretation the proposed 
trail would so qualify.  This 
means the hazelnut orchard 
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could no longer be sprayed 
with the appropriate 
chemicals.  Which would 
mean since there are no 
ready alternatives that the 
hazelnut orchard would have 
to go.  This is a very large 
significant adverse impact on 
accepted farming practices 
and huge imposed costs.     

5. Lee & Kathryn 
Schrepel 

• 29 acres – 
orchard, food 
processing 
manufacturing 
plant 

• Fruit orchards 
(cherries, 
plums, wine 
grapes) 

• Hazelnuts 

• Growing food 
• Manufacturing and 

processing food. 
• Food safety 

practices. 
• Spraying 

pesticides.   
• Applying fertilizer 

pellets. 
• Adequate fencing 
• Keeping property 

free of litter 

• Increased risk of contamination to food crops from 
trail users.  Having to install expensive new 
security. 

• Loss of ability to spray pesticides near trail.  
Pesticides used impose label restrictions that 
include flat out prohibitions  on spraying within 
100’ feet of proposed trail as well as others that 
impose flat out restriction on use “around” 
recreational parks meaning (per ODA) their whole 
fields can no longer be sprayed if the proposed trail 
is approved.   

• Harm to employee and customer/Farmer delivery 
parking lot.  Would need to install appropriate 
traffic controls because the applicant has the idea 
he is going to use Fruithill’s employee parking lot, 
staging area and delivery/pick up area as a parking 
lot.   

• Increased risks of liability and increased insurance 
premiums due to increased pedestrian and 
recreational traffic from the trail 

• Increased ODA investigations due to vexatious 
complaints. 

• Increased litter patrols 

• Signage/trail closures during 
spraying – difficulty in 
planning ahead for spraying 
because of 
weather/application times; 
some pesticides cannot be 
sprayed at all near the trail, 
ever. 

• Nothing proposed solves 
food safety problems caused 
by the proposed trail.   

• No condition will avoid the 
need for Fruithill to install 
significant new food safety 
and security measures.   

• Nothing proposed protects 
Fruithill equipment and 
storage areas from theft and 
vandalism.  Fruithill will 
need to install expensive 
new locks, and other security 
equipment. 

6. Mark Gaibler • 48 acres 

• Grass seed 
• Hay 
• Hazelnuts 
• Seed crops 

• Spraying 
pesticides/fertilizer 
pellets 

• Food safety 
practices 

• Loss of ability to spray pesticides near trail.  
Pesticides used impose label restrictions that 
include flat out prohibitions  on spraying within 
100’ feet of proposed trail as well as others that 
impose flat out restriction on use “around” 
recreational parks meaning (per ODA) their whole 
fields can no longer be sprayed if the proposed trail 
is approved.   

• Fences make it impossible to 
get to otherwise isolated 
farm ground. 

• Gates will make it 
impossible to get to his farm 
ground in any efficient or 
effective or reliable way.  
Trail users will have to be 
stopped so equipment can 
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• Loss of farmable area - 150’ due to Oregon AEZ or 
100 feet due to federal AEZ.  Hire spotters to see if 
people are on trail.  Lost access.   

• Loss of seed crop land due to trail imposing need 
for 165’ minimum isolation strip.   

• Loss of ability to use slug bait/fertilizer pellets 
because of trespassing dogs.  Pesticides they use 
impose label restrictions that include flat out 
prohibitions  on spraying within 100’ feet of 
proposed trail as well as others that impose flat out 
restriction on use “around” recreational parks 
meaning (per ODA) their whole fields can no 
longer be sprayed if the proposed trail is approved.   

• Increased risk of contamination to food crops from 
trail users. 

• Increased liability exposure and ODA 
investigations due to vexatious complaints. 

• Increased or cancelled  insurance. 

pass over the old right of 
way several times a day.  It 
is not clear if it will even be 
possible to get people on the 
trail to stop long enough to 
get equipment across.   

• Fencing and signage will not 
keep out trespassers.   

• Food safety issues remain.  
Will need to install food 
safety equipment.   

• Signage/trail closures during 
spraying – difficulty in 
planning ahead for spraying 
because of 
weather/application times; 
some pesticides he uses 
cannot be sprayed at all near 
the trail, ever.  Which means 
his hazelnut farming 
operation probably can’t be 
continued at all if the 
proposed trail is approved.  
Serious seed certification 
issues remain.  His certified 
seed crops will require a new 
165’ isolation strip causing a 
loss of important farm 
ground.   

7. Greg & Celine 
McCarthy • 50 acres 

• Grass seed 
• Clover 
• Row food 

crops (corn, 
onions, green 
beans) 

• Livestock 

• Crossing ROW 
several times a day 
with different kinds 
of equipment 

• Spraying pesticides 
• Casting fertilizer 

pellets using flinger 
• Seed certification 

practices 
• Water gun 

irrigation 
• Beekeeping 

• Loss of ability to freely cross ROW to access 
landlocked fields 

• Loss of ability to spray pesticides on 4.7 acres 
(9.4% of farm) due to 150’ Oregon AEZ, slightly 
less under 100’ federal AEZ.  Pesticides they use 
impose label restrictions that include flat out 
prohibitions  on spraying within 100’ feet of 
proposed trail as well as others that impose flat out 
restriction on use “around” recreational parks 
meaning (per ODA) their whole fields can no 
longer be sprayed if the proposed trail is approved.   

• Loss of ability to use slug bait because of the 
reasonable possibility of trespassing dogs 

• Fencing keeps farmers from 
accessing their fields which 
are otherwise landlocked. 

• Gates in fencing to allow 
vehicles and farm equipment 
to cross ROW – Prohibits 
free access across ROW; 
increases time to cross ROW 
opening/closing gates. 

• No way to keep people off 
trail during equipment 
crossings. 
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• Loss of ability to use flinger for placing fertilizer 
pellets on ground.  Have to resort to expensive 
hand application near trail if it is approved.   

• Loss of land needed as “isolation strip” to maintain 
their certified seed crops.   

• Loss of ability to irrigate with their irrigation guns 
using non-potable irrigation water because trail 
users would complain about being sprayed with 
irrigation water.  Forced to buy and install new, 
expensive irrigation system. 

• Liability exposure.  Increases in insurance.  
Increased exposure to ODA investigations due to 
vexatious complaints. 

• Loss of ability to keep bees on property because of 
presence of trail users who will complain of being 
stung. 

• No proposed mitigation for 
loss of certified seed crop 
ground.  Will require 
minimum of 165’ isolation 
strip taking important farm 
land out of production 100% 
to be devoted to an isolation 
strip.   

• No proposed mitigation for 
loss of irrigation method 

• No proposed mitigation for 
loss of necessary beekeeping 
for crop pollination 

• Signage/trail closures during 
spraying – difficulty in 
planning ahead for spraying 
because of 
weather/application times. 

• Regardless just due to its 
status as a sensitive site, key 
necessary pesticides cannot 
be sprayed at all near the 
trail, ever 

8. Ben Van Dyke 
(Ben VanDyke 
Farms, Inc.) 
(Landowners: 
Riverview 
Farms, Julie and 
Jim Van Dyke, 
Westview 
Farms, William 
and Janice Van 
Dyke, WV-RV 
Development, 
LLC)  

• Multiple 
farms totaling 
approx.. 242 
acres, all of 
which require 
access across 
the old 
abandoned 
rail right of 
way to access 
otherwise 
land locked 
fields. 

• Hazelnuts 
• Grass seed 
• Hay 
• Pasture 

• Crossing ROW 
• No fencing 
• Spraying 

pesticides/fertilizer 
pellets 

• Seed certification 
practices 

• Food safety 
practices 

• Loss of ability to freely cross ROW to access 
landlocked fields 

• Addition of fencing significantly hinders free 
access across ROW 

• Loss of ability to spray pesticides near trail.  150’ 
AEZ and 100’ federal AEZ impose significant 
losses of farmable ground.  Pesticides used impose 
label restrictions that include flat out prohibitions  
on spraying within 100’ feet of proposed trail as 
well as others that impose flat out restriction on use 
“around” recreational parks meaning (per ODA) 
their whole fields can no longer be sprayed if the 
proposed trail is approved.   

• Loss of ability to use slug bait because of 
trespassing dogs. 

• Loss of ability to cast fertilizer pellets using flinger 
machine.  

• Gates in fencing to allow 
vehicles and farm equipment 
to cross ROW – Prohibits 
free access across ROW 
which is necessary several 
times each day and during 
harvest every few minutes.; 
increases time to cross ROW 
opening/closing gates.  Will 
need to hire a spotter to 
ensure no people are present.   

• No way to ensure trail goers 
will stay off trail during 
crossing operations. 

• Signage/trail closures during 
spraying – difficulty in 
planning ahead for spraying 
because of 
weather/application times; 
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• Loss of certified seed crop land because of new 
need for isolation strips for certified seed crops of 
at least 165’. 

• Increased risk of contamination to food crops from 
trail users.  Need for new security systems.   

• Liability exposure.  Increases in insurance.  
Increased exposure to ODA investigations due to 
vexatious complaints. 

• Significant impacts of trail bridge construction - 
presence of construction workers in and near farm 
fields (triggering AEZs); introducing weed seed 
into certified fields; disruption of farming operation 

• Increased risks of liability and increased insurance 
premiums due to fire from accepted farming 
practices and vexatious complaints both to 
regulators and in litigation 

some pesticides cannot be 
sprayed at all near the trail, 
ever 

• No proposed mitigation for 
loss of land certified seed 
crops due to need for 
isolation strips. 

• No proposed mitigation for 
impacts of bridge 
construction 
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