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Dear Chair Olsen and Members of the County Commission

This firm represents Jim and Julie Van Dyke, Ben Van Dyke, Mark and Velma Van
Dyke, John Van Dyke, Scott Bernards, Richard and Christy Cloepfil, Tom Hammer, Chris
Mattson, Kelsey Freese, Mark Gaibler, Eric Kuehne, Harold and Jolene Kuehne, B.J Matthews,
Gordon Dromgoole, Greg and Celine McCarthy, Maryalice and Tim Pfeiffer, Bryan Schmidt,
Lee Schrepel, Allen Sitton, Brook Sitton, Lester Sitton, Darren Sutherland, Kris Weinbender,
Lynne Wiser, Brian and Roxanne Coussens, Fruithill, Inc., Van Dyke Farms, Inc., Ben Van
Dyke Farms, Inc. In this letter, we refer to these Yamhill County citizens as the "Farmers" for
convenience. Please include this letter in the record of the above referenced matter.

We provide a courtesy copy of our firm's submittal's for this first open record period as a
courtesy to the applicant. We hope that he provides the same courtesy to us.

This letter transmits the following additional information for the open record period which
closes on March 14,2019:

l. "Myths" about the proposed Yamhelas Trail (Attachment 1);
2. Letter to you regarding the three miles of the proposed trail proposed to be developed

first signed by the undersigned and Farmers who farm land situated within the hrst phase
of the proposed trail (Attachment 2);

3. Several news articles about crimes committed along public trails. This is relevant
because without adequate security, visibility and police protection (as here) public trails
tend to be a place where criminals and predators can exist in relative anonymity. The
Springwater Trail in Portland is also a well-known example of this problem. (Attachment
3).

4. Yesterday's email from county counsel to the undersigned and my reply. (Attachment 4).
Since the undersigned has not communicated with you outside of the hearing process, one
can only assume his is displeased that I emailed the Board objecting to the applicant's
end run to get you to commit to a contract to build the most expensive parts of the trail.
There is no "planning" to go through when the matter was not on a "planning" agenda. If
he prefers the Farmers wring their hands while the applicant uses his insider status to



develop the proposed trail unchecked, that is unlikely to happen. My communication
with you about the contract to build and fund the most expensive parts of the trail before
the land use process ever concluded, was authorized by law and appropriate. After all,
the applicant put the agenda item before you and I am entitled, on my clients' behalf, to

register objection. The Farmers certainly do not lose their constitutional rights to
communicate with their elected officials on topics pending before those elected officials,
merely because the applicant takes inappropriate actions related to the land use process,

while the land use process is underway.

Further, please understand, that for whatever reason, county planning closes its doors on
Wednesdays at noon. This leaves the Farmers no choice but to submit directly to you (as

we did last week), on Wednesdays, after noon. Perhaps county counsel is unhappy with
that arrangement but planning directed us to file materials with you on Wednesday
afternoon. See attached email from Caroline Rook.

Moreover, it is not an ex parte contact to file papers with planning and then provide a

courtesy copy to you. When important papers are filed with a court in litigation, a bench
copy is delivered directly to the judge for his convenience. Regardless, because it
offends county counsel, this firm will submit items only to planning but we will also

provide to planning three (3) exact, organized, color copies of our submittals for you to
use as you consider this matter. We sincerely hope that planning will see fit to provide
those materials to you as we submit them, without tearing them apart so that they are no

longer organized, legible or in color.

5. Updated property profiles for the Farmers. Attachment 5.

6. Powerpoint of properties along proposed trail. Attachment 6.

7. Pesticide label of the pesticide "Milestone" used by Farmers along the proposed trail
inadvertently omitted from the labels provided previously. Attachment 7.

8. Email exchange from ODOT representative and former railroad executive that the entire

old rail right of way proposed to be converted to atrall was completely abandoned by the
railroad March 16,l99l and the railroad was then free to sell it "piecemeal to willing
buyers," with the railroad selling off at least two parts before the county obtained its quit
claim deed. This completely "debunks" the applicant's claim that the rail never
abandoned the disputed old right of way. Clearly and unequivocally they did abandon
the old right of way in 1991. Attachment 8.

9. At the March 7 ,2019 hearing, your legal counsel incorrectly prohibited me from
inquiring about ex parte contacts you'd had concerning the proposed trail. Had I been

allowed to inquire about ex parte contacts that the Board has had with trail supporters and

the applicant, I would have been able to ask about to understand, and then to rebut, ex
parte contacts between supporters of the proposed trail and importantly the applicant and

the Board. It is evident that the applicant has had numerous closed door discussions with
the Board in an effort persuade you to let a contract to design three trail bridges and build
one, with a construction start date required by November 2019. It also appears very
likely that the applicant has made you afraid of not approving the trail and bridges for
fear of consequences associated with the grant from the state and federal government that
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the county prematurely obtained before trail approval was ever obtained or evaluated as

even possible. Today you did what the applicant asked. See Attachment 9. In the
context of that approval, some of you expressed concern about losing the grant(s) if you
did not move forward with the proposed trail bridges now.
https://youtu.belnQMYQB4X0l4?F3825 Today's approval improperly prejudges the
pending land use matter about whether any part of the trail can be approved at all and
makes the pending land use process a pro forma meaningless step. All of the public
testimony has just been rendered useless because a majority of the goveming body has
today approved the most expensive parts of the proposed trail. It defies credibility in the
extreme to say a public body that has decided to spend public funds on the most
expensive parts of a project that lacks land use approval will vote two weeks later to deny
the proposal. I have not had time or been given a chance to develop all the legal
arguments about why today's action is improper. There was inadequate public notice,
and a wholly inadequate process leading up to today's decision. The Farmers are deeply
disappointed and strongly object.

We also note that it appears that you may have been duped. Your dialogue suggests that you did
not think you were approving bridge construction. That is untrue. Below is a part of what you
approved today:

Our proposed scope of work and estimated fee are detailed below. Contingency tasks are
included to account for potential unknowns and/or to be used at the County's discretion if
during project development it is determined that additional design or construction elements are
necessary.

Schedule:
Begin Design Tasks on Stag Hollow Bridge
Stag Hollow Final PS&E Submitted
Stag Hollow Construction Bid Let
Award Construction Contract
Stag Hollow Bridge Construction Begins
Stag Hollow Bridge Construction Gomplete
Begin Design on Tributary I and 2 Bridges
Tributary 1 and2 Bridges FinalPS&E Submitted

2 weeks following NTP
September 1, 2019
September 15,2019
October 15,2019
November 1,2019
March 15,2029
September 1,2919
February 1,202A

10. Attachment 10 is a time lapse video of traffic at just one location where the county has
said it plans to put a trail head and parking lot for the proposed trail - at the "bus barn"
and Fruithill Inc. Clearly there are traffic conflicts that have improperly not been
considered by the applicant and is further evidence that the proposal fails to meet
applicable transportation standards including CUP public facilities standards and the
Transportation Planning Rule.

This letter also responds to issues raised by the record of the above referenced matter that
are not covered by other submittals.

J



1. The highest and best use of the old abandoned rail right of way is farming.

As real estate expert and former First American Title Company legal counsel for more

than 30 years, Alan Brickley, explains in his letters in the record, the county's quit claim deed

from the railroad bought, respectfully, nothing, since the railroad had nothing to sell by 2017.
No one seriously disputes that, by then, the tracks had been pulled up for more than two decades,

and any railroad use had long been abandoned. Even if one thinks like the applicant that the

railroad had some interest to sell, the Farmers have always had rights to cross and spray

pesticides and to inigate upon and over the old abandoned right of way, as a matter of law. They
still have those rights. Expert Alan Brickley teaches us this too in his letters in the record.

The county's quit claim deed gave it no superior rights to the abandoned railroad right of
way and the railroad always took subject to the Farmers' rights in this regard, even when it still
maintained a legal interest, something the Farmers strongly believe had been lost by 2017.
Against this backdrop, the applicant continuing to press strident views of county "ownership"
and rights to exclude the Farmers" from the old abandoned right of way, is intolerable. At the

very best for the applicant, the county bought some interest in a very long, nalrow, strip of land

that is zoned and intended for exclusive farm use and no other, and is subject to the Farmers

undisputable rights to access properties on either side; to run livestock over and upon; to spray
pesticides over and upon so as to protect their croplands on either side; and to irrigate with water
guns, over and upon. The only viable use of that old abandoned rail right of way, is farming the
properties on either side.. This is not a novel, wild idea. When a road right of way is vacated, it
is given to the properties on either side up to the centerline. Even where the county bought the

right of way for the road in the first place. Vacated road right of way is not sold as a remnant to

some developer to use as they please, as the applicant seeks to do here. Ask your legal counsel.

He must confirm this unremarkable legal truism. The county should stop fighting the Farmers

farming activities on and around the old abandoned right of way.

2. The Farmers Support a Trail in Lawful Locations

Please understand that the Farmers support the county's efforts to establish atrail system

in proper locations that do not harm farming; that complies with the Farm Impact and other

standards. The problem is that the proposed trail is extremely harmful to farming and it was

allowed to get legs in its proposed location and resources were expended, long before the
proposed location was ever properly vetted against the Farm Impact or other standards. The
proposal is like deciding to put a trail in the middle of a foundry and being puzzled that the

foundry owner' s obj ect.

3. The "Santa Paula Branch Line Study" Submitted by Proponents Does not
Demonstrate Compliance with Oregon's "Farm Impacts Test" or the County's
General Conditional Use Permit Standards

The relevant legal tests for the proposal are Oregon's Farm Impacts Test; the county's
Conditional Use Permit Standards; county standards that make many parts of the proposed trail
illegal as a matter of law (in the AF-l0, HI, RI and LI zones), as well as applicable Statewide
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Planning Goals like Goal 12 (Transportation) and Goal 5 Q.{atural Resources, Scenic and
Historic Areas, and Open Spaces.) The fact that California, Minnesota, Michigan and Iowa may
or may not have had some success in developing trails and addressing farm impacts within the
legal contexts that apply there, does not prove the proposal's compliance with the applicable
Oregon and county standards that apply here.

The trails referenced in the "study" rely upon indemnification provisions that Oregon law
would not allow in the first place and that do not address the serious adverse impacts from the
proposal trail, in any case. They also rely upon Farmer led trail closures, as well as gates that
Farmers activate when they wish for crossing, when they spray, when they cast fertilizer, when
they have slug bait pellets in their fields, and for other operations. None of those trails appear to
have had the problem of livestock needing to cross to get to food, water and shelter and none
dealt with AEZs. Factually, the trails in the study largely bear little resemblance to the subject
area. They are largely situated in or near urban areas, with available urban services like adequate
police and fire protection. In short, the "study" that proponents cite, does not help proponents
here.

Moreover, the picture of relative success painted in this "study" is betrayed if one looks a
little deeper. For example, the Bob Jones Trail has serious problems with crime:

"The Bob Jones trailhead, which sits nestled next to the 101, received an additional
camera to aid in the fight against crime. The first camera was installed about a
month ago, and though it has caught images of suspects there were still areas that
failed to be in its range. The new camera will hopefully make up the difference.
"The first one can't do the complete job, but you can kind of get a good overall
view," Commander Jim Voge of the San Luis Obispo Sheriff Department, "but
there are some blind spots, so we wanted to place a second one." The cameras are
digital recorders and can be accessed remotely via a computer, tablet or smaft
phone. The parking lot, located on ontario Road next to the Avila Beach Dr.
Highway 101 exit, has been host to a series of "smash and grab" burglaries; about
three or four a month. Perpetrators shatter windows of parked cars and pilfer their
belongings. Voge said that there are several reasons why more of these types of
crimes occur at this particular parking lot. "Bob Jones is kind of like a perfect
storm for criminals," he said, "because they can get down there quickly because of
the highway and just leave there quickly too." http://yourcoastnews.com/coast-
news/lookin g-back-on-2 0 1 7/

The Joe Rodota Trail is riddled with intractable homeless encampments, providing a
place for people to go who have no other options:
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Yamhill County has such citizens in its midst too and it would be natural for them to find
solace in a trail system.

The Lake Wobegone Trail had a2017 sexual assault on a young girl, in which a police

and a police K-9 pursued the suspect who fled into a neighboring cornfield.
http://mntrails.com/content/lake-wobe son-trail -sexual-assault This reinforces and illustrates yet

another way in which the proposed trail presents food safety concerns.

The Cedar Valley Nature Trail system experiences serious crime including violent sexual

assault. httos://www trail-attacks-in-Water to-trail-
users-387035681.html

There are probably other examples, but it is not efficient to dwell upon them. The point
is, the proposed trail in this case fails to meet the legal standards that apply and that without
significant security measures in place, police and other emergency services in abundant supply,

6



the problems of urban civilization do and will spill out onto public trails. In turn, those problems
present serious problems for the intensive Yamhill County agriculture that abuts the proposed
trail that, before this divisive trail proposal, was a source of great pride and great earned respect
from all quarters of the county.
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We ask that you please deny the proposal. We very much appreciate your time and

consideration.

Very truly yours,

",td.+ .(s^4D
Wendie L. Kellington

WLK:wlk
CC: Clients

Applicant Mr. Sadlo and Mr. Boenish
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MYTHS  

PROPOSED YAMHELAS TRAIL  

Please include this document in the record of Planning Docket G-01-18 

Submitted on Behalf of the Farmers who Oppose the Proposed Trail 

 

MYTH: The applicant has thoroughly “debunked” that the proposed trail will impose a 150’ 

Application Exclusion Zone (AEZ) on Farmers’ spray operations when people are present on the 

proposed trail. 

False.  The truth is that the Farmers have thoroughly “debunked” the applicant’s mistaken claim 

to this effect.  The Oregon Department of Agriculture (ODA) has clearly stated that it will 

enforce the 150’ AEZ “off of the applications site” (ODA email to W. Kellington in your 

Farmers’ evidence binder, Tab 3).  ODA has also published a guidance document for Farmers to 

use in applying the new AEZ, entitled “Worker Protection Standard (WPS): Application 

Exclusion Zone not on the Agricultural Establishment’s Property Oregon Department of 

Agriculture” (Kellington letter dated March 6, 2019, Attachment 1).  It says: 

“When applying a pesticide near establishment borders where other people may 

be in the proximity of the on-going application (off the establishment), an 

applicator should do the following:  

 Suspend the application: If people are present * * *.”  (Emphases supplied.) 

 

MYTH:  The 150’ AEZ is the only problem related to pesticides with the proposed trail. 

 

False.  Federal law imposes a 100’ AEZ regardless of whether the Farmer is required to use a 

respirator in the pesticide application.  Further, Pesticide labels, for pesticides used on the entire 

length of the proposed trail as well as on the initial 2.82 segment, contain exclusions of their 

own that apply to the old abandoned rail right of way only if it is converted to a public 

recreational trail.  The old abandoned rail right of way as a public recreational trail, becomes a 

“sensitive site” or a “recreational park” or “sidewalk” meaning that depending upon the label, 

pesticide spraying may not take place “around” or “in the vicinity” or “near” the proposed trail.  

ODA has opined in its March 5, 2019 letter in the record that “around” “could preclude 

applications in fields adjacent to the trail or sensitive sites identified in the product labeling.”   

 

The Farmers have consistently and uniformly testified that they must and will take this advice 

very seriously and not spray such fields at all.  They have testified that they will uniformly err 

on the side of caution because the state and federal civil and criminal penalties for guessing 

wrong about pesticide label requirements are so steep.  If the proposed trail is approved then, 

whole fields will no longer be able to be sprayed with the pesticides they need, and spraying 

these fields with the necessary pesticides is an accepted farming practice.  Other label 

restrictions impose a 100’ setback between spray operations and the proposed trail.  Whether it 

is a new 100’ setback or the fact that the proposed trail would mean whole fields could no 

longer be sprayed with pesticides due to squishy prohibitions using words like “around,” it is 

undeniable that the proposed trail imposes a significant impact on the accepted farming practice 

of spraying pesticides.  And if whole fields cannot be sprayed with the gold standard spray that 

is needed, then the Farmers are stuck spending money on hand labor to weed, or giving up 
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farming such fields altogether.  They have testified that they have no ready alternatives to 

keeping harmful plant pests at bay and insects from devouring their crops than the pesticides 

that they spray.  The Farmers have testified that they could not afford to hire hand weed labor.  

The proposed trail imposes significant costs on the accepted farming practice of keeping weeds 

and insects off of farms. 

 

MYTH: Increased restrictions on farming practices are a result of overall increased regulation 

over time and the presence of the trail can’t be blamed for such increased restrictions. 

 

False.  While there has been an increase in restrictions on farming practices such as pesticide 

spraying over the years because of an overall increase in state and federal regulation of such 

practices, the presence of the trail alone imposes protected status restrictions upon the area that 

directly further restrict accepted farming practices in a significant way as explained above.  But 

for the presence of the trail, the Farmers would be able to spray as they have been doing.  

Pesticide label restrictions and the new 150’ AEZ (state) and 100’ AEZ (federal) requirements 

are only triggered when unprotected people are in the area and unprotected people would not be 

in the area but for the trail. 

 

MYTH: Fences are good enough to solve the Farmers’ problems.  

 

False.  The type of fences the county proposes are unknown and whether they will be limited to 

the boundary of the proposed trail but also along the sides of farms, is also unknown.  It is clear 

that the applicant does not intend to fence the entire trail, but rather only where the adjoining 

owner wants it:   

 

 
 

Moreover, any fencing on and around driveways will present gaps and thus there is no certainty 

that any driveway gates will remain closed.  All of this is itself a problem because there will be, 

by design, gaps in any fencing and, with gaps, come people, horses and dogs.   

 

Further, unless any such fences are extremely strong, they will not keep frightened or angry 

bison or other livestock from charging trail goers, causing injury and liability to the farmers; not 

to mention injury to the valuable bison or other livestock.  And, if fences are strong enough to 

keep a charging bison or many bison or livestock or many livestock in, the animals will harm 

themselves when teased or frightened as they try to escape through a fence strong enough to 

contain them.  Livestock are often afraid of horses and vice versa.  Thus, we can expect horses 

to attempt to bolt and break through fences if spooked by a trail goer’s dog, a peloton of cyclists 

whizzing by or an interested or aggressive bull or female cow with a calf.  Similarly, we can 

expect livestock to charge toward the trail or away from the trail and into trail border fences or 

fencing on the sides of farms.  Further, fences keep farmers from accessing fields on either side 

of the proposed trail, causing field isolation and changing farm management techniques, if an 

isolated farm can be managed at all.  The absence of fences invites trespassing dogs, people and 

horses causing serious food safety issue.  The possibility of domestic dogs digging up delicious 
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smelling slug bait (see OSU letter in the record) and dying as a result of consuming the same, 

will cause liability for Farmers.  So much so that they will have to stop using slug bait, which 

will be ruinous to the crops that need it.  There are many other issues in this record.  In all, it is a 

myth that fencing the proposed trail eliminates significant adverse impacts on accepted farming 

practices or avoids significant increased farm costs.   

 

MYTH: Signage will be effective to keep people, dogs and horses out of farm fields and away 

from dairy cows. 

 

False.  One of the public trails in an agricultural area touted by the proponents of the proposed 

trail is the Joe Rodota Trail in Sonoma County.  Here is how effective the no trespassing signs 

on that trail have been: 

 

 
 

 
 

The record is clear, people ignore no trespassing signs.   

 

Attachment 1 
Page 3 of 7



Page 4 of 7 
 

MYTH: If the county buys an indemnity policy covering the Farmers, such policy will solve the 

Farmers problems. 

 

False.  First of all, we have no idea what kind of indemnity policy we would be talking about 

and the variety of indemnity policies is as varied as the human imagination.  But it is a certainty 

that no indemnity policy there is will stop federal or state enforcement of AEZs, forgive or 

change pesticide label restrictions, or open fences so farm equipment and farm animals can pass 

through, or keep people from filing vexatious claims that take valuable time away from farming 

to deal with.  Further, Oregon’s “Farm Impacts Test” requires the county to find that the 

proposed trail does not cause a significant change to an accepted farming practice or impose a 

significant cost on all affected accepted farming practices, for any individual farm, or for farms 

cumulatively.  A promise of indemnity does not satisfy this test or come anywhere close.   

 

An indemnity policy proverbially shuts the door after the horses have escaped the barn, but does 

not prevent the adverse impacts in the first place.  Like buying the ruined cherries in the Stop 

the Dump case, a promise of indemnity does not change the fact that the cherries were ruined.  

Similarly, indemnity applies after the targeted farmer has incurred significant costs and loss of 

time due to vexatious claims.  Indemnity does not change the fact that pesticides will not be able 

to be sprayed, fertilizer will not be able to be cast using equipment designed for that purpose 

and slug bait will no longer be able to be used.  Indemnity does not stop vexatious claims which 

lead to time consuming and expensive investigations and litigation and significantly changes 

accepted farming practices (Farmers have testified they will do everything they can to avoid 

violating pesticide related law and vexatious claims, to include taking large farm fields out of 

production).  Even with the best and most generous indemnity clause on the planet, Farmers can 

never recoup their significant lost time, reputation and lost farm ground, lost crops with an 

indemnity policy and, so, such fails to meet the Farm Impacts Test.   

 

MYTH: The county has authority to enter into an “indemnity agreement” with the Farmers. 

 

False.  The county is bound by a debt limitation found in the Oregon Constitution, Article XI, 

Section 10, which would prohibit the county entering into a contract for indemnity that exceeds 

the amount of $5,000.  This debt limitation would also prohibit the county from committing 

year after year, to buy an insurance policy that exceeds this amount.  Moreover, the legal 

principle that the current governing body cannot contractually bind subsequent governing 

bodies to particular policy decisions, would make any promise of “indemnity” illusory and 

uncertain from election to election.  Graves v. Arnado, 307 Or. 358, 364, (1989) (outgoing 

elected governing body that entered into contract involving governmental function cannot bind 

subsequently elected body); Brunick v. Clatsop County, 204 Or. App. 326, 333 (2006) (“where 

an elected body or officer makes ‘just cause’ the termination standard for an employee who 

performs governmental functions, the ‘just cause’ standard does not bind a subsequently elected 

body or officer because, even if that standard became part of the employment contract, the 

subsequently elected body or officer is not bound by the contract.”).  The question here is then 

whether a promised contract of indemnification that results from an elected governing body’s 

attempt to exercise its discretion to meet the “Farm Impacts Test,” exercises a “governmental” 

function.  The “governmental function” test is inherently difficult to apply, but it is far more 

likely than not that such would be an exercise of a governmental function and could not 
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lawfully extend to bind a subsequent governing body.  Accordingly, whether because of 

Oregon’s unique constitutional debt limitation that applies specifically to counties or because 

any promise of indemnity to attempt to meet the “Farm Impacts Test” exercises a governmental 

function and so is not enforceable beyond the governing body that adopted it, indemnity is not 

an available consideration in the first instance.  It is also not effective to mitigate or resolve 

Farm Impacts, as explained above.    

 

MYTH: This trail is no different than the much lauded Banks-Vernonia Trail. 

 

False.  The majority of the Banks-Vernonia Trail traverses forest land and a state park, not 

large-scale and intensive commercial agriculture operations as the proposed trail does.  Forest 

land does not require regular pesticide spraying to maintain forest health and merchantability.  

The forest lands through which the Banks-Vernonia Trail runs are not characterized by large-

scale, intensive commercial agriculture operations that require crossing the old right of way, 

spraying of pesticides near the trail, ensuring the purity of crops, and other accepted farm 

practices that have been discussed previously and will be significantly adversely impacted by 

the Yamhelas trail.  And, regardless, the proposed trail fails to meet applicable standards 

including the Farm Impact Test, as the Oregon Supreme Court has described it in Stop the 

Dump, which decision did not exist when the Banks-Venonia Trail was being permitted.   

 

MYTH: The Banks-Vernonia Trail has no problems. 

 

False.  The Banks-Vernonia Trail has the same issues with trespass, littering, and difficulty of 

access for emergency services that plagues other recreational trails in the country.  Brian 

Coussens, the retired Banks Fire District Chief whose district was contracted with OPRD to 

provide emergency services for the Banks-Vernonia Trail, states in his letter, “In my 15 years as 

chief I have seen dozens of issues ranging from heart attacks to injured horses to meth labs to 

wildland fires all directly related to the trail.” (Brian Coussens’ letter is in your Farmers’ 

evidence binder, Tab 27).  “Trail users smoke, trail users light off fireworks, trail users use 

firearms and yes they can even start mysterious fires just because no one is around.”  There is 

no reason to believe that this trail would avoid these same problems, the magnitude of which 

would likely be greater on this trail because of its proximity to more developed areas.  One of 

the biggest issues the fire district dealt with in regard to the Banks-Vernonia Trail was the 

difficulty of access for emergency services.  When calling for help, trail users could never 

identify where they were, forcing responders to respond from several different points of access.  

This increased the amount of manpower needed and time spent responding to calls from trail 

users, which manpower and time the cities of Yamhill and Carlton are already lacking. 

 

MYTH: The Santa Paula Branch Line Recreational Trail Compatibility Survey shows that the 

Proposed trail can be successfully implemented in agricultural settings. 

 

False.  The Santa Paula trail located in Ventura County in Southern California, and other trails 

the compatibility survey examines, none of which are in Oregon, were not required to meet 

Oregon’s farm impacts test.  It is a red herring. 
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MYTH: Other counties are not so concerned about public trail impacts on agriculture.   

 

False.  Both Benton County’s Board of Commissioners and Wallowa County’s planning 

commission have recently denied public recreational trail proposals because of untenable 

adverse impacts on agriculture.   

 

MYTH: The proposal seeks approval only of a 2.82 mile segment of the proposed trail. 

 

False.  The application submitted for the Board’s consideration includes the final decision that 

LUBA rejected and remanded.  The applicant has not stated any intention to change the 

proposal he sought to have the Board approve last year.  Thus, we must presume it is the same.  

In the county’s decision that LUBA rejected, the county claimed compliance with the “Farm 

Impact Test, by analyzing the entire corridor:  

 
The county also made clear in that decision that the decision pending before you will be the 

only and last land use decision along the entire length of the proposed trail that applies any farm 

impact standards: 

 

 
 

Accordingly, without any doubt, the proposal seeks to establish that the entire proposed trail 

corridor being developed with a recreational trail, complies with all relevant standards.  This is 

not about a 2.82 mile segment and the application is not so limited.   

 

MYTH: The application as supplemented by the staff report makes clear what is proposed, 

sufficient to evaluate the proposal’s compliance with the Farm Impact Standards, the county’s 

conditional use permit standards, and other standards that apply. 

 

False.  The application omits important details necessary for anyone, whether a citizen or a 

decision maker, to determine the proposal’s compliance with relevant standards.  The 

application fails to provide any information about basic things like the location and number of 

trail heads, accesses, emergency accesses, parking areas, for how many people parking will be 

provided, water availability, whether restrooms will be provided and if so where and what other 

facilities will be provided.  The application makes no effort, and that is zero effort, to address 

any of the county’s conditional use permit or other standards that apply.  The application is 

wholly inadequate to justify approval of the proposal.  The staff report does not save the 
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deficient application for many reasons.  One of those reasons is that the staff report limits its 

evaluation to 2.82 miles of the proposed trail and gives the decision maker no hint about the 

proposal’s compliance with all the relevant standards throughout its length.  The staff report 

fails to properly apply the Farm Impacts Test, county CUP standards, and the Transportation 

Planning Rule, Goal 5 and others.  It fails to require the applicant to provide any traffic or 

transportation analysis that would be required of any applicant.  Finally, the application not only 

fails to address individual adverse farm impacts on individual farms and individual significant 

increases in the costs of accepted farming practices, but fails to address the adverse cumulative 

effects of the proposal on farming.  In sum, with all due respect, denial of the proposal is the 

only answer.   
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Wendie L. Kellington Phone (503) 636-0069 
P.O. Box 159 Mobile (503) 804-0535 
Lake Oswego Or Facsimile (503) 636-0102 
97034 Email: wk@klgpc.com  

 

March 12, 2019 

 

Via Electronic Delivery 

 

Yamhill County Board of Commissioners 

McMinnville, Or 

 

RE: Conditional Use Permit Application and Quasi-Judicial TSP Amendment Yamhelas 

Westsider Trail, Planning Docket G-01-18 

 

Dear Chair Olson and Members of the County Commission: 

 

 This firm represents Jim and Julie Van Dyke, Ben Van Dyke, Mark and Velma Van 

Dyke, John Van Dyke, Scott Bernards, Richard and Christy Cloepfil, Tom Hammer, Chris 

Mattson, Kelsey Freese, Mark Gaibler, Eric Kuehne, Harold and Jolene Kuehne, B.J Matthews, 

Gordon Dromgoole, Greg and Celine McCarthy, Maryalice and Tim Pfeiffer, Bryan Schmidt, 

Lee Schrepel, Allen Sitton, Brook Sitton, Lester Sitton, Darren Sutherland, Kris Weinbender, 

Lynne Wiser, Brian and Roxanne Coussens, Fruithill, Inc., and Ben VanDyke Farms, Inc.  In this 

letter, we refer to these Yamhill County citizens as the “Farmers” for convenience.  Please 

include this letter in the record of the above referenced matter.   

 

The application purports to be the final land use step to convert 12.48 miles of an 

abandoned rail right of way to a public recreational trail and contemplates immediate 

construction of 2.82 miles of trail plus 750’.1  This letter specifically addresses the serious 

adverse impacts and costs to farming operations located adjacent to the initial 2.82-mile, plus 

750’ segment of the trail proposed to be immediately constructed that extends north, past 

                                                 
1 The applicant has been sloppy about describing the proposal.  The initial application describes the proposal as 

converting 3 miles of the abandoned rail right of way to a trail.  He also submitted his previous application and the 

entire LUBA record as the application here including the Board’s decision that LUBA remanded.  The Board’s 

previous decision that LUBA explained the area for consideration was the entire corridor and the area to be “first” 

developed was a particular segment plus 750’, as follows: 

 
The staff report claims the application is “for the 2.82 mile segment between Carlton and Yamhill.” Clearly, that is 

not the applicant’s intentions because nothing in the application submittal which includes the entire LUBA record 

includes any new limitation on what is to be approved.  And clearly, there is no plan for the trail if approved now, to 

ever go through any land use process or ever apply the farm impact standards at any later point.  But the Farmers 

here for lack of a better description of the analysis area to be developed “first,” presume the initial area is as the staff 

report says 2.82 miles, plus the 750’ that the Board’s previous decision assumed was the initial phase of the trail.   
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Fruithill Inc. then south to the city limits of Carlton.  This segment is not fairly categorized as the 

“beginning” of the proposed trail.  Rather, it is somewhere near the middle.  The southernmost 

part of the proposed trail is several miles south at NE Gun Club Rd. and the northernmost portion 

that is in Yamhill County near the City of Gaston.   

 

Our clients who own and/or operate farms adjacent to the 2.82-mile + 750’ segment of 

trail proposed to be immediately constructed are the following: Greg and Celine McCarthy 

(Ground Zero Farms), Brian and Roxanne Coussens, B.J. Matthews, Gordon Dromgoole, Bryan 

Schmidt and Rudis Lac LLC, Mark and Velma Van Dyke, Jim and Julie Van Dyke, and John 

Van Dyke; Ben Van Dyke and Ben VanDyke Farms, Inc.; Lee Schrepel and Fruithill Inc.  The 

properties of each is dedicated to farm uses.  All properties are zoned EFU with the exception of 

Fruithill Inc., which is zoned HI and RI.  We note that a trail is prohibited altogether in the HI 

and RI zones.   

 

The Farmers, including those farming in the 2.82-mile that is proposed to be developed 

“first”, are strongly opposed to the proposed conversion of the old abandoned rail right of way to 

a public recreational trail.  We focus here on demonstrating that the proposed trail significantly 

adversely impacts their accepted farming practices and significantly increases their costs of those 

practices in the so called initial corridor to be developed first.   

 

The presence of people using the trail will trigger both pesticide label application 

restrictions and pesticide application exclusion zone (“AEZ”) requirements under state and 

federal law.  This will force a significant change in accepted farming practices, i.e., spraying 

pesticides, solely because of the presence of the trail and trail users.  Under some pesticide label 

application restrictions, the Farmers would be foreclosed from spraying entire fields adjacent to 

the proposed trail because of the potential presence of people on the trail.  For example, the 

labels for Gramoxone and Parazone, restricted use pesticides commonly used by the Farmers 

adjacent to the 2.82 segment of the proposed trail containing the active ingredient paraquat and 

used for the control of sucker growth in hazelnuts and in seedbed preparation for grasses, both 

contain the following statement: 

 

“DO NOT USE AROUND HOME GARDENS, SCHOOLS, RECREATIONAL PARKS, 

GOLF COURSES OR PLAYGROUNDS.” 

 

ODA explained in its letter in the record that this is an enforceable statement.  While the term 

“around” has not been defined by the courts or U.S. EPA, dictionary definitions define “around” 

as “in the vicinity of or close by.”  Thus, according to ODA, these types of label restrictions 

“could preclude applications in fields adjacent to the trail or sensitive sites identified in product 

labeling.”  Because of the stiff criminal and civil penalties that apply for guessing wrong, the 

Farmers will have to change their accepted farming practice of spraying these pesticides on 

whole fields or large parts thereof, to avoid potential ODA enforcement, if the trail is approved.  

This is significant and has nothing to do with the applicant’s view of AEZs.  This is an 

undeniably important change or influence to the accepted farming practice of spraying this 

chemical occasioned by nothing other than the construction of a trail with unprotected people, 

and animals where previously there was no human presence and in fact nothing but some gravel, 

where there is anything.  
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 Likewise, the labels for Lorsban and Yuma 4E, insecticides commonly used by the 

Farmers adjacent to the 2.82 miles of the trail (as well as the entire trail), require the 

implementation of buffer zones to separate “sensitive sites” from application areas.  The labels 

themselves define “sensitive sites” as “areas frequented by non-occupational bystanders 

(especially children).  These include residential lawns, pedestrian sidewalks [and] outdoor 

recreational areas.”  Thus, the use of these pesticides would require a buffer zone of up to 100 

feet to separate the targeted application area from the trail.  There would be no need for such a 

buffer area except for if the trail were approved converting the abandoned rail right of way 

suddenly to a “sensitive site”.  A 100’ buffer area or having to newly observe a spray restriction 

“around” or in the “vicinity” of a public recreational trail, takes large swaths of farmland out of 

production, solely because of the proposed trail.  Without the ability to spray pesticides in an 

economical and efficient manner over the entire field, unwanted pests and invasives will be 

allowed to take hold in the “no touch” areas and then migrate beyond.  Since there are no 

affordable alternatives for these Farmers (hand weeding is simply too expensive), the proposed 

trail risks destroying all commercial agriculture that currently thrives along the old abandoned 

rail right of way.     

 

 Further, labels for several other pesticides commonly used by the Farmers adjacent to the 

proposed trail in the 2.82 mile segment, state that only protected handlers may be in the “area” 

during applications and require applicators to keep all unprotected persons out of operating areas 

or “vicinity” where there may be drift.  Previously, there was no need for concern about “drift” 

in the context of the old abandoned rail right of way because it too was treated with pesticides by 

many of the Farmers to prevent the same harms that would befall the rest of the field if invasive 

plant or animal species took hold.2  There was no concern about the “vicinity” because the 

“vicinity” was the rest of the farm.  However, developing the old abandoned rail right of way as 

a public recreational trail converts lawful pesticide spray activity to illegal drift, because a 

recreational trail cannot be a target of a spray application.  Approving the proposed trail will also 

make whole fields a part of the “vicinity” where spraying is illegal solely because the public is 

invited by the county to be there, putting whole fields out of production because they are in the 

“vicinity”. 

 

Under AEZ requirements, the proposed trail would foreclose spraying of crops up to 100 

feet (federal AEZ) or up to 150 feet (Oregon’s AEZ) from the trail when people are present for 

spray operations where the operator is required to use a respirator.  All of the Farmers in the 2.82 

mile segment spray pesticides that require a respirator except for Bryan Schmidt and Rudis Lac, 

who has a cow calf operation and dairy.  Farmers with a 150’ AEZ simply will stop spraying 

pesticides altogether for a distance of 150’ from the trail because the risks of not seeing an 

unprotected person on the trail and unlawfully continuing to spray while they are there, is too  

                                                 
2 The applicant incorrectly asserted at the public hearing that the Farmers could never have obtained prescriptive 

rights to spray or access otherwise isolated fields on either side of the old abandoned right of way.  If (and this is a 

very big if that we do not think to be right) the Farmers do not actually now own outright the abandoned rail right of 

way as they believe, they certainly obtained prescriptive rights to cross over it as they need and to spray it as a part 

of their farming operations.        
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great.  That is a very big change to the accepted farming practice of spraying pesticides over the 

entire farm.  Moreover, since we have no plan for where trailheads will be for the proposed trail, 

and they could end up being anywhere and everywhere, unprotected persons could appear on the 

proposed trail with virtually no warning, making the problem of not seeing a new trail-comer 

even worse.   

 

Nearly all of the Farmers in the 2.82 mile segment have farm operations on either side of 

the old abandoned right of way, with no other access to their entire farms other than over the old 

rail right of way.  Bryan Schmidt and Rudis Lac, LLC operate a cow calf operation and dairy in 

which cows and calves pass freely back and forth over the abandoned rail right of way to get to 

water, food and shelter.  Other of the Farmers in the 2.82 mile stretch, use their equipment to 

access their farm fields on either side of the old abandoned rail right of way given they have no 

other access to their fields.  Their equipment goes back and forth very frequently – many times a 

day – to manage a farm on both sides of the old rail right of way.  If either the dairyman or other 

farmers are impeded or foreclosed from their access due to the approval of the proposed trail, 

then this too will impose a significant impact on their accepted farming practices of using the old 

right of way to access farm property on either side.  It will cause whole farm fields to become 

isolated and unmanageable.  Farmers will not be able to harvest or manage fields where there is 

no access to them.   

 

If large spray booms (100 ft. in width) have to be folded up every time they cross the old 

right of way if access is provided but width is restricted, this is a loss of time for the farmer as it 

takes a long time for the boom to be packed into a smaller size, would be a big change in the 

Farmers’ accepted farming practices and add significant costs due to the need for longer man 

hours to do the same job.   

 

If the Farmers are unable to restrict human entry while they are engaged in crossing 

operations, where sometimes multiple pieces of equipment must cross every few minutes, then 

there will be no crossing for fear of liability.  Because they cannot control trail goers, they will 

be unable to cross without fear of liability from hitting or dodging a trail goer.  In such case, 

Farmers would have no safe or effective way of controlling their liability, and so they would 

have to give up their needed crossing and instead leave isolated unmanageable productive farm 

land to lie unused and unusable.  Such would be a huge waste of large blocks of highly 

productive farmland and a significant loss of revenue to the Farmers.   

 

Let’s say that crossing and Farmer-controlled gates, are proposed (they are not, but let’s 

just assume that for the sake of argument).  This too would cause its own new set of significant 

adverse impacts on the Farmers’ accepted farming practices.  If the Farmers can only continue 

with their accepted farming practice of crossing the old abandoned rail right of way by activating 

gates, then from the period of activation through the period of waiting for people on the trail to 

be corralled and stopped, itself imposes a time consuming and cumbersome process on an access 

practice that is now seamless, that will diminish the viability of the farm, and will be a 

significant change to the Farmers’ accepted farming practices.   
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Moreover, the proposed mitigation of the county installing fences (we have no idea what 

kind) also imposes significant adverse impacts on the accepted farming practices of cows 

moving back and forth across the old abandoned rail right of way for water, food and shelter.  It 

imposes new and significant access restrictions for the farmers on their farms where currently 

there are none.  Moreover, fences installed that are strong enough to contain cattle (and dairy 

cows are huge) will cause the cows and calves great harm if the animal charges them due to 

having been frightened or teased by a trail user, their dog or horse.  Farmers with dairy cows and 

calves will have to additionally contain their animals away from the trail and trail fencing so trail 

users do not pet or feed them.  This will cause a loss of valuable farm land that is currently 

available for the cow calf operations and dairy operations.  And as noted previously, fences fence 

Farmers out of needed access to their farms on either side of the old abandoned rail right of way.   

 

Food safety issues raised in the submittals and in the oral testimony already in the record, 

apply with equal force to the 2.82 mile segment and are incorporated herein by this reference.  

There are hazelnuts and other food crops in the 2.82 mile stretch that must maintain their food 

safety and purity or lose their food safety certification and be unable to be sold for human 

consumption.  A farm stigmatized with a salmonella outbreak from human or dog or horse waste, 

will not recover for long afterwards if at all, and will instead find itself unable to sell food on the 

open market.  And when food from such stigmatized sources can eventually be sold, it is at a 

significant discount reflecting the stigma.   

 

There are grass seed operations in this segment of the proposed trail.  If the proposed trail 

were approved, OSU certification requirements which are necessary for economic viability of 

seed crops would require a minimum of a 165’ isolation zone from the proposed trail.  This 

would be a 165’ strip that was previously fully dedicated to seed farming that with the proposed 

trail would be completely out of production.  This is a significant impact on the farming practice 

of seed farming and a devastating economic impact to the Farmers.   

 

Indemnification is not mitigation for the significant farm impacts associated with the 

proposed trail.  Indemnification does not take away these significant adverse impacts on accepted 

farming practices or negate the significant increased costs imposed on farming flowing from the 

proposed trail.  Indemnification does not provide ready access to fields or for dairy herds to get 

back and forth to food, water and shelter.  Indemnification does not stop federal and state 

enforcement of pesticide related laws.  Farmers would be breaking federal law if they spray 

within 100 feet of the trail and a trail user happens to be present.  Farmers would be breaking 

federal law if they spray contrary to their spray labels.  Farmers will violate ODA’s interpretation 

of state law if they spray as they do using pesticides that require the use of a respirator within 

150 feet of any trail user.  They cannot violate federal or state law, as interpreted by their chief 

regulator ODA, and will not do so.  No indemnification in the world can overcome the reality 

that if the trail is approved, whole farm fields and large swaths of farms will be off limits to 

productive farm use due to pesticide related restrictions that apply solely because the abandoned 

rail right of way is converted to a trail.  This is a huge change to the Farmers’ accepted farming 

practices and added costs visited on the farmers for no reason other than the proposed trail.   
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As for the general conditional use permit standards, the proposal fails to comply with 

those too throughout the proposed length of the trail as well as for the 2.82 mile segment.  The 

proposed trail is completely incompatible with Fruithill’s food processing operations for all the 

reasons explained in its letters and oral testimony in the record.  A part of Fruithill is proposed to 

be converted to a parking lot for the proposed trail, which parking lot (1) the county has no right 

and has zero property interest even to claim in the Fruithill property to purport to put a parking 

lot there anyway; (2) the public in and out of Fruithill’s intensive food processing operations is 

incompatible with those operations; (3) Fruithill’s employees, officers, delivery and vendor 

trucks will be unable to get in and out as needed when having to compete with trail goer traffic 

including bicycles, truck/horse trailer rigs, and passenger cars.  The county has made no effort to 

determine traffic trips associated with the proposed trail, the adequacy of the surrounding 

transportation system to handle background traffic let alone the proposed trail traffic; (4) The 

proposed trail poses untenable and un-mitigatable food safety concerns for Fruithill and will 

cause it to have to install expensive security and fencing systems.  It is impossible for the 

applicant to demonstrate compliance with applicable CUP standards, including the requirement 

for compatibility (that comes from the general non-EFU CUP standards), for the proposed trail 

parking lot and proposed trail at Fruithill alone. Yet these problems are not isolated.   

 

The applicant’s wholesale failure to so much as give a nod to adverse traffic impacts 

from the proposal is fatal to the general conditional use permit requirement that there be 

adequate public facilities and services to serve the proposed development.  The applicant has 

done no traffic study, performed no traffic counts, performed no predictive trip generation 

analysis, and failed to determine intersection and road safety.  In sum, the applicant has no clue if 

the surrounding road system can handle the horse trailer/truck, bike, car, pedestrian and other 

traffic that will use the proposed trail.  The stretch of Highway 47 between Yamhill and Carlton 

that will be the main road to serve the proposed trail, has a high crash rate – 100% to 200% of 

the state average.  The stretch of Highway 47 serving the proposed 2.82 mile trail segment fails 

to meet access spacing standards outlined in the county’s TSP.  Fryer Rd. that is supposed to 

serve this stretch of the proposed trail is a narrow (12’) two-lane road that is ill equipped to 

handle the existing farm equipment and other traffic that use it.  It has no capacity to handle trail 

traffic and certainly no parking areas for trail goers.  We have no clue how Fryer Rd. can 

possibly accommodate the proposed trail or any trailhead that would be located along or near it.  

The TSP shows the intersection of Fryer Rd and Highway 47 to have an intersection shoulder 

width that is already inadequate.  The “Future Base Case” for the TSP assumptions do not 

account for the proposed trail at all.  The problems of fire and police service in the record are the 

same for the 2.82 mile segment as they are for the rest of the trail.  The problem that there is no 

water source or pressure for fire equipment to fight fires along the trail, is the same here as for 

the rest of the trail.  It is respectfully impossible to make a finding that the proposed trail has 

adequate public facilities and services to serve it.   

 

Another standard asks whether the proposed trail will interfere with appropriate 

development of the large blocks of farmland that abut the old abandoned right of way.  The 

proposed trail will certainly impair and interfere with appropriate development of the large 

blocks of farmland in the area.  The appropriate development of this EFU area, is farming.  

Nonfarm uses like the proposed trail are disfavored.  The proposed trail without a doubt forever  
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changes and forecloses appropriate development of the EFU zoned land abutting the trail with 

EFU uses.  The appropriate development and compatibility general CUP standards are not met in 

the 2.82 mile segment any better than anywhere else along the proposed trail.   

For all these reasons and those already in the record presented by the Farmers regarding 

the serious adverse impacts imposed by the trail throughout its proposed length, which apply 

equally here to the 2.82 mile segment, the county must deny the proposal.  Thank you.   

Very truly yours, 

 

 

Wendie L. Kellington 
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From: Wendie Kellington
To: Christian Boenisch
Cc: Stephanie Armstrong; Julie Vandyke; Sarah Mitchell; Daniel Kearns; Planning; Alice Patridge; Allen Sitton

(allencsitton@embarqmail.com); B. J. Matthews (bjmatt9@gmail.com); Ben Van Dyke
(vandykeben@yahoo.com); Brian Coussens (glencoefarms@frontier.com); Bryan Schmidt
(milkman@startmail.com); Chris Mattson; Chris Mattson - Yamhelas Trail (ryegrass.cm@gmail.com); Darren
Sutherland (drsuth@hotmail.com); Eric Kuehne (erickuehne@yahoo.com); Greg McCarthy
(groundzerofarm@aol.com); Jeff Bernards (nwhandtools@yahoo.com); John Van Dyke; Kris Weinbender; Lee
Schrepel; Lester Sitton (lsitton@onlinenw.com); Lynne Wiser (whiterhino4x4@comcast.net); Mark and Velma Van
Dyke (markvandyke6@gmail.com); Mark Gaibler (markgaibler@gmail.com); Maryalice Pfeiffer
(tpfeiffer2@frontier.com); Richard and Christy Cloepfil (Chriscloepfil@aol.com); Scott Bernards
(scottbernardsfarm@gmail.com); Tom Hammer (tom@tomhammerfarms.com)

Subject: RE: Yamhelas Westsider Trail
Date: Thursday, March 14, 2019 12:13:06 PM

Christian,
 
Your communication is puzzling.  All of my communications in Planning Docket G-01-18
have been as directed.  All of this firm’s submittals were provided to planning with the
exception of a pre-hearing evidentiary submittal on Wednesday March 6 that was submitted
directly to the Board as planning instructed, because planning was closed and, apparently, is
closed every Wednesday at noon. 
 
I have communicated directly with the Board concerning agenda items your office puts before
them outside of Planning Docket G-01-18.  There is no planning or other methodology for that
communication, as I am sure you know.  I note that when I have submitted to you such
documents requesting that you provide them to the Board on agenda items being considered
by the Board in public sessions that are not under Planning Docket G-01-18, you have refused
to provide those materials to the Board.  If there is unprofessionalism at work here, that is it. 
 
I have expressed my correct view of the law to planning that it is not an “ex parte”
communication for parties to the land use hearing process before the Board to provide
documents for the record to planning for the record, with courtesy copies to the decision
maker and copies to the applicant.  If you disagree with that, you are mistaken.  But whatever
your view, your threats and attempts at intimidation are unwelcome and misguided.  Regards,
Wendie Kellington
 
 
 

Wendie L. Kellington|Attorney at Law.
P.O. Box 159
Lake Oswego Or
97034
(503) 636-0069 office
(503) 636-0102 fax 
wk@klgpc.com
www.wkellington.com
 
This e-mail transmission is intended only for the use of the individual or entity to which it is addressed, and may contain
information that is PRIVILEGED, CONFIDENTIAL, and exempt from disclosure by law.  Any unauthorized
dissemination, distribution or reproduction is strictly prohibited.  If you have received this transmission in error,
please immediately notify the sender and permanently delete this transmission including any attachments in their

Attachment 4 
Page 1 of 5

mailto:wk@klgpc.com
mailto:boenischc@co.yamhill.or.us
mailto:armstrongs@co.yamhill.or.us
mailto:jandjvandyke@gmail.com
mailto:sm@klgpc.com
mailto:dan@reevekearns.com
mailto:planning@co.yamhill.or.us
mailto:alicejuiceplus@gmail.com
mailto:allencsitton@embarqmail.com
mailto:allencsitton@embarqmail.com
mailto:bjmatt9@gmail.com
mailto:vandykeben@yahoo.com
mailto:vandykeben@yahoo.com
mailto:glencoefarms@frontier.com
mailto:milkman@startmail.com
mailto:milkman@startmail.com
mailto:chris@northvalleyseeds.com
mailto:ryegrass.cm@gmail.com
mailto:drsuth@hotmail.com
mailto:drsuth@hotmail.com
mailto:erickuehne@yahoo.com
mailto:groundzerofarm@aol.com
mailto:groundzerofarm@aol.com
mailto:nwhandtools@yahoo.com
mailto:vanfarm@juno.com
mailto:fsf_uskw@yahoo.com
mailto:lee@fruithillinc.com
mailto:lee@fruithillinc.com
mailto:lsitton@onlinenw.com
mailto:whiterhino4x4@comcast.net
mailto:markvandyke6@gmail.com
mailto:markvandyke6@gmail.com
mailto:markgaibler@gmail.com
mailto:tpfeiffer2@frontier.com
mailto:tpfeiffer2@frontier.com
mailto:Chriscloepfil@aol.com
mailto:scottbernardsfarm@gmail.com
mailto:scottbernardsfarm@gmail.com
mailto:tom@tomhammerfarms.com
mailto:wk@klgpc.com
http://www.wkellington.com/


entirety.
 
 
 
From: Christian Boenisch [mailto:boenischc@co.yamhill.or.us] 
Sent: Wednesday, March 13, 2019 1:48 PM
To: Wendie Kellington <wk@klgpc.com>; Planning <planning@co.yamhill.or.us>
Cc: Stephanie Armstrong <armstrongs@co.yamhill.or.us>; Julie Vandyke <jandjvandyke@gmail.com>
Subject: RE: Yamhelas Westsider Trail
 
Wendie,
 
Please immediately cease communicating directly with the Board of Commissioners (BOC) outside of
the hearing process on any matters that are the subject of the current quasi-judicial land use
proceeding.  Please also instruct your clients to do the same.  Your insistence that you have the right
to make ex parte contacts with the BOC during this proceeding (and to encourage others to do the
same) is incorrect.  It is inappropriate to allow you or your clients to have this access to the BOC
without allowing all parties to have similar access, which you know perfectly well is not possible
given the ongoing remand proceedings.  As the attorney for the appellant you are attempting to
influence the BOC or individual Board members to oppose the conditional use permit application
through channels that are outside of the land use hearing process and this unprofessional conduct
needs to stop.
 
Your and your client’s communications should be sent directly to the Yamhill County Planning
Department and they will then be placed in the record and provided to the BOC along with all other
pre-decision communications received from appellants, the applicant and other members of the
public.  If you refuse to respect this simple request and if you continue to send, or attempt to send,
or encourage others to send, communications on this matter directly to the BOC we will have no
other option but to seek alternative methods in an attempt to control your inappropriate
communications.
 
The communications received so far will be entered into the record of the current quasi-judicial land
use proceeding and presented to the BOC and other interested parties.  If you have any questions
about anything contained in this email please be in touch.
 
Regards,
 
Christian
 
Christian F. Boenisch
Yamhill County
County Counsel
(503) 434-7502
boenischc@co.yamhill.or.us
 
*****CONFIDENTIALITY NOTICE*****
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This e-mail may contain information that is privileged, confidential, or otherwise exempt from
disclosure under applicable law. If you are not the addressee or it appears from the context or
otherwise that you have received this e-mail in error, please advise me immediately by reply e-mail,
keep the contents confidential, and immediately delete the message and any attachments from your
system.
 
************************************
 

From: Wendie Kellington <wk@klgpc.com> 
Sent: Tuesday, March 12, 2019 4:07 PM
To: Planning <planning@co.yamhill.or.us>
Cc: Stephanie Armstrong <armstrongs@co.yamhill.or.us>; Christian Boenisch
<boenischc@co.yamhill.or.us>; Julie Vandyke <jandjvandyke@gmail.com>
Subject: RE: Yamhelas Westsider Trail
 
Ken,
 
Thank you.  However, you are mistaken.  It is not an ex parte contact to provide a judge with a
bench copy of a document that has been filed.  This is how it is done in a trial practice.  If it
matters, lawyers always file and serve pleadings and then hand deliver a bench copy directly
to the judge.  This is no different.   The Farmers will always provide planning with documents
for the file but are likely to continue to provide direct copies to commissioners because it
matters that the commissioners get them.  They have a right to do so.  The Board should be
advised that such protocol is not an “ex parte communication” and it is unhelpful to
discourage the Farmers from communicating in this way.  Regards, Wendie Kellington
 
 
 

Wendie L. Kellington|Attorney at Law.
P.O. Box 159
Lake Oswego Or
97034
(503) 636-0069 office
(503) 636-0102 fax 
wk@klgpc.com
www.wkellington.com
 
This e-mail transmission is intended only for the use of the individual or entity to which it is addressed, and may contain
information that is PRIVILEGED, CONFIDENTIAL, and exempt from disclosure by law.  Any unauthorized
dissemination, distribution or reproduction is strictly prohibited.  If you have received this transmission in error,
please immediately notify the sender and permanently delete this transmission including any attachments in their
entirety.
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From: Planning [mailto:planning@co.yamhill.or.us] 
Sent: Tuesday, March 12, 2019 2:39 PM
To: Julie Vandyke <jandjvandyke@gmail.com>
Cc: Wendie Kellington <wk@klgpc.com>; Stephanie Armstrong <armstrongs@co.yamhill.or.us>
Subject: RE: Yamhelas Westsider Trail
 
Thank you for your comments, they will be made part of the record for this application.  The
application before the Board of Commissioners is in a quasi-judicial proceeding. This means
that the Commissioners are acting as judges in the case. Due to this circumstance, neither side
may communicate directly with the Board on this issue outside of the hearing process. Direct
communication with them is what is known as ex parte contact.  The ordinance provisions
related to ex parte contact can be found in Section 1402.06 of the Yamhill County Zoning
Ordinance.  I say all of this because typically the Board would respond to you about these
comments.  However, by law Board members are prevented from responding individually to a
party during the hearing process.  If you have future comments on this application, please
send directly to myself or Stephanie Armstrong and we will make sure they are part of the
record.
 
Also, if you wish to receive notice of the decision on this application, please provide your
mailing address.
 
Do not hesitate to call me if you have questions.
 
Ken Friday
Planning Director
503-434-7516
 
From: Julie Vandyke <jandjvandyke@gmail.com> 
Sent: Monday, March 11, 2019 10:08 AM
To: Planning <planning@co.yamhill.or.us>; Mary Starrett <starrettm@co.yamhill.or.us>; Casey Kulla
<kullac@co.yamhill.or.us>; Rick Olson <olsonr@co.yamhill.or.us>
Cc: Wendie Kellington <wk@klgpc.com>
Subject: Yamhelas Westsider Trail
 
I am in opposition to the Yamhelas Westsider Trail.
 
  The proponents of the YWT paint a very pretty picture of this trail.  They make it sound like all
"Butterflies and Rainbows".  That there will be no problems.  The proponents of the trail say they will
put up "signage" that will keep trail users on the trail and out of our fields.  That there will also be
signage that will explain farming and so there will be no complaints.  Wouldn't it be wonderful if
"signage" really did work.
  The proponents of YWT say this trail is needed for transportation. It will keep the bicyclist off the
roads.  How are they going to get to the trail?  Don't they have to either ride or haul their bikes to
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the trail?
  The supporters of the trail say school kids need this for transportation and will use it to get to
school.  I don't know of any responsible parent who would allow their 5 to 10 year old child to ride or
walk this trail on their own to get to school or the swimming pool in Carlton.  If the student was to
use the trail how do the get to Yamhill or school once the hit Hwy 240 in Yamhill?  Do they walk or
ride their bikes in the ditches of Hwy 240?
  The beginning of the trail on Hwy 240 is where the school bus barn is at the present time.  Right
now I have heard that supporters of the YWT plan on sharing this area for buses and public parking. 
Things look a little crowed in there already.  So if things don't work out to their plan Yamhill county
would probably stop leasing/renting this area to the bus company.  If the bus company is unable to
find another location large enough to move to - do they just go away? That doesn't seem like a good
transportation plan for the school kids.
Yes, I am a "NIMBY".  I own property on the proposed YWT.  I also live in the "real" world.  You
invited people to the country and they will come.  Along with the people will come garbage,
trespassing and their opinions on our farm practices.  You can have all the "signage" in the world but
all these things will still exist.
With people on a trail through our farmland there is a significant impact on our farm.  From
increased insurance cost to the spray exclusion zone our cost of farming increase and our gross
return decreases because we are able to farm OUR land using the usual and accepted farm
practices. 
I did attend one of the early meetings put on by  the YWT group.  When I asked questions like - who
will be responsible  for the trail?  Who do I go to with my complaints about garbage, trespassing and
maintenance of the trail?  All I ever got was basically a "pat on the head" and them saying "oh, that
will all be worked out in the master plan.  Don't worry abut it, just get on board and support it.  It's
going to be good for tourism and the economy of Carlton and Yamhill."
Like I said they are all "Butterflies and Rainbows" but I live in the real world.  I must fight to protect
the land I own and our right to farm.
Please do not vote in favor of the trail
 
Respectfully submitted.
Julie VanDyke
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John Wiser
7680 NE GUN CLUB RD
MapTaxlot: R4403 00200
2 acres   Zone EF80
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Trail Head
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Brian Schmidt
Leases ~4.5 acres of hazel nuts
MapTaxlot: R4403AB 00400  1.0 acre  Zone EF80
MapTaxlot: R4403AB 00500  4.0 acres  Zone EF80
Border along ROW 380', 150' buffffer=1.31 Acres = 29% of acreage
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Brian Schmidt
Leases ~4.5 acres of hazel nuts
Traffffas Jeanette E Trustee
MapTaxlot: R4403AB 00400  1.0 acre  
Zone EF80

Traffffas Living Trust
MapTaxlot: R4403AB 00500  4.0 acres  
Zone EF80
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Brian Schmidt- Dairy Farm
MapTaxlot: R3410 03200  10.78 Acres Zone EF80 (W. of ROW)
MapTaxlot: R3410 03100  1.25 Acres Zone AF10 (E. of ROW)
Map Taxlot R4403 01300  -Abandoned ROW 

Dairy Farm - Cows 
currently graze and need 
access here

60' wide 
Abandoned ROW
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Cloepfifil Family Trust
MapTaxlot: R3434 00100
30.0 Acres  Zone EF80

Cloepfifil Family Trust
MapTaxlot: R3434 00300
69.92 Acres   Zone EF80

Cloepfifil Family Trust
MapTaxlot: R3435 00900
219.19 Acres  Zone EF80

Cloepfifil Family Trust
MapTaxlot: R3433 00500
95.9 Acres Zone EF80
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Allen Sitton
MapTaxlot: R3434 00200  74.9 Acres
MapTaxlot: R3434 00600  38.6 Acres

Sitton Brothers IncSitton Brothers Inc

Sitton Brothers Inc

Abandoned 
Rail ROW
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Larry Pekkola
MapTaxlot: R3427 01000
68.7 acres  Zone EF80
ROW Border = 2027'
150' Spray buffffer=6.98 acres=10.2%

Sitton Brothers
MapTaxlot: R3434 00600  
38.6 Acres Zone EF80
ROW Border =1052'
150' Spray buffffer=3.62 acres=9.38%

Sitton Brothers Inc
MapTaxlot: R3434 00200  
74.9 Acres  Zone EF80
Parcel C of R3434 00200
East of ROW ~35.9 acres
ROW Border = 1373'
150' Spray buffffer=4.73 acres = 13.2% 

Sitton Brothers Inc 
MapTaxlot: R3434 00200
74.9 Acres  Zone EF80
Parcel B of 200- 
West of ROW ~31.2 Acres
ROW Border 1417'
150' Spray buffffer = 4.88 acres = 15.6%
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Larry Pekkola
MapTaxlot: R3427 01000
68.7 acres  Zone EF80
ROW Border = 2027'
150' Spray buffffer=6.98 acres=10.2%
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Kuehne Family Trust
MapTaxlot: R3427 00900
101.75 acres  Zone EF80
ROW Border 2291'
150' buffffer = 7.89 acres = 7.75%
1/2 of ROW currently farmed =1.58 acres
Total impact = 9.47 acres = 9.3%

Sitton Brothers Inc
MapTaxlot: R3434 00200  
74.9 Acres  Zone EF80
Parcel C of R3434 00200
East of ROW ~35.9 acres
ROW Border = 1373'
150' Spray buffffer=4.73 acres=13.2% 

Sitton Brothers Inc 
MapTaxlot: R3434 00200
74.9 Acres  Zone EF80
Parcel B of 200- 
West of ROW ~31.2 Acres
ROW Border 1417'
150' Spray buffffer=4.88 acres=15.6%

Larry Pekkola
MapTaxlot: R3427 01000
68.7 acres  Zone EF80
ROW Border = 2027'
150' Spray buffer=6.98 acres=10.2%
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Kuehne Family Trust
MapTaxlot: R3427 00900
101.75 acres  Zone EF80
ROW Border 2291'
150' buffffer = 7.89 acres = 7.75%

1/2 of ROW currently farmed=1.58 acres
Total impact = 9.47 acres = 9.3%
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Kuehne Family Trust
MapTaxlot: R3427 00900
101.75 acres  Zone EF80
ROW Border 2291'
150' buffffer = 7.89 acres = 7.75%

Kuehne Family Trust
Clearly Visible
1/2 of ROW currently farmed
ROW Border 2291'=1.58 acres

Total impact = 9.47 acres = 9.3%
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Kuehne Family Trust
MapTaxlot: R3427 00900
101.75 acres  Zone EF80
ROW Border 2291'
150' buffffer = 7.89 acres = 7.75%
1/2 of ROW currently farmed = 1.58 acres
Total impact = 9.47 acres = 9.3%
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Alice	Pa))ridge 

Abandoned 
Rail ROW

Alice Patridge
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McCarthy

Abandoned 
Rail ROW

City Limits

Greg McCarthy 
MapTaxlot: R3415 00800
 50.0 Acres  Zone EF80
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150' Buffer
~4.7 Acres=9.4%

McCarthy

Coussens

150' buffffer
=7.76 acres=10.4%
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Abandoned 
Rail ROW

Only Access 
across ROW

Greg McCarthy 
Map Taxlot 1SR42600 00303
Map Taxlot 1SR42600 00304
Map Taxlot 1SR42600 00305
92.53 Acres total
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Kris Weinbender
12000 HIGHWAY 47
MapTaxlot: R3416 01100
4 acres  Zone EF80
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Brian & Roxanne Coussens
MapTaxlot: R3415 00601 30 Acres
MapTaxlot: R3415 00700 44.6 Acres

Abandoned 
Rail ROW

Coussens Family 
Joint Trust

Coussens Family 
Joint Trust

Property Access
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Coussens Family 
Joint Trust

150' Buffer Zone
 = 7.76 Acres=10.4%
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150' Buffer
~4.7 Acres=9.4%

McCarthy

Coussens

150' buffffer
=7.76 acres=10.4%
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Gordon Zimmerman
BJ Matthews
MapTaxlot: R3409 00400 80.61 Acres
West Side Zone EF80
West Side ROW Border 2072'
150' spray buffffer = 7.13 acres =8.85%
East Side of ROW Zone AF10 ~13.8 Acres
East Side ROW Border 1985'
150' spray buffffer = 6.84 acres =8.48%
Total Spray buffffer = 13.97 acres = 17.33%

60' wide 
Abandoned ROW
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60' wide 
Abandoned ROW

Access to East 
Field across ROW

Much of ROW 
currently farmed
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Gordon Dromgoole
MapTaxlot: R2434 00300  
38.95 Acres  Zone EF80
ROW Border 2477'
150' buffffer= 8.53 acres=21.9%

Gordon Dromgoole
MapTaxlot: R2434 01000  
22.22 Acres  Zone EF20
ROW Border 1808'
150' buffffer= 6.23 acres=28%

Paul M Dromgoole
BJ MAtthews
MapTaxlot: R2434 00200
16.83 Acres  Zone EF80
ROW Border 2140'
150' Buffffer= 7.37 acres=43.8%

60' wide 
Abandoned ROW
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Mark Van Dyke
Kopplin Farm
Farmed by Ben Van Dyke 
MapTaxlot: R3403 03300 
146.5 Acres
Zone EF80

150' Buffer Zone

18.18 Acres in 
spray buffer zone

~2 Acres 
Farmed in ROW

This is a newly planted
Hazlenut farm. Like other
pesticide labels,Hazelnut
sprays prohibit spraying
"around" recreational parks
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Mark Van Dyke
Kopplin Farm
Farmed by Ben Van Dyke 
MapTaxlot: R3403 03300 
146.5 Acres
Zone EF80

60' Wide 
Abandon ROW

Majority of ROW farmed, 
fertilized and 
conditioned for decades. 
Converted to Hazelnuts
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Mark Van Dyke
Kopplin Farm
MapTaxlot: R3403 03300 
146.5 Acres
Zone EF80

60' Abandon ROW

Majority of ROW farmed, 
fertilized and conditioned 
for decades. 

150' Buffer Zone
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Mark Van Dyke
Kopplin Farm
MapTaxlot: R3403 03300 
146.5 Acres
Zone EF80

60' Abandon ROW
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Jim Van Dyke
Thies Farm
MapTaxlot: R3403 01701
73.6 acres Zone EF80
East of ROW Parcel ~62.1 acres
ROW Border 1148' 150' spray buffer = 3.9 acres

West of ROW Parcel ~11.5 acres
ROW Border 992'  150' Spray buffer = 3.4 acres

Total Spray Buffer =7.3 acres= 10% of Thies Farm

Attachment 5 
Page 29 of 39







Janice Van Dyke
Farmed by Ben Van Dyke
MapTaxlot: R3404 013000
87.37 Acres  Zone EF80
ROW Border 2148'
150' buffer=7.4 acres=8.5%

Jim Van Dyke
Frost Farm
Farmed by Ben Van Dyke
MapTaxlot: R2434 03500  
57 Acres   Zone EF80
ROW Border 2765'
150' Buffer = 9.52 = 16.7%

WV-RV Development LLC
 Farmed by Ben Van Dyke 
MapTaxlot: R3403 01400  
18 Acres Zone LI
ROW border = 987'
150' buffer = 3.40 acres = 18.9%
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Kopplin Farm Mark Van Dyke - 
Farmed by Ben Van Dyke; 
East/west ROW Border=5324' 
150' buffer=18.3 acres 

Thies Farm
Jim Van Dyke 
Farmed by Ben Van Dyke
150' buffer=7.2 acres 

Frost Farm
Jim & Mark Van Dyke
Farmed by Ben Van Dyke 
Combined 150' buffer=
ROW border 3752'
150' buffer=12.9 acres=17.2%

Lee Schrepel
FruitHill Inc. 

John Van Dyke

Janice Van Dyke 
150' buffer=7.4 acres 

Attachment 5 
Page 31 of 39





















John Van Dyke
MapTaxlot: R3403 01700
21.7 acres  Zone EF80
ROW Border=835'
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Janice Van Dyke
Farmed by Ben Van Dyke
MapTaxlot: R3404 013000
87.37 Acres  Zone EF80
ROW Border 2148'
150' buffer=7.4 acres=8.5%

Jim Van Dyke
Frost Farm
Farmed by Ben Van Dyke
MapTaxlot: R2434 03500  
57 Acres   Zone EF80
ROW Border 2765'
150' Buffer = 9.52 = 16.7%

Jim and Mark Van Dyke
Farmed by Ben Van Dyke
MapTaxlot: R3403 01400  
18 Acres ROW border = 987'
150' buffer = 3.40 acres = 18.9%
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Mark Van Dyke
Kopplin Farm
Farmed by Ben Van Dyke
MapTaxlot: R3403 03300 
146.5 Acres
Zone EF80

150' Buffer Zone

18.18 Acres in 
spray buffer zone

~2 Acres 
Farmed in ROW

This is a newly planted 
Hazlenut farm. Like other 
pesticide labels,Hazelnut 
sprays prohibit spraying 
"around" recreational parks
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Lee Schrepel
Fruithill Inc
Parcel 1: R3403 03400 / 5.6 Acres
Parcel 2:  R3403 01200 / 3.23 Acres
Parcel 3:  R3403 01201 / 19.66 Acres
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30' Wide Trail in HI Zone 
0.78 acres= 13.9%.  
Abuts land zoned LI 
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Chris Mattson 
Tax Lot R2427 01501
Acres 24.14-includes ROW
Chris Mattson -Chemicals used 

Crossbow and Milestone* Per labels "only 
protected handlers may be in the 'area' 
during application.  Per ODA interp., this 
restriction could mean the whole field cannot 
be sprayed foreclosing this accepted farming 
practice.  

Abandoned Rail ROW
Currently grazed and irrigated

Chris MattsonChris Mattson

Open Livestock 
Crossing of ROW
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Chris Mattson 
Tax Lot R2427 01501
Acres 24.14 Zone EF20
East of ROW ~12.0 acres
ROW Border 936' 
150' Buffffer=3.22 acres =26.9%
Total buffffer=5.58 acres =24.2%

Chris Mattson
Tax Lot R2427 01501
Acres 24.14 Zone EF20
West of ROW ~11.0 acres
ROW Border 683' 
150' Buffffer=2.35 acres =21.4%
Total buffffer=5.58 acres =24.2%
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Jerry Steele
25400 NE WAPATO SCHOOL RD
Gaston, OR 
MapTaxlot: R2413 01800  22.65 Acres
Zone EF80 / EF20

Abandoned 
Rail ROW

Steele Jerry 
E & Sarah T
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150’ Buffer = 
1.31 ac.= 29%

ROW border = 2086’ 
150’ buffer=7.2 ac.=18%

150' buffer = 
4.96 acres= 26.4%

150' buffer = 
2.86 acres= 16.4%
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Open Crossing

Farmed Inside ROW

Farmed Inside ROW

Farmed Inside ROW

Farmed Inside ROW

Livestock
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wendie
Text Box
Country Lane DairyDEQ permitted dairy waste  land application authorized to property lines



150' buffer = 
4.88 acres= 15.6%

150' buffer = 
3.62 acres= 9.4%

150' buffer = 
4.73 acres= 13.2%
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150' buffer = 
4.88 acres= 15.6%

150' buffer = 
6.98 acres= 10.2%

150' buffer = 
3.62 acres= 9.4%

150' buffer = 
4.73 acres= 13.2%
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150' buffer = 
6.98 acres= 10.2%

150' buffer = 
9.47 acres= 9.3%

150' buffer = 
3.03 acres= 8.3%
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150' buffer = 
4.7 acres= 9.4%

150' buffer = 
7.76 acres= 10.4%
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150' buffer = 
13.97 acres= 17.3%

150' buffer = 
18.3 acres= 12.5%

150' buffer = 
7.3 acres= 10.0%

Dairy Farm

Attachment 6 
Page 10 of 15



Attachment 6 
Page 11 of 15



Farmed Inside ROW

Abandoned rail bed <15’

Buffer Strip inside ROW
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150' buffers 
18.3 acres = 12.5%
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150'buffer( EFU)= 
7.4 acres= 8.5%

150' buffer( EFU)= 
9.52 acres= 16.7%

150' buffer (zoned 
LI) = 3.4 acres=
18.9%

30' Trail in HI Zone 
0.78 acres= 13.9%
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150' buffer = 
6.23 acres= 28%

150' buffer = 
8.53 acres= 21.9%

150' buffer = 
7.37 acres= 43.8%

150' buffer = 
5.34 acres= 31.2%

150' buffer = 
3.22 acres= 26.9%

150' buffer = 
2.35 acres= 21.4%
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Specimen Label
ffi,Do*AgroSciences

M
a

I

Specialty Hefticide
@Trademark of Dow AgroSciences LLC

For control of susceptible weeds and certain woody plants, including many invasive and noxious weeds, on
non-cropland areas including industrial sites, rights-of-way (such as roadsides, electric utility and
communication transmission lines, pipelines, and railroads), non-irrigation ditch banks, natural areas (such as
wildlife management areas, wildlife openings, wildlife habitats, recreation areas, campgrounds, trailheads and
trails), and grazed areas in and around these sites.

IMPORTANT ADVISORY TO
PREVENT INJURY TO DESIRABLE
PLANTS
r lt is mandatory to follow the

"Use Precautions and
Restrictions" section of this
product label.

r Carefully read the section
"Plant flesr-dues or Manure.". Manure and urine from animals
consuming treated grass or hay
may contain enough aminopyralid
to cause injury to sensitive
broadleaf plants.

. lnform the recipient of hay or
manure from animals grazing
pastures or feeding on hay from
areas treated with aminopyralid
of the label use precautions and
restrictions.

o Consult with a Dow AgroSciences
representative if you do not
understand the "Use Precautions
and Restrictions".
Call [1 -(800) 263-1 196]
Gustomer lnformation Group.

Hay and Manure Management

Rangeland, Pasture,
Hayfield, CRP

W#$Y\W

Manure,
Compost,

Hay,
Beddi

Rangeland , Beans, Tomato*"1m



Acid Equivalent: aminopyralid (2-pyridine carboxylic acid, 4-amino-3,6-
dichloro-) - 21.1Yo - 2 lb/Sal

EPA Reg. No. 6271 9-537

Keep Out of Reach of Children

CAUTION
Refer to inside of label booklet for Directions for Use.

Notice: Read the entire label. Use only according to label directions.
Before using this product, read Warranty Disclaimer, Inherent Risks of
Use, and Limitation of Remedies at end of label booklet. lf terms are
unacceptable, return at once unopened.

ln case of emergency endangering health or the environment involving this
product, call 1-800-992-5994.

Agricultural Chemical: Do not ship or store with food, feeds, drugs or
clothing.

Not For Sale, Distribution, or Use in New York State.

GROUP 4 HERBICIDE

Active lngredient:
Triisopropanolammonium salt of 2-pyridine

carboxylic acid, 4-amino-3,6-dichloro-...... ...40.6%
Other lngredients ..................... ....... 59.4%
Total 100.0%
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First Aid (Gont.)
Have the product container or label with you when calling a poison
control center or doctor or going for treatment. You may also contact
1-800-992-5994 for emergency medical treatment information

Environmental Hazards
Do not apply directly to water, to areas where surface water is present or
to intertidal areas below the mean high water mark. Do not contaminate
water when disposing of equipment washwater or rinsate.

Directions for Use
It is a violation of Federal law to use this product in a manner inconsistent
with its labeling.
Read all Directions for Use carefully before applying.

Do not apply this product in a way that will contact workers or other
personsr either directly or through drift. Only protected handlers may be
in the area during application. For any requirements specific to your State
or Tribe, consult the agency responsible for pesticide regulation.

Not For Sale, Distribution, or Use in New York State.

Entry Restrictions: For applications on non-cropland areas, do not enter
or allow worker entry into treated areas until sprays have dried.

Storage and Disposal
Do not contaminate water, food, feed or fertilizer by storage or disposal.
Open dumping is prohibited.
Pesticide Storage: lf this product is exposed to subfreezing
temperatures, lhe active ingredient may crystallize and settle out of
solution. Under these conditions the product should be warmed to at
least 40'F and agitated well to dissolve any crystallized active ingredient
prior to use.
Pesticide Disposal: Wastes resulting from the use of this product may
be disposed of on site or at an approved waste disposal facility.

Nonrelillable containers 5 gallons or less:
Container Handling: Nonrefillable container. Do not reuse or refill this
container. Offer for recycling if available, or puncture and dispose of in
a sanitary landfill, or by incineration, or by other procedures allowed by
state and local authorities.
Triple rinse or pressure rinse container (or equivalent) promptly after
emptying. Triple rinse as follows: Empty the remaining contents
into application equipment or a mix tank and drain for 10 seconds
after the flow begins to drip. Fill the container 1/4 full with water and
recap. Shake for 10 seconds. Pour rinsate into application equipment
or a mix tank or store rinsate for later use or disposal. Drain for 10
seconds after the flow begins to drip. Repeat this procedure two more
times. Pressure rinse as follows: Empty the remaining contents
into application equipment or a mix tank and continue to drain for 10
seconds after the flow begins to drip. Hold container upside down
over application equipment or mix tank and continue to drain for 1O
seconds after the flow begins to drip. Hold container upside down
over application equipment or mix tank or collect rinsate for later use or
disposal. lnsert pressure rinsing nozzle in the side of the container, and
rinse at about 40 psi for at least 30 seconds. Drain for'10 seconds after
the flow begins to drip.

Refillable containers larger than 5 gallons:
Container Handling: Refillable container. Refill this container with
pesticide only. Do not reuse this container for any other purpose.
Cleaning the container before final disposal is the responsibility of
the person disposing of the container. Cleaning before refilling is the
responsibility of the refiller. To clean the container before final disposal,
empty the remaining contents from this container into application
equipment or a mix tank. Fill the container about 10% full with water.
Agitate vigorously or recirculate water with the pump for two minutes.
Pour or pump rinsate into application equipment or rinsate collection
system. Repeat this rinsing procedure two more times.

1-Tip

&
Tilt container to angle as
shown and lill head to
desired amount - use
vertical scale for
measuring. Container
should be closed-

2 - Level

Hold contain€r up-right
and check the amount for
accuracy. Add or subtract
as needed, using pour-
back scale as guide.

3 - Dispense

Remove cap on head and
pour into sprayer or other
devices. No fluid will pour
from the main container.
Replace cap for storage
in sealed condition.

Precautionary Statements
Hazards to Humans and Domestic Animals

CAUTION
Causes Moderate Eye lrritation

Avoid contact with eyes or clothing,

Personal Protective Equipment (PPE)
Applicators and other handlers must wear:. Long-sleeved shirt and long pants
. Shoes plus socks

Follow manufacturer's instructions for cleaning/maintaining PPE. lf no
such instructions for washables, use detergent and hot water. Keep and
wash PPE separately from other laundry.

User Safety Recommendations
Users should:
. Wash hands before eating, drinking, chewing gum, using tobacco or

the toilet.

First Aid
lf in eyes: Hold eye open and rinse slowly and gently with water for
15-20 minutes. Remove contact lenses, if present, after the first 5
minutes, then continue rinsing. Call a poison control center or doctor for
treatment advice.

2

not reuse or refill this
and of in
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Milestone@ VM specialty herbicide may be applied by aerial or ground
equipment to control susceptible weeds and certain woody plants, including
invasive and noxious weeds on non-cropland areas including industrial
sites, rights-of-way (including roadsides, electric utility and communication
transmission lines, pipelines, and railroads), non-irrigation ditch banks,
natural areas (including wildlife management areas, wildlife openings, wildlife
habitats, recreation areas, campgrcunds, trailheads and trails), and grazed
areas in and around these sites without injury to most grasses.

It is permissible to treat non-irrigation ditch banks, seasonally dry
wetlands (such as flood plains, deltas, marshes, swamps, or bogs) and
transitional areas between upland and lowland sites. Milestone VM can
be used to the waters edge. Do not apply directly to water and take
precautions to minimize spray drift onto water.

Resistance Management Guidelines
. r Development of plant populations resistant to this herbicide mode of

action is usually not a problem on non-cropland sites since these sites
receive infrequent pesticide applications.

o Similar looking biotypes of a given weed species occurring in a treated
area may vary in their susceptibility to a herbicide. Application of a
herbicide below its labeled rate may allow more tolerant weeds to
survive and a shift to more tolerant biotypes within the treated area.r Where identified, spreading of resistant weeds to other fields may be
prevented by cleaning harvesting and tillage equipment before moving
to other areas and by planting weed-free seed.o Contact your extension specialist, certified crop consultant, or Dow
AgroSciences representative for the latest resistance management
information.

Use Precautions and Restrictions

Gonsult with a Dow AgroSciences representative if you do
not understand the "Use Precautions and Restrictions."
Call (1-800-2tr1-1196) for more information.

e This product is not intended for reformulation or repackaging into
other end-use products.

r Maximum Application Rate: On all labeled use sites do not broadcast
apply more than 7 tl oz per acre of Milestone VM per year. The total
amount of Milestone VM applied broadcast, as a re-treatment,
and/or spot treatment cannot exceed 7 ll oz per acre per year. Spot
treatments may be applied at an equivalent broadcast rate of up to
O.22 lb acid equivalent (14 tl oz of Milestone VM) per acre per annual
growing season; however, not more than 50% of an acre may be
treated at that rate. Do not apply more than a total of 0.11 lb acid
equivalent (7 ll oz per acre of Milestone VM) per annual growing
season as a result of broadcast, spot or repeat applications.o Avoiding lniury to Non-Target Plants: Do not aerially apply
Milestone VM within 50 feet of a border downwind (in direction of
wind movement), or allow spray drift to come in contact with, any
broadleaf crop or other desirable broadleaf plants, including, but not
limited to, alfalfa, cotton, dry beans, flowers, grapes, lettuce, potatoes,
radishes, soybeans, sugar beets, sunflowers, tobacco, tomatoes
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or other broadleaf or vegetable crop, fruit trees, ornamental plants,
or soil where sensitive crops are growing or will be planted. Avoid
application under conditions that may allow spray drift because very
small quantities of spray may seriously injure susceptible crops. Read
and consider the "Precautions for Avoiding Spray Drift and Spray Drift
Advisory" at the end of the label to help minimize the potential for
spray drift.

. Milestone VM is highly active against many broadleaf plant
species, Do not use this product on areas where loss of desirable
broadleaf plants, including legumes, cannot be tolerated.

o Do not use on grasses grown for hay intended for export.o Do not use on grasses grown for seed production.
r Chemigation: Do not apply this product through any type of irrigation

system.
o Do not contaminate water intended for irrigation or domestic

purposes. Do not treat inside banks or bottoms of inigation ditches,
either dry or containing water, or other channels that carry water that
may be used for inigation or domestic purposes.

. Do not apply this product on residential or commercial lawns, turf,
or ornamental plantings.

. Trees adjacent to or in a treated area can occasionally be affected by
root uptake of Milestone VM. Do not apply Milestone VM within the
root zone of desirable trees unless such inlury can be tolerated. Use
special caution near roses, and leguminous trees such as locusts,
redbud, mimosa, and caragana.

. Seeding gra$ses:
- Preemergence: Milestone VM may be applied in the spring or early

summer, depending on the target weed species, and grass planted
the following fall or winter when appropriate for the grass species
being planted.

- Postemergence: During the season of establishment,
Milestone VM should be applied only after perennial grasses are
well established (have developed a secondary root system and are
vigorous. Most perennial grasses are tolerant to Milestone VM at
this stage of development. Milestone VM may suppress certain
established grasses, such as smooth bromegrass (Eromus rnermrs),
especially when plants are stressed by adverse environmental
conditions. Plants should recover from this transient suppression
with the onset of environmental conditions favorable to grass growth
and upon release from weed competition.r Seeding Legumes or Susceptible Wildflowers: Do not plant legumes

or susceptible wildflowers until a soil bioassay has been conducted
to determine if residues of Milestone VM remaining in the soil will
adversely affect establishment of legumes and wildflowers.o Grazing and Haying Restrictions: There are no restrictions on
grazing or hay harvest following application of Milestone VM at labeled
rates. Cutting hay too soon after spraying weeds will reduce weed
control . Wait 14 days after herbicide application to cut grass hay to
allow herbicide to work. Do not transfer grazing animals from areas
treated with Milestone VM to areas where sensitive broadleaf crops
occur without first allowing 3 days of grazing on an untreated pasture.
Otherwise, urine and manure may contain enough Milestone VM to
cause iniury to broadleaf plants.

. Grazing Poisonous Plants: Herbicide application may increase
palatability of certain poisonous plants. Do not graze treated areas
until poisonous plants are dry and no longer palatable to livestock.o Plant Residues or Manure:
- Do not use Milestone VM-treated plant residues, including hay

or straw from treated areas, or manure from animals that have
grazed forage or eaten hay harvested from treated areas within the
previous 3 days as compost or mulch that will be applied to areas
where commercially grown mushrooms or susceptible broadleaf
plants may be grown.

- Do not spread manure from animals that have grazed or
consumed forage or hay from treated areas within the previous 3
days on land used for growing susceptible broadleaf crops.

- Manure from animals that have grazed forage or eaten hay
harvested from Milestone VMtreated areas within the previous
3 days may only be spread on pasture grasses, grass grown for
seed, and wheat.

- Do not plant a broadleaf crop in fields treated in the previous year
with manure from animals that have grazed forage or eaten hay
harvested from Milestone VM{reated areas until an adequately
sensitive field bioassay is conducted to deiermine that the
Milestone VM residues in the soil is at a level that is not injurious to
the crop to be planted.

3

Storage and Disposal (Cont.)
a sanitary landfill, or by incineration, or by other procedures allowed by
state and local authorities.
Triple rinse or pressure rinse container (or equivalent) promptly after
emptying. Triple rinse as follows: Empty the remaining contents into
application equipment or a mix tank. Fill the container 1/4 full with
water. Replace and tighten closures. Tip container on its side and
roll it back and forth, ensuring at least one complete revolution, for
30 seconds. Stand the container on its end and tip it back and forth
several times. Turn the container over onto its other end and tip it back
and forth several times. Empty the rinsate into application equipment
or a mix tank or store rinsate for later use or disposal. Repeat this
procedure two more times. Pressure rinse as follows: Empty the
remaining contents into application equipment or a mix tank and
continue to drain for 10 seconds after the flow begins to drip. Hold
container upside down over application equipment or mix tank and
continue to drain for '10 seconds after the flow begins to drip. Hold
container upside down over application equipment or mix tank or collect
rinsate for later use or disposal. lnsert pressure rinsing nozzle in the
side of the container, and rinse at about 40 psi for at least 30 seconds.
Drain for 1 0 seconds after the flow to dri
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- To promote herbicide decomposition, plant residues should be
evenly incorporated in the surface soil or burned. Breakdown
of Milestone VM in plant residues or manure is more rapid
under warm, moist soil conditions and may be accelerated by
supplemental irrigation.

. Crop Rotation: Do not rotate non-cropland to cropland for one year
following an application of Milestone VM. Do not plant a broadleaf
crop until an adequately sensitive field bioassay shows that the
level of aminopyralid present in the soil will not adversely affect that
broadleaf crop.

o Field Bioassay lnstructions: ln a representative section of an area
previously treated with this product, plant short test rows of the
intended species across the original direction of application in a
manner to sample variability in field conditions such as soil texture, soil
organic matter, soil pH, rainfall pattern or drainage. The field bioassay
can be initiated at any time after application and before the planting
of the intended species. Observe the seeded species for symptoms
of herbicidal activity, such as poor stand (effect on seed germination),
chlorosis (yellowing), necrosis (dead leaves or shoots), or stunting
(reduced growth). lf herbicidal symptoms do not occur, the intended
seeded species may be planted. lf herbicidal activity is observed, do
not plant the field to the intended seeded species, plant only to wheat,
forage grasses, native grasses or grasses grown for hay.

Sprayer Clean-Out lnstructions
It is recommended that separate spray equipment be used on highly
sensitive crops such as tobacco, soybeans, peauts and tomatoes.
Do not use spray equipment used to apply Milestone VM for other
applications to land planted to, or to be planted to, broadleaf plants
unless it has been determined that all residues of this herbicide has been
removed by thorough cleaning of equipment.

Equipment used to apply Milestone VM should be thoroughly cleaned before
reusing to apply any other chemicals as follows:
1. Rinse and flush application equipment thoroughly after use. Dispose of

rinse water in non-cropland area away from water supplies.
2. Rinse a second time, adding 1 quart of household ammonia or tank

cleaning agent for every 25 gallons of water. Circulate the solution
through the entire system so that all internal surfaces are contacted (1 5 to
20 minutes). Let the solution stand for several hours, preferably overnight.

3. Flush the solution out of the spray tank through the boom.
4. Rinse the system twice with clean water, recirculating and draining

each time.
5. Spray nozzles and screens should be removed and cleaned separately.

Application Methods

Apply the specified rate of Milestone VM as a coarse low-pressure spray.
Do not apply this product with mist blower systems that deliver very fine
spray droplets. Spray volume should be sufficient to uniformly cover
foliage. lncrease spray volume to ensure thorough and uniform coverage
when target vegetation is tall and/or dense. To enhance foliage wetting
and coverage, an approved non-ionic agricultural surfactant may be
added to the spray mixture as specified by the sudactant label.

Ground Broadcast Application: Higher spray volumes (greater than 10
gallons per acre) generally provides belter coverage and better control,
particulady in dense and/or tall foliage.

Aerial Broadcast Application: Do not apply less than 2 gallons per acre
total spray volume. Five gallons per acre or greater will generally provide
better coverage and better control, particularly in dense and/or tall foliage.

High-Volume Foliar Application: High volume foliar treatments may
be applied at rates equivalent to broadcast up to a maximum ot 7 tl oz
per acre per annual growing season. Use sufficient spray volume to
thoroughly and uniformly wet foliage and stems but not to runoff.

Spot Application: Spot treatments may be applied at an equivalent
broadcast rate of up Io 0.22\b acid equivalent (14 fl oz of Milestone VM)
per acre per annual growing season; howeve( not more than 50% of an
acre may be treated at that rate. Do not apply more than a total of 0.11
lb acid equivalent (7 fl oz per acre of Milestone VM) per annual growing
season as a result of broadcast, spot or repeat applications. Spray
volume should be sufficient to thoroughly and uniformly wet weed foliage
but not to the point of runoff.
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Repeat treatments may be made, but the total amount of Milestone VM
applied must not exceed 7 Il ozper acre per year. To prevent misapplication,
spot treatments should be applied with a calibratedsprayer.

Note: Table I below shows mixes for various sprayer outputs in gallons
per acre (GPA).

Table 1: Amount of Milestone VM herbicide (in mL) to mix in 1 gallon
of water

Milestone VM amount (in mL) to mix
with various rates

Use a syringe to
measure cc

Conversions:
1 tsp=5p1 30mL=1 fluidounce 1 cc= 1 mL
3tsp = 1 Tbsp 2Tbsp = 1 fluid ounce

Table 2: Application rates in the table below are based on treating an
area of 1000 sq ft. An area of 1000 sq ft is about 31 .5 ft by 31 .5 ft (1 0.5
by 10.5 yards) in size. Mix the amount of Milestone VM (fl oz or milliliters)
corresponding to the desired broadcast rate in 0.5 to 2.5 gallons of water,
depending upon the spray volume required to treat 1000 sq ft. A delivery
volume of 0.5 to 2.5 gallons per 1000 sq ft is equivalent to 22 to 109
gallons per acre.

Note: 1 mL = 1 cc and 1 fluid ounce (fl oz) = Zg.e milliliters (mL) = 2
lablespoons = 6 teaspoons

To calculate the amount of Milestone VM for areas larger than lfiX)
sq ft: Multiply the table value (fl oz or milliliters) by the area to be treated in
"thousands" of square feet. For example, if the area to be treated is 3500 sq
ft, multiply the table value by 3.5 (3500 sq ft divided by 1000 sq ft = 3.5).

Mixing lnstructions
Mixing with Water: To prepare the spray, add about half the required
amount of water in the spray tank. Then, with agitation, add the specified
amount of Milestone and other registered tank mix herbicides. Finally,
with continued agitation, add the rest of the water and additives such as
surfactants or drift control and deposition aids.

Addition of Surfactants or Adjuvants on All Labled Use Sites: For
post emergent applications, a non-ionic surfactant (of at least 80% active
ingredient) at 0.25 to 0.5 o/o volume per volume (1 to 2 quarts per 100
gallons of spray) is recommended to enhance herbicide activity under
adverse environmental conditions (such as, high temperature, low relative
humidity, drought conditions, dusty plant surfaces) or when weeds are
heavily pubescent or more mature.

Tank Mixing with Other Herbicides: Milestone at rates of up to 7 fl oz
per acre may be mixed with labeled rates of other herbicides registered
for application on all labeled use sites. Milestone may be applied in tank

4

GPA 5Il ozla 7 ll ozla 'l4ll ozla

20 7.5 10.5 21.0

30 5.0 7.O 14.0

40 3.8 5.3 10.5

50 3.0 4.2 8.4

60 2.5 3.5 7.O

70 2.1 3.0 6.0

80 1.9 2.6 5.3

90 1.7 2.3 4.7

100 1.5 2.1 4.2

Amount of Milestone VM per 1fl)0 sq ft to
Equal Broadcast Rate

Broadcast Rate
(tl ozlacr,el

Amount of Milestone VM per 1000 sq ft
(fl oz) (Milliliters)

3 0.069 2

5 0.t15 3.4
a 0.161 4.8
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mix combination with labeled rates of other herbicides provided: (1) the
tank mix product is labeled for the timing and method of application for
the use site to be treated and (2) mixing is not prohibited by the label of
the registered tank mixed products, and (3) that the tank mix combination
is physically compatible (see tank mix compatibility testing below). When
tank mixing, use only in accordance with the restrictions, precautions and
limitations on the respective product labels.

. Read carefully and follow all applicable use directions, precautions,
and Iimitations on the respective product labels.o Do not exceed specified application rates. lf products containing
the same active ingredient are mixed, do not exceed the maximum
allowable active ingredient use rates.

o For direct injection or other spray equipment where the product
formulations will be mixed in undiluted form, special care should be
taken to ensure tank mix compatibility.. Always perform a jar test to ensure the compatibility of products to be
used in tank mixture.

Tank Mix Compatibility Testing: Perform a jar test prior to mixing in a
spray tank to ensure compatibility of Milestone and other pesticides or
carriers. Use a clear glass jar with lid and mix ingredients in the same
order and proportions as will be used in the spray tank. The mixture is
compatible if the materials mix readily when the jar is inverted several
times. The mixture should remain stable after standing for 1/2hour or,
if separation occurs, should readily remix if agitated. An incompatible
mixture is indicated by separation into distinct layers that do not readily
remix when agitated and/or the presence of flakes, precipitates, gels,
or heavy oily film in the jar. Use of an appropriate compatibility aid may
resolve mix incompatibility. lf the mixture is incompatible do not use that
tank mix partner in tank mixtures.

Mixing with Sprayable Liquid Fertilizer Solutions: Milestone is usually
compatible with liquid fertilizer solutions. lt is anticipated that Milestone
will not require a compatibility agent for mixing with fertilizers; however,
a compatibility test (jar test) should be made prior to mixing. Jar tests
are particularly important when a new batch of fertilizer or pesticide is

:used, when water sources change, or when tank mixture ingredients or'concentrations 
are changed. Compatibility may be determined by mixing

the spray components in the desired order and proportions in a clear
glass jar before large scale mixing of spray components in the spray tank.

Note: The lower the temperature of the liquid fertilizer, the greater
the likelihood of mixing problems. Use of a compatibility aid may be
required if Milestone is mixed with a 2,4-D-containing product and liquid
fertilizer. Mixing Milestone and 2,4-D in N-P or N-P-K liquid fertilizer
solutions is more difficult than mixing with straight nitrogen fertilizer
and should not be attempted without first conducting a successful
compatibility jar test. Agitation in the spray tank must be vigorous to be
comparable with jar test agitation. Apply the spray mixture the same day
it is prepared while maintaining continuous agitation. Rinse the spray tank
thoroughly after use.

Note: Foliar-applied liquid fertilizers themselves can cause yellowing of
the foliage of forage grasses and other vegetation.
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Milestone VM may be applied to all labeled use sites as an aerial or
ground broadcast treatment, as a spot or high volume foliar application,
to control susceptible weeds and certain woody plants, including invasive
weeds (see Weeds Controlled section).

Do not use Milestone VM if loss of legumes species or other
broadleaf species cannot be tolerated.

Milestone VM may be applied post emergence as a broadcast spray or
as a spot application to control weeds including, but not limited to, those
listed on this label. When a rate range is given use the higher rate to
control weeds at advanced growth stages, or under less than favorable
growing conditions, or for longer residual control. Best results are obtained
when spray volume is sufficient to provide uniform coverage of treated
weeds. For optimum uptake and translocation of Milestone, avoid mowing,
haying, shredding, burning or soil disturbance in treated areas for at least 14
days following application.

Milestone VM also provides preemergence control of emerging seedlings
of susceptible weeds, and re-growth of certain perennial weeds following
application. Preventing establishment of weeds will depend upon application
rate, season of application, and environmental conditions after application.

Milestone VM can provide long-term control of susceptible weeds. The
length of control is dependent upon the application rate, condition and
growth stage of target weeds, environmental conditions at and following
application, and the density and vigor of competing desirable vegetation.
Long-term weed control is most effective where grass vegetation is
allowed to recover from overgrazing, drought, etc., and compete with
weeds.

Milestone VM can be an important component of integrated vegetation
management programs designed to renovate or restore desired plant
communities. To maximize and extend the benefits of weed control
provided by Milestone VM, it is important that other vegetation
management practices, including proper grazing management, biological
control agents, replanting, fertilization, prescribed fire, etc., be used in
appropriate sequences and combinations to further alleviate the adverse
effects of weeds on desirable plant species and to promote development
of desired plant communities. Agricultural and natural resources
specialists with federal and state government agencies can provide
guidance on best management practices and development of integrated
vegetation management programs.

Weeds Controlled

The following weeds will be controlled with the rates of Milestone VM
indicated in table 3. For best results, most weeds should be treated
when they are actively growing and under conditions favorable for growth.
Use a higher rate in the rate range when growing conditions are less
than favorable or when weed foliage is tall and dense or when residual
control is desired. Milestone VM also provides preemergence control of
germinating seeds and control of emerged seedlings of susceptible weeds
following application.

Table 3: Weeds Controlled
Note: Numbers in parentheses (-) refer to specific use directions for a particular weeds species.
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Common Name Scientific Name
Rate

Range
(fl ozlacre)

Life Cycle Plant Family

amaranth, spiny Amaranthus spinosus 4lo 7 annual Amaranthaceae
bedstraw Galium spp. 4to7 perennial Rubiaceae
beggarticks Bidens spp. 4lo 7 annual Asteracea
broomweed, annual Am p h i ac hy ri s d rac u n cu I o i de s 4lo 7 annual Asteraceae
burdock, common*, ** Arctium minus 4to7 biennial Asteraceae
buttercup, hairy. Ranunculus sardous 4lo 7 annual Ranunculaceae
buttercup, tall*, ** Ranunculus acis 4lo7 perennial Banunculaceae
camelthorn Alhasi pseudalhasi 5to7 perennial Fabaceae
chamomile, scentless Matricaria inodora 4to7 annual Asteraceae
chicory* Cichorium intybus 4to7 perennial Asteraceae
chickweed Stellaria media 7 annual Caryophyllaceae

Specimen Label Revised 06-04-10



Table 3: Weeds Controlled (Cont.)
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Gommon Name Scientific Name
Rate

Range
Itl ozlacrel

Life Cycle Plant Family

cinquefoil, sulfur ('l)., -" Potentilla recta 4lo 7 perennial Rosaceae

cocklebur Xanthium strumarium 3to5 annual Asteraceae

clover Trifolium spp. 5to7 perennial Fabaceae

croton, tropic Croton qlandulosus 3to5 annual Euphorbiaceae

crownvetch Securigera varia 5to7 perennial Fabaceae

cudweed, purple Gamochaeta purpurea 4to7 annual Asteraceae

daisy, oxeye (1)-, .- Leucanthemum vulgare 4to7 perennial Asteraceae

dock, curly* Rumex crispus 4Io 7 perennial Polygonaceae

evening primrose, cutleaf Oenothera laciniata 4lo 7 annual Onaqraceae

fiddleneck, common Amsinckia intermedia 7 annual Boraginaceae

fireweed E pi I ob i u m an gu stifol i u m 5to7 perennial Onagraceae

fleabane, flax-leaf Conyza bonariensis 4lo 7 annual Asteraceae

hawkweed. oranqe (2)., ". Hieracium aurantiacum 4Io 7 perennial Asteraceae

hawkweed, yellow (2)', -. Hieracium caespitosum 4to7 perennial Asteraceae

henbit- Lamium amplexicaule 5to7 annual/
biennial

Lamiaceae

horsenettle, Carolina*. Solanum carolinense 4lo 7 perennial Solanaceae

horseweed (marestail) Convza canadensis 4lo 7 annual Asteraceae

ironweed, tall Vernonia gigantea 5to7 perennial Asteraceae

ironweed, western Vernonia baldwinii 7 perennial Asteraceae

knapweed, diffuse (3)., .- Centaurea diffusa 5to7 biennial/
perennial

Asteraceae

knapweed, Russian (4)., .. Acroptilon repens 5to7 perennial Asteraceae

knapweed, spotted (3)., -- Centaurea stoebe 5to7 biennial/
perennial

Asteraceae

knapweeds Centaurea spp. 5Io 7 biennial/ perennial Asteraceae

kudzu*, *. Pueraria montana 7 perennial Fabaceae

lady's thumb. Polygonum persicaria 3to5 annual Polygonaceae

lambsquarters Chenopodium album 5to7 annual Chenopodiaceae

lespedeza, annual Lespedeza striata 5to7 annual Fabaceae

locust, black Robinia pseudoacacia 7 woody perennial Fabaceae

locust, honey Gleditsia triacanthos 7 woody perennial Fabaceae

mayweed, scentless* Tri pleu rospe r mu m perfo rata 4lo 7 annual Asteraceae

mavweed, stinkinq., -- Anthemis cotula 7 annual Asteraceae

medic, black" Medicago lupulina 4to6 perennial Fabaceae

mlmosa Albizia julibrissin 7 woodv perennial Fabaceae

mullein (5) Verbascum spp. 7 biennial Scrophulariaceae

oxtonque, bristlv Picris echioides 5to7 biennial Asteraceae

raqweed, common** Am b ros i a arte m i si ifol i a 3to5 annual Asteraceae

ragweed, western Ambrosia psilostachva 4lo 7 perennial Asteraceae

raqwort, tansy*, ** Senecio jacobaea 5to7 perennial Asteraceae

redbud Cercls Canadensis 7 woodv perennial Fabaceae

rose Rosa spp. 7 Woodv perennial Rosaceae

rush skeletonweed Chondrilla juncea 5to7 perennial Asteraceae

smartweed, Pennsylvania Po lyg on u m pen sy lv an i cu m 3to5 annual Polvqonaceae

sneezeweed, bitter Helenium amarum 4lo7 annual Asteraceae

soda apple, tropical (6)-, .. Solanum viarum 5to7 perennial Solanaceae

sowthistle, perennial*, ** Sonchus arvensrs 3to5 perennial Asteraceae

spanishneedles Bidens bipinnata 4to7 annual Asteraceae

starthistle, Malta (7).,-- Centaurea melitensrb 3to5 annual Asteraceae

starthirstle, PurPle (7) -.-' Centaurea calcitrapa 3to5 biennial Asteraceae

starthistle, yellow (7)", .. Centau rea so Istiti al i s 3to5 annual Asteraceae

St. Johnswort, common Hvpericum perforatum 5to7 perennial Clusiaceae
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*.Plants

Table 3: Weeds Controlled (Cont.)

are introduced species that are indicated to be NRCS, PLANTS Database (http://plants.
as noxious weeds in at least one state (PLANTS Database, USDA-N RCS, http://plants. usda. gov/index. html).
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The following drift management requirements must be followed to avoid
offtarget drift movement from aerial applications:

1. The distance of the outer most operating nozzles on the boom must
not exceed 75% of wingspan or 85%o of the rotor diameter.

2. Nozzles should be pointed backward parallel with the air stream or
not pointed downwards more than 45 degrees.

State regulations must be followed.

The applicator should be familiar with and take into account the
information covered in the following Aerial Drift Reduction Advisory.
This information is advisory in nature and does not supersede mandatory
label requirements.

Aerial Drift Reduction Advisory
lnformation on Droplet Size: The most effective way to reduce drift potential
is to apply large droplets. The best drift management strategy is to apply the
largest droplets that provide sufficient coverage and control. Applying larger
droplets reduces drift potential, but will not prevent drift if applications are
made improperly, or under unfavorable environmental condilions (see Wind,
Temperature and Humidity, and Temperature lnversions).

Controlling Droplet Size:
. Volume - Use high flow rate nozzles to apply the highest practical

spray volume. Nozzles with higher rated flows produce larger
droplets.

fl) Sulfur cinquefoil or oxeye daisy: Apply Milestone at 4 to 6 ll oz per acre to plants in the prebud stage of development.(2) Qrange or yellow hawkweeds: Apply Milestone aI 4lo 7 fl oz per acre to plants in the bdlting stage-of development.(3) Diffuse and spotted knapweeds: Apply Milestone at 5 to 7 fl oz per acre when plants are actively growing with the optimum time of application
occurring from rosette to the bolting stages of development or in the fall. Plants will be controlled by mid-summer aniJ fall applications even
though plants may not show any changes in form or stature the year of application.

(4) Russian knapweed: Apply Milestone at 5 to 7 fl oz per acre to plants in the spring and summer to plants from early bud to flowering stage and to
dormant plants in the fall.

(5) Mullein: Apply to the rosette stage
(6) Tropical soda apple: Apply Milestone at 5 to 7 fl oz per acre at any growth stage, but application by flowering will reduce seed production

potential.

\l) Malta, purple, and Yellow s!_arthistler Apply Milestone at 3 to 5 fl oz per acre to plants at the rosette through bolting growth stages.(8) Full, musk, and plumeless thistles: Apply lt/ilestone at 3 to 5 fl oz per acre in the spring and early summeito rosetie-br bolting 
-plants 

or in the
fall to seedlings and rosettes. Apply at 4 to 5 fl oz when plants are at the late bolt through early flowering growth stages. 2,4-DAi 1 lb aelacre
should be tank-mixed with Milestone starting at the late bud stages

(9) 9anada.thistle:. Apply Milestone at 5 to 7 fl oz per acre either in the spring to plants in the prebud to early bud growth stage - the goal is to
.. ,. i1_su1e all plants have emerged. Applications are also effective in the fall before a killing frosi.
(1 0) Absinth wormwood: Apply 6 lo 7 fl oz per acre before wormwood is 12 inches tall. When applying by air on CRP, coverage is important and a
minimum of 3 GPA is specified. Remove old duff and litter by fire or mowing for best results

Precautions for Avoiding Spray Drift
Avoid application under conditions that may allow spray drift because
very small quantities of spray, which may not be visible, may injure
susceptible crops. This product should be applied only when the
potential for drift to adjacent sensitive areas (e.9., residential areas, bodies
of water, non-target crops and other plants) is minimal (e.9., when wind
is blowing away from the sensitive areas. A drift control aid may be
added to the spray solution to further reduce the potential for drift. lf a
drift control aid is used, follow the use directions and precautions on the
manufacturer's label. Do not use a thickening agent with Microfoil,
Thru-Valve booms, or other spray delivery systems that cannot
accommodate thickened spray solutions.

Ground Equipment: With ground equipment spray drift can be reduced
by keeping the spray boom as low as possible; by applying 10 gallons
or more of spray per acre; by keeping the operating spray pressures at
the manufacturer's specified minimum pressures for the specific nozzle
type used (low pressure nozzles are available from spray equipment
manufacturers); and by spraying when the wind velocity is low (follow
state regulations). Avoid calm conditions which may be conducive
to thermal inversions. Direct sprays no higher than the tops of target
vegetation and keep spray pressures low enough to provide coarse spray
droplets to minimize drift.

Aerial Application: Avoid spray drift at the application site. The
interaction of many equipment-and weather-related factors determine the
potential for spray drift. Users are responsible for considering all these
factors when making decisions.
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Common Name Scientific Name
Rate

Range
(ll ozlacrel

Lile Cycle Plant Family

sunflower, common Helianthus annuus 4lo 7 annual Asteraceae
teasel Dipsacus spp. 4to7 biennial Dipsacaceae
thistle, artichoke Cynara cardunculus 5to7 perennial Asteracea
thistle, bull (8)., .- Cirsium vulgare 3to5 biennial Asteraceae
thistle, Canada (9)., -. Cirsium arvense 5to7 perennial Asteraceae
thistle, woolly distaff Carthamus lanatus 4lo 7 annual Asteraceae
thistle, Italian Carduus pycnocephalus 7 annual Asteraceae
thistle, musk (8)-, .- Carduus nutans 3to5 biennial Asteraceae
thistle, Plumeless (8)-, -- Carduus acanthoides 3to5 biennial Asteraceae
thistle, Scotch", "" Onopordum acanthium 5to7 biennial Asteracea
vetch Vicia spp. 3to7 perennial Fabaceae
wisteria Wisteria brachybotris 7 woody perennial Fabaceae
wormwood, absinth(l 0)., ." Artemisia absinthium 6to7 perennial Asteraceae
yarrow, common Achillea millefolium 7 perennial Asteraceae

- ^^.,/i^t^- L+-
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. Pressure - Do not exceed the nozzle manufacturer's specified
pressures. For many nozzle types lower pressure produces larger
droplets. When higher flow rates are needed, use higher flow rate
nozzles instead of increasing pressure.

. Number of Nozzles - Use the minimum number of nozzles that will
provide uniform coverage.

. Nozzle Orientation - Orient nozzles so that the spray is released
parallel to the airstream to produce larger droplets than other
orientations. Significant deflection from horizontal will reduce droplet
size and increase drift potential.

. Nozzle Type - Use anozzle type that is designed for the intended
application. With most nozzle types, narrower spray angles produce
larger droplets. Consider using low-drift nozzles. Solid stream
nozzles oriented straight back produce the largest droplets and the
lowest drift.

Boom Length: The distance of the outer most operating nozzles on the
boom must not exceed 75% of wingspan or 85Vo of rotor diameter.

Application Height: Applications should not be made at a height greater
than 1 0 feet above the top of the largest plants unless a greater height is
required for aircraft safety. Making applications at the lowest height that
is safe reduces exposure of droplets to evaporation and wind.

Swath Adjustment: When applications are made with a crosswind,
the swath will be displaced downwind. Therefore, on the up and
downwind edges of the field, the applicator must compensate for this
displacement by adiusting the path of the aircraft upwind. Swath
adjustment distance should increase, with increasing drift potential
(higher wind, smaller drops, etc.).

Wind: Drift potential is lowest between wind speeds of 2 to 10 mph.
However, many factors, including droplet size and equipment type
determine drift potential at any given speed. Application should be
avoided below 2 mph due to variable wind direction and high inversion
potential. Note: Local terrain can influence wind patterns. Every
applicator should be familiar with local wind patterns and how they affect
spray drift.

Temperature and Humidity: When making applications in low relative
humidity, set up equipment to produce larger droplets to compensate
for evaporation. Droplet evaporation is most severe when conditions are
both hot and dry.

Temperature lnversions: Applications should not occur during a
local, low level temperature inversion because drift potential is high.
Temperature inversions restrict vertical air mixing, which causes small
suspended droplets to remain in a concentrated cloud. This cloud
can move in unpredictable directions due to the light variable winds
common during inversions. Temperature inversions are characterized
by increasing temperatures with altitude and are common on nights
with limited cloud cover and light to no wind. They begin to form as
the sun sets and often continue into the morning. Their presence can
be indicated by ground fog; however, if fog is not present, inversions
can also be identified by the movement of the smoke from a ground
source or an aircraft smoke generator. Smoke that layers and moves
laterally in a concentrated cloud (under low wind conditions) indicates
an inversion, while smoke that moves upward and rapidly dissipates
indicates good vertical air mixing.

Terms and Conditions of Use
lf terms of the following Warranty Disclaimer, lnherent Risks of Use and
Limitation of Remedies are not acceptable, return unopened package
at once to the seller for a full refund of purchase price paid. To the
extent permitted by law, otherwise, use by the buyer or any other
user constitutes acceptance of the terms under Warranty Disclaimer,
lnherent Risks of Use and Limitation of Remedies.

Warranty Disclaimer
Dow AgroSciences warrants that this product conforms to the
chemical description on the label and is reasonably fit for the purposes
stated on the label when used in strict accordance with the directions,
subject to the inherent risks set forth below. To the extent permitted
by law, Dow AgroSciences MAKES NO OTHER EXPRESS OR IMPLIED
WARRANTY OF MERCHANTABILIry OR FITNESS FOR A PARTICULAR
PURPOSE OR ANY OTHER EXPRESS OR IMPLIED WARRANW.
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lnherent Risks of Use
It is impossible to eliminate all risks associated with use of this
product. Crop injury, lack of performance, or other unintended
consequences may result because of such factors as use of the
product contrary to label instructions (including conditions noted on
the label, such as unfavorable temperatures, soil conditions, etc.),
abnormal conditions (such as excessive rainfall, drought, tornadoes,
hurricanes), presence of other materials, the manner of application, or
other factors, all of which are beyond the control of Dow AgroSciences
or the seller. To the extent permitted by law, all such risks shall be
assumed by buyer.

Limitation of Remedies
To the extent permitted by law, the exclusive remedy for losses or
damages resulting from this product (including claims based on contract,
negligence, strict liability, or other legal theories), shall be limited to, at
Dow AgroSciences' election, one of the following:

1. Refund of purchase price paid by buyer or user for product bought,
or

2. Replacement of amount of product used.

To the extent permitted by laq Dow AgroSciences shall not be liable for
losses or damages resulting from handling or use of this product unless
Dow AgroSciences is promptly notified of such loss or damage in writing.
To the extent permitted by law, in no case shall Dow AgroSciences be
liable for consequential or incidental damages or losses.

The terms of the Warranty Disclaimer, lnherent Risks of Use and this
Limitation of Remedies cannot be varied by any written or verbal
statements or agreements. No employee or sales agent of Dow
AgroSciences or the seller is authorized to vary or exceed the terms of the
Warranty Disclaimer or this Limitation of Remedies in any manner.

@Trademark of Dow AgroSciences LLC

Produced lor
Dow AgroSciences LLC
lndianapolis, lN 46268

Label Code: D02-880-003
Replaces Label : D02-880-002
LOES Number: O1O-O2121

EPA accepted 12/4/09

Revisions:
1. Added advisory and graphics to prevent injury to desirable plants
2. Added restrictions on grasses grown for hay intended for export,

grasses grown for seed, turf, and poisonous plants
3. Revised Storage and Disposal
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--- On Tue, 4/4/17, MELBO Robert I
<Robert.I.MELBO@odot.state.or.us<mailto:Robert.I.MELBO@odot.state.or.us>>
wrote:

From: MELBO Robert I <Robert.I.MELBO@odot.state.or.us<mailto:Robert.I.MELBO@odot.state.or.us>> Subject: 
RE: Yamhill County Rail Trail
To: "'eric torrence'" <tetorrence66@yahoo.com<mailto:tetorrence66@yahoo.com>>
Date: Tuesday, April 4, 2017, 12:59 PM
Hi, Eric

    I apologize for the long delay in responding to your email, which arrived here about an hour after I left the office 
to begin 14 days of vacation.  I just got back to work yesterday (the 3rd) and had 430 emails awaiting me in my 
inbox.

  I don't have a recollection of that ride you gave me back in my W&P days but I am sure I appreciated it at the time!  
So much time has passed since those days, which were without any doubt the best and most fun years of my 
railroading career.

I haven't been attending any of the meetings regarding the proposed trail on the former rail corridor between St. 
Joseph and Seghers but I am in favor of preserving the integrity of the right of way by any method we can. Looking 
back, I was working for Southern Pacific in Oregon when the decision was made to abandon the West Side Branch 
as a through route between Hillsboro and St. Joseph.  As assistant superintendent of the Oregon Division, I opposed 
sacrificing the West Side line in favor of keeping the Newberg Branch because the latter had heavy grades and 
multiple trestles associated with Rex Hill whereas the West Side had a relatively easy profile.  SP could have 
continued to serve Sherwood from Cook, and Newberg from St. Joseph, and not stranded any customers, while 
abandoning the trackage between Newberg and Sherwood.  But two factors drove the decision to do it the way it was 
done.  The first was that, as a Portland-Whiteson route, it was less mileage via Newberg than via Hillsboro, and, 
second, the Newberg line was laid with 90-pound and heavier rail compared to the West Side, which was nearly all 
75-pound steel.  So the Newberg line was better situated to handle the heaviest loads permitted at the time, which 
were 263,000 pounds gross vehicle weight.

    So the first piece of the West Side to go was the 12 miles between Carlton and Seghers in 1984, followed in 1991 
by 4.67 miles between Carlton and St. Joseph.  Although the Carlton-St. Joseph abandonment was effective on 
March 16, 1991, some of the trackage northward from St. Joe was still in place when the Willamette & Pacific was 
created in February of 1993, and I was successful in convincing SP to retain the line up to Gun Club road as support 
trackage for the steel mill at McMinnville.

    I'm pretty sure federal rail-banking legislation existed at the time of both abandonments, but there evidently was 
no interest then in preserving the corridor for a trail.  Thus SP, and later successor Union Pacific, were free to 
dispose of the right of way piecemeal to willing buyers.
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As an aside, the most southern end of the West Side Branch between Transfer (junction with the Coos Bay Branch
west of Eugene) and Monroe had been abandoned in two increments many years previously.  The 11 miles between
Transfer and Cheshire were abandoned in 1935 and the 9 miles between Cheshire and Monroe followed suit in
1957.  Both of these abandonments predated rails-to-trails legislation and SP did sell off most of the right of way
south of Cheshire.  But, rather surprisingly, most of right of way between Cheshire and Monroe still belonged to the
railroad at the end of the last century.  It wasn't until the very early 2000s that UP disposed of most of the land south
of Monroe.

    Similarly, the right of way between St. Joseph and Seghers was still intact when UP acquired SP in 1996 and still
mostly belonged to UP when I did a property survey 8 to 10 years ago.  Insofar as I know, there have been only two
property sales that have bifurcated the corridor up until the present time.  But if the integrity of the corridor can be
preserved by a public entity acquiring it for a trail, then that is the best case scenario for its eventual reuse by a
railroad.  The most expensive and controversial aspect of highway and railroad building is acquiring and assembling
the property necessary for a right of way.  That's the principle underlying rail-banking legislation, which is really
rails-to-trail-to-rails (although a lot of trail proponents seem to forget the trail-to-rails part and, let's be honest, that
doesn't happen very often anyway).  So the West Side Branch in the 1980s and early 1990s lost out on being
"officially" rail-banked because there was no trail-use champion.  But we are very fortunate in that the corridor has
remained mostly intact for all these years and can still be acquired and preserved.

    To be frank, there is just no reason at this time to rebuild a rail line between Seghers and St. Joseph.  Portland &
Western does intend to replace the trestle over Rock Creek east of Sherwood, which will restore the Newberg
Branch as a connector to Portland, although there is little traffic at present to move over that line.  However, I
believe eventually will come a demand for expanded regional rail transit, probably in the form of extending TriMet's
commuter rail service (WES), linking Portland with Yamhill County, and this will best be realized by utilizing both
the West Side and Newberg corridors.

Using both lines will avoid the inefficiencies of end-to-end commuter operations that typically run almost empty in
one direction in the morning, and then in the opposite direction in the evening.  Instead, McMinnville could be
served by a circular configuration with trains running both directions around the circle, touching Tualatin,
Beaverton, Hillsboro, Carlton, McMinnville, Newberg and Sherwood.  Still to be determined is how to best connect
such a service with downtown Portland, whether that's via MAX, as it is today, or through extending WES service
into Portland via Lake Oswego and southeast Portland.

    This is all going to take some time to play out.  But I do believe that preserving the corridor for trail-use at this
time is step one toward eventual return of rails through Yamhill.

Robert I. Melbo
State Rail
Planner
Oregon Department of
Transportation
Rail and Public Transit
Division
555 13th Street, N.E., Suite 3
Salem, Oregon 97301
(503)
986-4137    FAX (503) 986-3183
robert.i.melbo@odot.state.or.us<mailto:robert.i.melbo@odot.state.or.us>

-----Original
Message-----
From: eric torrence [mailto:tetorrence66@yahoo.com]

Sent: Monday, March 20, 2017 6:53 PM
To: MELBO Robert I
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Subject:
Yamhill County Rail Trail

Hello Bob,

My name is Eric Torrence. You might remember me from the day I gave you a ride from a locomotive that you
parked by Orchard Ave. in McMinnville back in W&P days.

I'd like to know when the next time you'll be come to a Yamhill County public meeting about that goofy rail trail.
I've been talking with county commissioner Mary Starrett about said trail and she's against it. She's been trying to
get  new county commissioner Rick Olson to see the need for the rail to be put back in. I as a rail fan/modeler and
supporter of rail hope that the light can be turned on with all commissioners to get the tracks put back.

I also know that we'll have those train haters along for the ride, but they'll be shut down in a polite way as well.

Thank you
Eric.
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From: Wendie Kellington
To: Kullac@co.yamhill.or.us; starrettm@co.yamhill.or.us; olsonr@co.yamhill.or.us
Cc: vanfarm; Christian Boenisch (boenischc@co.yamhill.or.us); Todd Sadlo; Sarah Mitchell; Daniel Kearns; Alice

Patridge; Allen Sitton (allencsitton@embarqmail.com); B. J. Matthews (bjmatt9@gmail.com); Ben Van Dyke
(vandykeben@yahoo.com); Brian Coussens (glencoefarms@frontier.com); Bryan Schmidt
(milkman@startmail.com); Chris Mattson; Chris Mattson - Yamhelas Trail (ryegrass.cm@gmail.com); Darren
Sutherland (drsuth@hotmail.com); Eric Kuehne (erickuehne@yahoo.com); Greg McCarthy
(groundzerofarm@aol.com); Jeff Bernards (nwhandtools@yahoo.com); Jim & Julie Van Dyke; Kris Weinbender;
Lee Schrepel; Lester Sitton (lsitton@onlinenw.com); Lynne Wiser (whiterhino4x4@comcast.net); Mark and Velma
Van Dyke (markvandyke6@gmail.com); Mark Gaibler (markgaibler@gmail.com); Maryalice Pfeiffer
(tpfeiffer2@frontier.com); Richard and Christy Cloepfil (Chriscloepfil@aol.com); Ron Fennern
(ronfennern@yahoo.com); Scott Bernards (scottbernardsfarm@gmail.com); Tom Hammer
(tom@tomhammerfarms.com)

Bcc: Senator Johnson; Sen.BetsyJohnson@oregonlegislature.gov
Subject: RE: Connect VI Grant Yamhelas Trail -Consideration of approval of a contract for services between Yamhill

County and OBEC
Date: Tuesday, March 12, 2019 10:23:00 AM

Commissioners,
 
This firm represents, John Van Dyke, Ben Van Dyke, Jim and Julie Van Dyke, Van Dyke
Farms, Ben Van Dyke Farms, Mark Van Dyke, all of whom own or operate farms adjacent to
the proposed Yamhelas Trail bridges.  Please include this correspondence in the record of the
above matter.  In the above referenced agenda item, you are being asked to bind the county to
a contract to construct one pedestrian bridge and design, engineer, and obtain permitting for a
total of three bridges – bridges that are the most expensive part of the proposed Yamhelas
Trail.  You must deny this wholly unlawful end run attempt that truly makes a mockery of the
land use process.  The land upon which the bridges are proposed is zoned EFU.  The proposed
trail and its bridges are not allowed uses of EFU zoned land without a conditional use permit. 
There is no conditional use permit and, with all due respect, one cannot be lawfully granted in
light of the proposed trail’s impact on farm uses as outlined by the Oregon Supreme Court in
Stop the Dump.  The county may not lawfully commit the county to construct and permit such
bridges when they lack even a scintilla of required land use approval.  The bridges will
themselves cause significant impacts on farm practices and will add significant costs to
accepted farm practices, as those terms are understood in Stop the Dump and, because the
proposed contract commits the county to the proposed trail, its impacts are even more far
reaching than the proposed bridges themselves.  Approving the proposed bridges by
contractually committing the county to fully construct one bridge and make the other two
bridges shovel ready, without any required land use approval, impermissibly prejudges the
pending conditional use permit process, and essentially ends the pending CUP process with
this contract approval decision.  There has been no public hearing or other public vetting for
you to know the scope of the impacts of the proposal you are being asked to approve.  A few
adverse impacts on the farmers who farm along the proposed bridges are below:
 

1.      Bridge construction and study will introduce vehicles which will bring invasive or
foreign seed which could germinate or pollenate with our clients’ OSU certified grass
seed operations;

2.      Even for non-certified crops like hazelnuts, which our clients also grow in this area,
invasive weeds are a problem because the farmers will have to manage for them.

3.      There is no access or staging area for such bridges other than on land that is farmed by
our clients.  They have no intention of authorizing staging or access.  Presumably the
county would “take” the same in eminent domain. A huge impact on the farmers. 

4.      The presence of people doing the bridge construction and permitting work will trigger
pesticide label and application exclusion zone requirements, foreclosing spraying crops
within 150’ (Oregon AEZ), 100’ (federal AEZ) of where bridge and permitting
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workers are present.  This will take whole rows of hazelnuts and other row crops out of
production.  It will also require the farmers who grow certified seed in this area to
establish a minimum new isolation strip of at least 165 feet from the contaminant
sources to maintain seed purity or risk lost certification (essential to the commercial
sale viability of these farmers’ seed crops) and un-merchantable seed.  This results in
an important adverse change to the farmers’ accepted farming practices (devastating)
and imposes important (actually also devastating) new costs on them.

 
We will appear at the Thursday formal session to make a record, if this moves forward to that. 
If this agenda item is approved, we will appeal it to LUBA as a significant impacts land use
decision, which it certainly would be.  But the better course is, and we ask that, the county
refuse this shameful applicant-led effort to end run the land use process.  Thank you.  Regards,
Wendie Kellington
 

Wendie L. Kellington|Attorney at Law.
P.O. Box 159
Lake Oswego Or
97034
(503) 636-0069 office
(503) 636-0102 fax 
wk@klgpc.com
www.wkellington.com
 
This e-mail transmission is intended only for the use of the individual or entity to which it is addressed, and may contain
information that is PRIVILEGED, CONFIDENTIAL, and exempt from disclosure by law.  Any unauthorized
dissemination, distribution or reproduction is strictly prohibited.  If you have received this transmission in error,
please immediately notify the sender and permanently delete this transmission including any attachments in their
entirety.
 
 
From: vanfarm [mailto:vanfarm@juno.com] 
Sent: Tuesday, March 12, 2019 9:13 AM
To: Kullac@co.yamhill.or.us; starrettm@co.yamhill.or.us; olsonr@co.yamhill.or.us
Cc: Wendie Kellington <wk@klgpc.com>
Subject: Re: Connect VI Grant Yamhelas Trail
 
Commissioners,
On your agenda today is consideration of approval of a contract for services for the Westsider
trail bridge project in the amount of $534,695.00
You cannot in clear conscience bring this forward for a vote as it would be perceived as a
predetermined decision of the remand case before you which the record is still open.
Therefore, I request that this item be removed from consideration.
Thank you,
               John 
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Misc. Contracts and Agreements 
No. 31632 

3-02-17 

 GRANT AGREEMENT 
CONNECTOREGON VI 

OREGON DEPARTMENT OF TRANSPORTATION 
CONNECTOREGON FUND PROGRAM 2016 

Project Name: Yamhelas Westsider Trail: Bridge Construction 
 

This Agreement is made and entered into by and between the State of Oregon, acting by and through 
its Department of Transportation, hereinafter referred to as “ODOT,” and “Yamhill County”, acting 
by and through its Board of Commissioners, hereinafter referred to as “Recipient,” both hereinafter 
referred to individually or collectively as “Party” or “Parties.” 

1. Effective Date.  This Agreement shall become effective on the date this Agreement is fully 
executed and approved as required by applicable law.  Unless otherwise terminated or extended, 
Grant Funds under this Agreement shall be available for Project Costs incurred on or before the 
earlier of five years after the Effective Date or the third anniversary date of the Lottery Revenue 
Bonds (the “Bonds”) issued, in part, to fund this grant (Availability Termination Date).  No Grant 
Funds are available for any expenditures before the Effective Date or after the Availability 
Termination Date. ODOT’s obligation to disburse Grant Funds under this Agreement shall end as 
provided in Section 6.b.iv of this Agreement. 
 

2. Agreement Documents.  This Agreement consists of this document and the following documents: 
 

a. Exhibit A: Project Description, Key Milestones, Schedule and Budget 
b. Exhibit B Recipient Requirements 
c. Exhibit C: Subcontractor Insurance 
d. Exhibit D: Memorandum of Agreement and Acknowledgement of ODOT Assistance  
e. Exhibit E: Application and documents provided by Recipient to ODOT prior to the    

execution of the Agreement 
 

Exhibits A through E are incorporated by reference into this Agreement.  Exhibits A through D 
are attached hereto.  In the event of a conflict between two or more of the documents 
comprising this Agreement, the language in the document with the highest precedence shall 
control.  The precedence of each of the documents comprising this Agreement is as follows, 
listed from highest precedence to lowest precedence:  this Agreement without Exhibits; Exhibit 
D; Exhibit A; Exhibit B; Exhibit C; Exhibit E.  
  

3. Project Cost; Grant Funds; Match.   The total Project Cost is estimated at $2,967,457.  In 
accordance with the terms and conditions of this Agreement, ODOT shall provide Recipient Grant 
Funds in an amount not to exceed $1,012,186 or seventy (70) percent of the total eligible Project 
Costs, whichever is less, of eligible Project Costs described in Section 6 hereof. ODOT 
acknowledges that Recipient has met the required match.  ODOT shall reimburse Recipient for one 
hundred (100) percent of the amount of eligible costs until the sum of $1,012,186 is reached. 
Recipient shall provide matching funds for all Project Costs as described in Exhibit A.  ODOT will 
withhold five (5) percent of the Grant Funds to be distributed as provided in Section 6.c.  
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4. Project: 
  
a. Use of Grant Funds.  The Grant Funds shall be used solely for the Project described in 

Exhibit A and shall not be used for any other purpose.  No Grant Funds will be disbursed for 
any changes to the Project unless such changes are approved by ODOT by amendment 
pursuant to Section 11.c hereof. 

b. Eligible Project Costs. The Grant Funds will only be used for Recipient’s actual Project Costs 
to the extent those costs are (a) reasonable, necessary and directly used for the Project,          
(b) costs permitted by generally accepted accounting principles established by the 
Governmental Accounting Standards Board, as reasonably interpreted by the State, to be 
capitalized to an asset that is part of the Project, (c) capital expenditures for federal income tax 
purposes within the meaning of Section 1.150-1(b) of the Internal Revenue Code (the “Code”), 
and (d) eligible or permitted uses of the Grant under State law and this Agreement.   

Eligible Project Costs do NOT include operating and working capital expenditures charged to 
the Project by Recipient or payments made to related parties, do NOT include loans or grants 
to be made to third parties, and may only include the payment of principal due on interim 
financing for the Project with the prior written consent of the State. 

c. Project Change Procedures. 
 
i. If Recipient anticipates Project key milestones will be delayed by more than ninety (90) 

days from the key milestones shown in Exhibit A, Recipient shall submit a Request for 
Change Order (Form 734-2648), the form of which is hereby incorporated by reference, to 
ODOT’s Project Liaison as soon as Recipient becomes aware of any possible delay. The 
Request for Change Order must be submitted prior to the milestone completion date shown 
in Exhibit A.  The fillable form can be downloaded on-line at the following address:  
http://www.oregon.gov/ODOT/TD/AT/Pages/Forms_Applications.aspx  

 
ii. Recipient shall not proceed with any changes to Project scope or delivery schedule prior to 

the execution of an amendment to this Agreement executed in response to ODOT’s 
approval of a Request for Change.  A Request for Change Order may be rejected at the 
discretion of ODOT. ODOT may choose to request review by the Oregon Transportation 
Commission. 

 
5. Progress Reports. 

 
a. Monthly Reports.  Recipient shall submit monthly progress reports to ODOT using the 

ConnectOregon Monthly Progress Report (Form 734-2668), attached by reference and made a 
part of this Agreement.  ODOT will appoint a Project Liaison after execution of this 
Agreement and provide Recipient with the contact information.  Progress reports must be 
submitted to the ODOT Project Liaison and ODOT’s ConnectOregon Program Manager by the 
first Wednesday of each month. The fillable form can be downloaded on-line at the following 
address:  http://www.oregon.gov/ODOT/TD/AT/Pages/Forms_Applications.aspx 
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b. Final Report.  Recipient shall submit a written report to ODOT’s ConnectOregon Program 
Manager that identifies the number of jobs created or retained both during construction and 
after Project completion, as a direct result of this Project.  The report must also include the 
number of jobs projected in the application.  This report must also include data on the 
methodology that measures the Project's success as described in the grant application. The 
report must be received and approved by ODOT within eighteen (18) months after the 
completion of Project. Recipient’s obligation to provide this report will survive expiration of 
this Agreement.  Recipient shall use (“Final Report” Form 734-2947), which also must be 
signed by Recipient.  The form is available at: 
http://www.oregon.gov/ODOT/TD/AT/Pages/Forms_Applications.aspx. 
 

6.  Disbursement and Recovery of Grant. 
   
a. Disbursement Generally.  ODOT shall reimburse eligible costs incurred in carrying out the 

Project, as described in and limited by Section 4.b., up to the Grant Fund amount provided in 
Section 3. Reimbursements shall be made by ODOT within forty-five (45) days of ODOT’s 
approval of a request for reimbursement from Recipient.  Recipient must pay its contractors, 
consultants and vendors prior to submitting invoices to ODOT for reimbursement.  Requests 
for Reimbursement will identify the Project, Agreement number, Project start and end date, the 
request for reimbursement number or the account number or both, and itemize all expenses as 
well as provide a detailed breakdown of Project Costs expended and Grant Funds reimbursed 
to date, and the amount of undisbursed Grant Funds.  Upon request by ODOT, Recipient shall 
provide to ODOT proof of payment and backup documentation supporting Recipient’s 
invoices. Requests for reimbursement shall be submitted monthly for any month for which 
Recipient seeks reimbursement of eligible costs. Eligible costs are the reasonable and 
necessary costs incurred by the Recipient, or under a subagreement described in Section 9 of 
this Agreement, in performance of the Project and that are not excluded from reimbursement 
by ODOT, either by this Agreement or by exclusion as a result of financial review or audit. 
 

b. Conditions Precedent to Disbursement.  ODOT’s obligation to disburse Grant Funds to 
Recipient is subject to satisfaction, with respect to each disbursement, of each of the following 
conditions precedent: 
 
i. ODOT has received funding, appropriations, limitations, allotments, or other expenditure 

authority sufficient to allow ODOT, in the exercise of its reasonable administrative 
discretion, to make the disbursement. 
 

ii. Recipient is in compliance with the terms of this Agreement, including without limitation 
completion of all prerequisites for reimbursement provided in Exhibit B. 

 
iii. Recipient’s representations and warranties set forth in Section 7 hereof are true and correct 

on the date of disbursement with the same effect as though made on the date of 
disbursement. 

 
iv. Recipient has provided to ODOT a request for reimbursement in accordance with Section 

6.a.  Recipient must submit its final request for reimbursement following completion of the 
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Project and no later than ninety (90) days after the earlier of completion of the Project or 
the Availability Termination Date.  Failure to submit the final request for reimbursement 
within ninety (90) days after the completion of the Project or the Availability Termination 
Date could result in non-payment. 

 
c. Retainage.  ODOT will withhold five percent retainage from the amount paid pursuant to each 

reimbursement request and shall release this retainage to Recipient as the following conditions 
are met: 
 
i. Eighty percent (80%) of the five percent retainage shall be released to Recipient upon final 

project acceptance by ODOT. 
 

ii. Twenty percent (20%) of the five percent retainage shall be released to Recipient upon 
approval by ODOT of the report described in Section 5.b of this Agreement.  In accordance 
with Administrative Rule OAR 731-035 and Oregon Laws 2013, Chapter 723 (House Bill 
5008) ODOT may not pay and the Recipient forfeits the amount under this paragraph if the 
Recipient does not submit the report required by Section 5.b on or before the due date.  
Recipient acknowledges and agrees that Recipient may not apply for another 
ConnectOregon grant during the next application cycle if Recipient fails to submit the 
report required by Section 5.b on or before the due date. 
 

d. Recovery of Grant Funds.  Any Grant Funds disbursed to Recipient under this Agreement 
that are expended in violation of one or more of the provisions of this Agreement 
(“Misexpended Funds”) or that remain unexpended on the earlier of the Availability 
Termination Date or termination of this Agreement must be returned to ODOT.  Recipient 
shall return all Misexpended Funds to ODOT promptly after ODOT’s written demand and no 
later than fifteen (15) days after ODOT’s written demand.  Recipient shall return all 
unexpended Grant Funds to ODOT within fourteen (14) days after the earlier of the 
Availability Termination Date or termination of this Agreement. 
 

7. Representations and Warranties of Recipient.  Recipient represents and warrants to ODOT as 
follows: 
 
a. Organization and Authority.  Recipient is duly organized and validly existing under the laws 

of the State of Oregon and is eligible to receive the Grant Funds.  Recipient has full power, 
authority and legal right to make this Agreement and to incur and perform its obligations 
hereunder, and the making and performance by Recipient of this Agreement (1) have been duly 
authorized by all necessary action of Recipient and (2) do not and will not violate any 
provision of any applicable law, rule, regulation, or order of any court, regulatory commission, 
board, or other administrative agency or any provision of Recipient’s Articles of Incorporation 
or Bylaws, if applicable, (3) do not and will not result in the breach of, or constitute a default 
or require any consent under any other agreement or instrument to which Recipient is a party 
or by which Recipient or any of its properties may be bound or affected.  No authorization, 
consent, license, approval of, filing or registration with or notification to any governmental 
body or regulatory or supervisory authority is required for the execution, delivery or 
performance by Recipient of this Agreement. 
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b. Binding Obligation.  This Agreement has been duly executed and delivered by Recipient and 

constitutes a legal, valid and binding obligation of Recipient, enforceable in accordance with 
its terms subject to the laws of bankruptcy, insolvency, or other similar laws affecting the 
enforcement of creditors’ rights generally. 
 

c. No Solicitation.  Recipient’s officers, employees, and agents shall neither solicit nor accept 
gratuities, favors, or any item of monetary value from contractors, potential contractors, or 
parties to subagreements. No member or delegate to the Congress of the United States or State 
of Oregon employee shall be admitted to any share or part of this Agreement or any benefit 
arising therefrom. 
 

d. No Debarment.  Neither Recipient nor its principals is presently debarred, suspended, or 
voluntarily excluded from any federally-assisted transaction, or proposed for debarment, 
declared ineligible or voluntarily excluded from participating in this Agreement by any state or 
federal agency. Recipient agrees to notify ODOT immediately if it is debarred, suspended or 
otherwise excluded from any federally assisted transaction for any reason or if circumstances 
change that may affect this status, including without limitation upon any relevant indictments 
or convictions of crimes. 
 

e. Compliance with Oregon Taxes, Fees and Assessments. Recipient is, to the best of the 
undersigned(s) knowledge, and for the useful life of the Project will remain, current on all applicable 
state and local taxes, fees and assessments. 
 

f. Representations and Covenants Regarding the Tax-Exempt Status of Bonds. 
 
i. Recipient acknowledges that the Bonds issued to fund this grant have been or are expected to 
be issued with the interest paid on the Bonds excludable from gross income for federal income 
tax purposes and that the uses of the Grant proceeds and the Project by Recipient during the 
term of the Bonds may impact the tax-exempt status of the Bonds.  Recipient agrees to comply 
with all applicable provisions of the Code necessary to protect the exclusion of interest on the 
Bonds from federal income taxation. 

ii.  Recipient shall not, without prior written consent of ODOT, permit more than five percent 
(5%) of the Project to be used in a "private use" by a "private person" (as defined in the Code) 
if such private use could result in the State of Oregon, receiving direct or indirect payments or 
revenues from the portion of the Project to be privately used. 

This paragraph f. shall survive any expiration or termination of this Agreement. 
 

g. The warranties set forth in this Section 7 are in addition to, and not in lieu of, any other 
warranties set forth in this Agreement or implied by law. 
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8. Records Maintenance and Access; Audit. 
 
a. Records, Access to Records and Facilities.  Recipient shall make and retain proper and 

complete books of record and account and maintain all fiscal records related to this Agreement 
and the Project in accordance with all applicable generally accepted accounting principles, 
generally accepted governmental auditing standards and state minimum standards for audits of 
municipal corporations. Recipient shall ensure that each of its subrecipients and subcontractors 
complies with these requirements. ODOT, the Secretary of State of the State of Oregon 
(Secretary) and their duly authorized representatives shall have access to the books, 
documents, papers and records of Recipient that are directly related to this Agreement, the 
funds provided hereunder, or the Project for the purpose of making audits and examinations.  
In addition, ODOT, the Secretary and their duly authorized representatives may make and 
retain excerpts, copies, and transcriptions of the foregoing books, documents, papers, and 
records. Recipient shall permit authorized representatives of ODOT, and the Secretary to 
perform site reviews of the Project, and to inspect all vehicles, real property, facilities and 
equipment purchased by Recipient as part of the Project, and any transportation services 
rendered by Recipient. 
 

b. Retention of Records.  Recipient shall retain and keep accessible all books, documents, 
papers, and records, that are directly related to this Agreement, the funds or the Project until 
the date that is three (3) years following the later of the final maturity or earlier retirement of 
all of the Bonds funding the Grant (including the final maturity or redemption date of any 
obligations issued to refund the Bonds, or such longer period as may be required by other 
provisions of this Agreement or applicable law, following the Availability Termination Date. 
State anticipates issuing 20 year Lottery Revenue bonds, therefore, Recipient should anticipate 
retaining project records until at least June 30, 2040. It is recommended that the Recipient 
consult with the State before final destruction of Project records.  If there are unresolved audit 
questions at the end of the period described in this Section 8, Recipient shall retain the records 
until the questions are resolved.  
 

c. Expenditure Records.  Recipient shall document the expenditure of all Grant Funds disbursed 
by ODOT under this Agreement.  Recipient shall create and maintain all expenditure records in 
accordance with generally accepted accounting principles and in sufficient detail to permit 
ODOT to verify how the Grant moneys were expended. 
 
This Section 8 shall survive any expiration or termination of this Agreement. 
 

9. Recipient Subagreements and Procurements 
 
a. Subagreements.  Recipient may enter into agreements with sub-recipients, contractors or 

subcontractors (collectively, “subagreements”) for performance of the Project. 
 
i. All subagreements must be in writing, executed by Recipient and must incorporate and 

pass through all of the applicable requirements of this Agreement to the other party or 
parties to the subagreement(s). Use of a subagreement does not relieve Recipient of its 
responsibilities under this Agreement. 

Attachment 9 
Page 44 of 60



ODOT/Yamhill County 
Agreement No. 31632 

7 
 

 
ii. Recipient shall require all of its contractors performing work under this Agreement to name 

ODOT as a third party beneficiary of Recipient’s subagreement with the Contractor and to 
name ODOT as an additional oblige on contractors’ bonds. 

 
iii. Recipient agrees to provide ODOT with a copy of any signed subagreement upon request 

by ODOT.  Any substantial breach of a term or condition of a subagreement relating to 
funds covered by this Agreement must be reported by Recipient to ODOT within ten (10) 
days of its being discovered. 

 
b. Subagreement indemnity; insurance.  

  
i. Recipient’s subagreement(s) shall require the other party to such subagreements(s) that 

is not a unit of local government as defined in ORS 190.003, if any, to indemnify, defend, 
save and hold harmless ODOT and its officers, employees and agents from and against 
any and all claims, actions, liabilities, damages, losses, or expenses, including attorneys’ 
fees, arising from a tort, as now or hereafter defined in ORS 30.260, caused, or alleged 
to be caused, in whole or in part, by the negligent or willful acts or omissions of the other 
party to Recipient’s subagreement or any of such party’s officers, agents, employees or 
subcontractors (“Claims”). It is the specific intention of the Parties that ODOT shall, in 
all instances, except for Claims arising solely from the negligent or willful acts or 
omissions of ODOT, be indemnified by the other party to Recipient’s subagreement(s) 
from and against any and all Claims. 
 

ii. Any such indemnification shall also provide that neither Recipient’s subrecipient(s), 
contractor(s) nor subcontractor(s), nor any attorney engaged by Recipient’s subrecipient(s), 
contractor(s) nor subcontractor(s) shall defend any claim in the name of ODOT or any 
agency of the State of Oregon, nor purport to act as legal representative of the State of 
Oregon or any of its agencies, without the prior written consent of the Oregon Attorney 
General. The State may, at any time at its election, assume its own defense and settlement 
in the event that it determines that Recipient’s subrecipient is prohibited from defending 
the State, or that Recipient’s subrecipient is not adequately defending the State’s interests, 
or that an important governmental principle is at issue or that it is in the best interests of the 
State to do so. The State reserves all rights to pursue claims it may have against Recipient’s 
subrecipient if the State of Oregon elects to assume its own defense. 

 
iii. Recipient shall require the other party, or parties, to each of its subagreements that are not 

units of local government as defined in ORS 190.003 to obtain and maintain insurance of 
the types and in the amounts provided in Exhibit C to this Agreement. 

 
c. Procurements.  Recipient shall make purchases of any equipment, materials, or services for 

the Project under procedures that comply with Oregon law, including all applicable provisions 
of the Oregon Public Contracting Code and rules, ensuring that: 
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i. all applicable clauses required by federal statute, executive orders and their implementing 
regulations are included in each competitive procurement; 
 

ii. all procurement transactions are conducted in a manner providing full and open 
competition; 

 
iii. procurements exclude the use of statutorily or administratively imposed in-state or 

geographic preference in the evaluation of bids or proposals (with exception of locally 
controlled licensing requirements). 

 
10. Termination 

 
a. Termination by ODOT.  ODOT may terminate this Agreement effective upon delivery of 

written notice of termination to Recipient, or at such later date as may be established by ODOT 
in such written notice, if: 
 
i. Recipient fails to perform the Project within the time specified herein or any extension 

thereof or commencement, continuation or timely completion of the Project by Recipient 
is, for any reason, rendered improbable, impossible, or illegal; or 
 

ii. ODOT fails to receive funding, appropriations, limitations or other expenditure authority 
sufficient to allow ODOT, in the exercise of its reasonable administrative discretion, to 
continue to make payments for performance of this Agreement; or 

 
iii. Federal or state laws, rules, regulations or guidelines are modified or interpreted in such a 

way that the Project is no longer allowable or no longer eligible for funding under this 
Agreement; or 

 
iv. The Project would not produce results commensurate with the further expenditure of funds; 

or 
 
v. Recipient takes any action pertaining to this Agreement without the approval of ODOT and 

which under the provisions of this Agreement would have required the approval of ODOT. 
 

b. Termination by Recipient.  Recipient may terminate this Agreement effective upon delivery 
of written notice of termination to ODOT, or at such later date as may be established by 
Recipient in such written notice, if: 
 
i. The requisite local funding to continue the Project becomes unavailable to Recipient;   

  
ii. Federal or state laws, rules, regulations or guidelines are modified or interpreted in such a 

way that the Project is no longer allowable or no longer eligible for funding under this 
Agreement. 

 
iii. ODOT fails to make payments due in accordance with this Agreement. 
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c. Termination by Either Party.  Either Party may terminate this Agreement upon at least ten 
(10) days’ notice to the other Party and failure of the other Party to cure within the period 
provided in the notice, if the other Party fails to comply with any of the terms of this 
Agreement. 
 

d. Rights upon Termination; Remedies.  Any termination of this Agreement shall not prejudice 
any rights or obligations accrued prior to termination.  The remedies set forth in this 
Agreement are cumulative and are in addition to any other rights or remedies available at law 
or in equity. 
 

11. GENERAL PROVISIONS 
 
a. Contribution.  If any third party makes any claim or brings any action, suit or proceeding 

alleging a tort as now or hereafter defined in ORS 30.260 (“Third Party Claim”) against ODOT 
or Recipient with respect to which the other Party may have liability, the notified Party must 
promptly notify the other Party in writing of the Third Party Claim and deliver to the other 
Party a copy of the claim, process, and all legal pleadings with respect to the Third Party 
Claim. Each Party is entitled to participate in the defense of a Third Party Claim, and to defend 
a Third Party Claim with counsel of its own choosing. Receipt by a Party of the notice and 
copies required in this paragraph and meaningful opportunity for the Party to participate in the 
investigation, defense and settlement of the Third Party Claim with counsel of its own 
choosing are conditions precedent to that Party’s liability with respect to the Third Party 
Claim. 
 
With respect to a Third Party Claim for which ODOT is jointly liable with Recipient (or would 
be if joined in the Third Party Claim), ODOT shall contribute to the amount of expenses 
(including attorneys’ fees), judgments, fines and amounts paid in settlement actually and 
reasonably incurred and paid or payable by Recipient in such proportion as is appropriate to 
reflect the relative fault of ODOT on the one hand and of the Recipient on the other hand in 
connection with the events which resulted in such expenses, judgments, fines or settlement 
amounts, as well as any other relevant equitable considerations. The relative fault of ODOT on 
the one hand and of Recipient on the other hand shall be determined by reference to, among 
other things, the Parties’ relative intent, knowledge, access to information and opportunity to 
correct or prevent the circumstances resulting in such expenses, judgments, fines or settlement 
amounts. ODOT’s contribution amount in any instance is capped to the same extent it would 
have been capped under Oregon law, including the Oregon Tort Claims Act, ORS 30.260 to 
30.300, if ODOT had sole liability in the proceeding. 
 
With respect to a Third Party Claim for which Recipient is jointly liable with ODOT (or would 
be if joined in the Third Party Claim), Recipient shall contribute to the amount of expenses 
(including attorneys’ fees), judgments, fines and amounts paid in settlement actually and 
reasonably incurred and paid or payable by ODOT in such proportion as is appropriate to 
reflect the relative fault of Recipient on the one hand and of ODOT on the other hand in 
connection with the events which resulted in such expenses, judgments, fines or settlement 
amounts, as well as any other relevant equitable considerations. The relative fault of Recipient 
on the one hand and of ODOT on the other hand shall be determined by reference to, among 
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other things, the Parties’ relative intent, knowledge, access to information and opportunity to 
correct or prevent the circumstances resulting in such expenses, judgments, fines or settlement 
amounts. Recipient’s contribution amount in any instance is capped to the same extent it would 
have been capped under Oregon law, including the Oregon Tort Claims Act, ORS 30.260 to 
30.300, if it had sole liability in the proceeding. 
 

b. Dispute Resolution.  The Parties shall attempt in good faith to resolve any dispute arising out 
of this Agreement. In addition, the Parties may agree to utilize a jointly selected mediator or 
arbitrator (for non-binding arbitration) to resolve the dispute short of litigation. 
 

c. Amendments.  This Agreement may be amended or extended only by a written instrument 
signed by both Parties and approved as required by applicable law. 
 

d. Duplicate Payment.  Recipient is not entitled to compensation or any other form of duplicate, 
overlapping or multiple payments for the same work performed under this Agreement from 
any agency of the State of Oregon or the United States of America or any other party, 
organization or individual. 
 

e. No Third Party Beneficiaries.   ODOT and Recipient are the only Parties to this Agreement 
and are the only Parties entitled to enforce its terms.  Nothing in this Agreement gives, is 
intended to give, or shall be construed to give or provide any benefit or right, whether directly 
or indirectly, to a third person unless such a third person is individually identified by name 
herein and expressly described as an intended beneficiary of the terms of this Agreement. 
 

f. Notices.  Except as otherwise expressly provided in this Agreement, any communications 
between the Parties hereto or notices to be given hereunder shall be given in writing by 
personal delivery, facsimile, email or mailing the same, postage prepaid, to Recipient Contact 
or ODOT Contact at the address or number set forth on the signature page of this Agreement, 
or to such other addresses or numbers as either Party may hereafter indicate pursuant to this 
Section 11.f. Any communication or notice personally delivered shall be deemed to be given 
when actually delivered. Any communication or notice delivered by facsimile shall be deemed 
to be given when receipt of the transmission is generated by the transmitting machine, and to 
be effective against ODOT, such facsimile transmission must be confirmed by telephone notice 
to ODOT Contact. Any communication by email shall be deemed to be given when the 
recipient of the email acknowledges receipt of the email. Any communication or notice mailed 
shall be deemed to be given when received.  
 

g. Governing Law, Consent to Jurisdiction.  This Agreement shall be governed by and 
construed in accordance with the laws of the State of Oregon without regard to principles of 
conflicts of law.  Any claim, action, suit or proceeding (collectively, “Claim”) between ODOT 
(or any other agency or department of the State of Oregon) and Recipient that arises from or 
relates to this Agreement shall be brought and conducted solely and exclusively within the 
Circuit Court of Marion County in the State of Oregon. In no event shall this section be 
construed as a waiver by the State of Oregon of any form of defense or immunity, whether 
sovereign immunity, governmental immunity, immunity based on the eleventh amendment to 
the Constitution of the United States or otherwise, from any Claim or from the jurisdiction of 
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any court.  Each party hereby consents to the exclusive jurisdiction of such court, waives any 
objection to venue, and waives any claim that such forum is an inconvenient forum. 
 

h. Compliance with Law.  Recipient shall comply with all federal, state and local laws, 
regulations, executive orders and ordinances applicable to the Agreement or to the 
implementation of the Project, including without limitation as described in Exhibit B.  Without 
limiting the generality of the foregoing, Recipient expressly agrees to comply with (i) Title VI 
of Civil Rights Act of 1964; (ii) Title V and Section 504 of the Rehabilitation Act of 1973; (iii) 
the Americans with Disabilities Act of 1990 and ORS 659A.142; (iv) all regulations and 
administrative rules established pursuant to the foregoing laws; and (v) all other applicable 
requirements of federal and state civil rights and rehabilitation statutes, rules and regulations. 
 

i. Insurance; Workers’ Compensation.   All employers, including Recipient, that employ 
subject workers who provide services in the State of Oregon shall comply with ORS 656.017 
and provide the required Workers’ Compensation coverage, unless such employers are exempt 
under ORS 656.126. Employer’s liability insurance with coverage limits of not less than 
$500,000 must be included. Recipient shall ensure that each of its subrecipient(s), 
contractor(s), and subcontractor(s) complies with these requirements. 
 

j. Independent Contractor.  Recipient shall perform the Project as an independent contractor 
and not as an agent or employee of ODOT.  Recipient has no right or authority to incur or 
create any obligation for or legally bind ODOT in any way.  ODOT cannot and will not control 
the means or manner by which Recipient performs the Project, except as specifically set forth 
in this Agreement.  Recipient is responsible for determining the appropriate means and manner 
of performing the Project. Recipient acknowledges and agrees that Recipient is not an 
“officer”, “employee”, or “agent” of ODOT, as those terms are used in ORS 30.265, and shall 
not make representations to third parties to the contrary. 
 

k. Severability.  If any term or provision of this Agreement is declared by a court of competent 
jurisdiction to be illegal or in conflict with any law, the validity of the remaining terms and 
provisions shall not be affected, and the rights and obligations of the Parties shall be construed 
and enforced as if this Agreement did not contain the particular term or provision held to be 
invalid. 
 

l. Counterparts.  This Agreement may be executed in two or more counterparts (by facsimile or 
otherwise), each of which is an original and all of which together are deemed one agreement 
binding on all Parties, notwithstanding that all Parties are not signatories to the same 
counterpart. 
 

m. Integration and Waiver.  This Agreement, including all Exhibits, constitutes the entire 
agreement between the parties on the subject matter hereof.  There are no understandings, 
agreements, or representations, oral or written, not specified herein regarding this Agreement.  
The delay or failure of either party to enforce any provision of this Agreement shall not 
constitute a waiver by that party of that or any other provision.  Recipient, by the signature 
below of its authorized representative, hereby acknowledges that it has read this Agreement, 
understands it, and agrees to be bound by its terms and conditions. 
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THE PARTIES, by execution of this Agt·eement, hereby acknowledge that their s1gnmg 
representatives have read this Agreement, understand it, and agree to be bound by its terms and 
conditions. 

The Oregon Tl'anspo1tation Commission at its August 2016 meeting approved the ConnectOregon VI 
project application list and delegated authority to the Direc~or of the Or gon Department of 
Transpoitation to enter into project agreements. 

Yamhill County, by and thl'ough its Board of STAT ◄ 0 ON y and t ough its 
Commissioners Depiu·t of rtation 

By---~ 
(Legally design t d r resentntive) 

Name S+an /JrJ moitth 
(pdnted) 

Date 3 / q /c).Q/ 1 
~ i 

By . -'ffit.1~.cf'/ ,;2.. UJb..__----
Name 7?(f!il.A✓.J.,t:J ,L · (.?./.S r.:J✓ 
(printed) 

Date , i /9 /£2.D1'7 - ---'-<-J1L.....L...7f.--=___;-4-____ _ 

APPROVEDASTOLEGAL 
SUFFICIENCY 

Recipient's Legal Counsel 

Date ~<) :) l \ '.7 
Recipient Contact: 
Jayne Mercer, Project Manager 
5 3 5 NE 5th Street · 
McMinnville, OR 97128 
503-474-4991 
mel'ce1j@co.yamhi11.or.us 

By _ _ -1f----+- --- -----
Director 

Date ____.,5,,__"~/ O_.,_( ~1 __ 
AP.PROV AL RECOMMENDED 

By .Mt~---· 
Freight Plancing ~ Manager 

Date~3=-+h-+-+l~I] __ _ 

APPROVED AS TO LEG.AL SUFFICIENCY 
By Marvin D. Fjordbeck, Senior Assistant 
Attorney General by emaiJ 2/8/2017. 

ODOT Contact: 
Marie Wl'ight, ConnectOregon Progrnm Manager 
ODOT - Active Transportation Section 
555 13th Street NE 
Salem, OR 97301 
503-986-3327 
marie.a.wright@odot.state.or.us 
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EXHIBIT A 
Project Description, Key Milestones, Schedule and Budget 

Agreement No. 31632 
Application Number: 2B0409 

Project Name:  Yamhelas Westsider Trail: Bridge Construction 
 

A. PROJECT DESCRIPTION  

The Project includes planning and design of three pedestrian bridges and constructs one of the bridges.  
The Project consists of design of pedestrian bridges along the Yamhelas Westsider Trail including a) an 
approximately 103-foot single span structure identified as Unnamed Creek No. 1 Bridge (South of Stag 
Hollow Creek); and b) an approximately 82-foot single span structure identified as Unnamed Creek No. 
2 Bridge (north of Fryer Road).  A third bridge, approximately 111 feet in length, single span pedestrian 
bridge, identified as Stag Hollow Creek bridge, will be designed and constructed.   The bridge will be 
open to the public and is expected to provide a safer route to schools in the community. The Stag Hollow 
Creek bridge will include five 48-inch precast, prestressed box girders supported on reinforced concrete 
pile caps and drive piles.  

B. PROJECT KEY MILESTONES AND SCHEDULE  

Project has six (6) Key Milestone(s). Key Milestones are used for evaluating performance on Project 
as described in the Agreement. Key Milestones cannot be changed without an amendment to the 
Agreement.  

If Recipient anticipates Project Key Milestones will be delayed by more than ninety (90) days, 
Recipient shall submit a Request for Change Order, as described in Section 4(c) of the Agreement, to 
the ODOT Project Liaison as soon as Recipient becomes aware of any possible delay. The Request for 
Change Order must be submitted prior to the Key Milestone completion date shown in this Exhibit. 

The anticipated start date of Project is: 3/15/2017 

The estimated completion date of Project is: 10/31/2019 

Table 1: Key Milestones 

Key 
Milestone 

Description Estimated Due Date 

1 Scoping and planning 5/31/2017 

2 Right of way and land acquisition 04/30/2017 

3 Permits 11/30/2017 

4 Final plans/bidding engineering documents 4/30/2018 

5 Construction contract award 11/30/2018 
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6 Project completion 10/31/2019 

 

Table 2 – Funding Breakdown 

A Total Project Cost $2,967,457 

B Grant Award Amount  $1,012,186 

C Recipient Match (must be at least 30% of Total Project Cost) $1,955,271 
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EXHIBIT B 
Recipient Requirements 

 
I. Recipient shall comply with all applicable requirements of ORS 367.080 to 367.086, OAR 

chapter 731, Division 35. Failure by Recipient to comply with these requirements will subject 
Recipient to the sanctions as described in OAR735-035-0080. 
 

II. Recipient shall comply with ORS 280.518, which requires any economic development program 
financed with proceeds from the state lottery to display a sign in a conspicuous location on 
Project site or specify in the program information that Project is financed with proceeds from 
the state lottery.  ODOT will provide standard signage as appropriate.  If Recipient chooses to 
make a custom sign, Recipient must obtain written approval from ODOT’s ConnectOregon 
Program Manager to use its custom sign and Recipient shall be responsible for the cost of such 
custom signage. If Project site is remote and a sign would not be visible to the public, Recipient 
shall provide proof to ODOT’s ConnectOregon Program Manager that Recipient has specified 
in its program information that Project is financed with proceeds from the state lottery. 
 

III. Recipient shall comply with all applicable provisions of ORS 279C.800 to 279C.870 pertaining 
to prevailing wage rates and including, without limitation, that workers on the Project shall be 
paid not less than rates in accordance with ORS 279C.838 and 279C.840 pertaining to wage 
rates and ORS 279C.836 pertaining to having a public works bond filed with the Construction 
Contractors’ Board. 
 

IV. Recipient acknowledges and agrees that, whenever OAR 839-025-0230(4) requires ODOT as 
the public agency providing public funds for a project that is a public work under ORS 
279C.800(6)(a)(B) to pay the fee required under ORS 279C.825, ODOT will calculate and pay 
the fee and deduct the amount of the fee from Recipient’s Grant Funds under this Agreement. 
 

V. Recipient shall notify ODOT’s Project Liaison and ODOT’s ConnectOregon Program Manager 
in writing when any contact information changes during the term of this Agreement.  
 

VI. Recipient must provide matching funds in an amount equal to thirty (30) percent of the eligible 
Project Costs.  Matching funds must be used for elements necessary for implementation of 
Project, including land, excavation, permits, engineering, payroll, special equipment purchase, 
rental or lease. Recipient is responsible for all costs in excess of the Grant Funds. 
 

VII. Recipient shall pay back all of the Grant Funds to ODOT if  Project is not completed in 
accordance with, or consistent with Exhibit A and Exhibit E, as each may be amended.  
Recipient obligations for Recovery of Grant Funds are provided in Section 6.d of this 
Agreement. 
 

VIII. Recipient and ODOT’s Project Liaison shall, upon completion of all on-site work for the 
Project, perform an on-site review. Once review is completed, the ODOT Project Liaison may 
recommend acceptance of Project by signing the ConnectOregon “Recommendation of 
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Acceptance” (Form 734-2649), which also must be signed by Recipient.  The form is available 
at:  http://www.oregon.gov/ODOT/TD/AT/Pages/Forms_Applications.aspx 
 

IX. Recipient shall, at its own expense, maintain and operate Project upon completion and 
throughout the useful life of Project at a minimum level that is consistent with normal 
depreciation or service demand or both. ODOT and Recipient agree that the useful life of 
Project is defined as seventy five (75) years. Recipient has, by submitting its application for this 
ConnectOregon VI grant, represented and certified to sufficient funds and to its ability to 
operate and maintain Project. Recipient may not transfer, convey, sell or lease the property and 
assets of the Project during the useful life of the Project without the prior written approval of 
ODOT.  Such approval shall not be unreasonably withheld. Recipient agrees to require any 
successor owner of the Project property to comply with this requirement.  Failure to comply 
with this requirement may be remedied by Recipient or its successor in interest by                   
(a) restoring the property to the uses(s) required by this Agreement or (b) repayment of 
expended funds. In the event repayment of expended funds is required, the amount determined 
using the Straight Line Depreciation (SLD) method must be repaid to ODOT.  The SLD is 
calculated by taking the grant amount divided by seventy five years.  ODOT may conduct site 
reviews of the Project as provided in Section 8.a of this Agreement throughout the useful life of 
the Project. This paragraph shall survive any expiration or termination of this Agreement. 
 

X. Recipient shall, within 30 days of acquisition of all needed property for this Project and  as a 
condition of this Agreement, complete and file with the appropriate County Clerk, 
“Memorandum of Agreement and Acknowledgment of  ODOT Assistance”, substantially in the 
form of Exhibit D attached hereto and by this reference made a part hereof.  Recipient shall 
provide confirmation of this filing by forwarding to ODOT’s ConnectOregon Program Manager 
a notarized copy of the recorded Memorandum of Agreement and Acknowledgment of ODOT 
Assistance. By means of said acknowledgment of Recipient’s financial obligations, the 
continued use of said property for public purposes, and the maintenance of the facility or 
service at a level consistent with normal depreciation or demand or both is recognized and 
attached to the property as conditions. Any interest in said property by ODOT is proportional to 
the state participation in Project. While in default of conditions of this Agreement, Recipient 
will be ineligible to receive state funds from any ODOT-administered program for any project 
on a street, road or property. The Memorandum of Agreement and Acknowledgment of ODOT 
Assistance shall remain in place for the useful life of Project. ODOT acknowledges that such 
interest shall not be deemed a lien, mortgage, deed of trust or other security instrument or 
interest granted by Recipient for security purposes. The useful life of Project is defined as 
seventy five (75) years. Reimbursement to Recipient will not be made until the Recipient 
receives a letter from the ConnectOregon Program Manager indicating that the conformed copy 
of the Memorandum of Agreement and Acknowledgement of Assistance has been received. 
Recipient may have additional obligations to meet in prior to receiving reimbursement for 
construction costs identified in this Agreement. 
 

XI. Recipient shall provide pre-construction Project photographs within thirty (30) days of the 
execution of this Agreement.  Recipient shall provide Project photographs thirty (30) days after 
Project is completed.   These photographs must be provided to the ODOT Project Liaison and 
ODOT’s ConnectOregon Program Manager. 
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XII. If sidewalk, curb ramp and traffic signal improvements are on or along a state highway, 

Recipient shall: 
 
a. Work with the ODOT contact to obtain a miscellaneous permit to occupy state right of way 

through the ODOT District Office prior to the commencement of construction. 
 

b. Ensure Project meets current ODOT Highway Design Manual design standards for the work 
that is on or along the state highway. 
 

c. Follow ODOT’s processes in addressing Americans with Disabilities Act of 1990 (ADA) 
features, including using the ODOT Highway Design Manual, Design Exception process, 
ODOT Standard Drawings, State’s Construction Specifications,  the Manual on Uniform 
Traffic Control, and current State Traffic Signal Policy and Guidelines, and ODOT’s Curb 
Ramp Inspection form. 
 

d. At Project completion, send an ADA Ramp Inspection Form 734-5020 to the address on the 
form as well as to ODOT’s Contact.   

State’s fillable ADA Ramp Inspection Form and instructions are available at the following 
address: 

http://www.oregon.gov/ODOT/HWY/CONSTRUCTION/Pages/HwyConstForms1.aspx 

e.  Work with ODOT’s contact when on any traffic signal timing signal improvements are 
involved. ODOT maintains responsibility, unless an agreement exists with Recipient that 
specifically allows Recipient to perform that function.  As part of those traffic signal 
responsibilities ODOT shall: 
 

i. Ensure its Region Electrical Crew, at Project expense, perform the signal equipment 
environmental testing and perform the signal field testing and turn on.  

 
ii. Retain the right of review of the traffic signal timing for signals on state highways, or those 

which State maintains, and shall reserve the right to request adjustments when needed.  
 
iii. Notify the local jurisdiction whenever timing changes that affect the operation of local 

street connections to the state highway are scheduled. All modifications shall follow 
guidelines set forth in the current Manual on Uniform Traffic Control Devices, and the 
current ODOT’s Traffic Signal Policy and Guidelines. 

 
iv. Maintain the pavement surrounding the vehicle detector loops installed in the state highway 

in such a manner as to provide adequate protection for said detector loops at its own 
expense upon completion of the project.  

 
v. Maintain the pavement markings and signing installed on the state highway in accordance 

with current ODOT standards.  
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XIII. Recipient shall, at its own expense, periodically inspect the Project upon completion and 

throughout the useful life of the Project to ensure continuing compliance with ADA standards. 
This provision shall survive termination of the Agreement. 
 

XIV. Additional requirements 
 

a. Prerequisites for Reimbursement of Costs – General 
 
i. Prior approvals.  Recipient shall provide documentation of having met all pre-

construction requirements, including, but not limited to, meeting all public agency 
conditions of Project approval and obtaining all Project-specific land entitlements and 
permits, including in-water work permits, prior to any construction costs (labor and 
material) being considered eligible for reimbursement or reimbursed. Project Costs will be 
reimbursed from Grant Funds only through the design phase of Project until all applicable 
documentation is received by ODOT. Recipient shall provide this documentation to 
ODOT’s ConnectOregon Program Manager. 
 

ii. Real Property.  Recipient shall provide documentation of having acquired real property 
prior to any costs being considered eligible for reimbursement or reimbursed from Grant 
Funds. Recipient shall provide this documentation to ODOT’s ConnectOregon Program 
Manager. 
 

iii. General Standards. The Project shall be completed within industry standards and best 
practices to ensure the functionality and serviceability of the Program’s investment meets 
the intent of the application and the Program. 
 

b. Prerequisites for Reimbursement of Construction Costs – Bicycle-Pedestrian Design 
Documentation. Recipient shall provide design documentation which demonstrates 
compliance with the American Disabilities Act (ADA) and the current ODOT Bicycle and 
Pedestrian Design Guide. Documentation shall be provided a when design is thirty (30) 
percent, and ninety (90) percent complete.  This documentation must be received prior to any 
construction cost (labor and material) being considered eligible for reimbursement or 
reimbursed from Grant Funds.   Project Costs will be reimbursed from Grant Funds only 
through the design phase of Project until all applicable documentation is received by 
ODOT.  Recipient shall provide this documentation to ODOT’s ConnectOregon Program 
Manager. 

 
c. Requirements Associated with Use of  Federal Transportation Alternative Program 

Funds (TAP)  
 

i.Recipient understands and agrees that any project that uses federal funds in project 
development is subject to plans, specifications and estimate (PS&E) review and approval 
by FHWA or ODOT acting on behalf of FHWA prior to advertisement for bid proposals, 
regardless of the source of funding for construction.  This project is subject to such a 
review.   
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ii.Recipient understands and agrees that because federal TAP funds under Title 23, United 
States Code,  were used to conduct preliminary National Environmental Policy Act 
(NEPA) work and acquire the railroad right-of-way, each future phase of design and 
construction of the Yamhelas Westsider Trail project must comply with 23 CFR 771 
(FHWA’s procedures for implementing NEPA) and 23 CFR 774 (FHWA’s procedures for 
implementing 23 U.S.C. 138 (Section 4(f) of the U.S. DOT Act)), regardless of the source 
of funding. 

iii. Recipient understands and agrees that for each future phase, ODOT, on behalf of 
FHWA, shall review and process all NEPA documentation and acquire FHWA’s approval 
of said documents. 

iv. Recipient understands and agrees that the provisions of 23 U.S.C. 313 “Buy America” 
shall apply to all future phases of construction. All construction specifications shall include 
the verbatim language contained in Section 00160.20(a) of the Oregon Standard 
Specifications for Construction (current edition).  
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EXHIBIT C 
Subagreement Insurance Requirements 

GENERAL.  

Recipient shall require in its first tier subagreements with entities that are not units of local 
government as defined in ORS 190.003, if any, to: i) obtain insurance specified under TYPES 
AND AMOUNTS and meeting the requirements under ADDITIONAL INSURED, “TAIL” 
COVERAGE, NOTICE OF CANCELLATION OR CHANGE, and CERTIFICATES OF 
INSURANCE before performance under the subagreement commences, and ii) maintain the 
insurance in full force throughout the duration of the subagreement.  The insurance must be 
provided by insurance companies or entities that are authorized to transact the business of 
insurance and issue coverage in the State of Oregon and that are acceptable to ODOT.  
Recipient shall not authorize work to begin under subagreements until the insurance is in full 
force. Thereafter, Recipient shall monitor continued compliance with the insurance 
requirements on an annual or more frequent basis.  Recipient shall incorporate appropriate 
provisions in the subagreement permitting it to enforce compliance with the insurance 
requirements and shall take all reasonable steps to enforce such compliance.  In no event shall 
Recipient permit work under a subagreement when Recipient is aware that the contractor is not 
in compliance with the insurance requirements. As used in this section, “first tier” means a 
subagreement in which the Recipient is a Party.   

TYPES AND AMOUNTS. 

i. WORKERS COMPENSATION. Insurance in compliance with ORS 656.017, which requires 
all employers that employ subject workers, as defined in ORS 656.027, to provide workers’ 
compensation coverage for those workers, unless they meet the requirement for an exemption 
under ORS 656.126(2).  Employer’s liability insurance with coverage limits of not less than 
$500,000 must be included. 
 

ii. COMMERCIAL GENERAL LIABILITY. Commercial General Liability Insurance 
covering bodily injury, death, and property damage in a form and with coverages that are 
satisfactory to ODOT. This insurance shall include personal injury liability, products and 
completed operations. Coverage shall be written on an occurrence form basis, with not less 
than the following amounts as determined by ODOT:  

Bodily Injury, Death and Property Damage: 

$1,000,000 per occurrence (for all claimants for claims arising out of a single accident or 
occurrence). 

iii. AUTOMOBILE Liability Insurance: Automobile Liability. Automobile Liability Insurance 
covering all owned, non-owned and hired vehicles.  This coverage may be written in 
combination with the Commercial General Liability Insurance (with separate limits for 
“Commercial General Liability” and “Automobile Liability”). Automobile Liability Insurance 
must be in not less than the following amounts as determined by ODOT: 
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Bodily Injury, Death and Property Damage: 

$1,000,000 per occurrence (for all claimants for claims arising out of a single accident or 
occurrence).  

iv. ADDITIONAL INSURED.  The Commercial General Liability Insurance and Automobile 
Liability insurance must include ODOT, its officers, employees and agents as Additional 
Insureds but only with respect to the contractor’s activities to be performed under the 
Subcontract.  Coverage must be primary and non-contributory with any other insurance and 
self-insurance. 
 

v. “TAIL” COVERAGE.  If any of the required insurance policies is on a “claims made” basis, 
such as professional liability insurance,  the contractor shall maintain either “tail” coverage or 
continuous “claims made” liability coverage, provided the effective date of the continuous 
“claims made” coverage is on or before the effective date of the Subcontract, for a minimum of 
twenty-four (24) months following the later of : (i) the contractor’s completion and Recipient’s 
acceptance of all Services required under the Subcontract or, (ii) the expiration of all warranty 
periods provided under the Subcontract.  Notwithstanding the foregoing twenty-four (24) 
month requirement, if the contractor elects to maintain “tail” coverage and if the maximum 
time period “tail” coverage reasonably available in the marketplace is less than the twenty-four 
(24) month period described above, then the contractor may request and ODOT may grant 
approval of  the maximum “tail “ coverage period reasonably available in the marketplace.  If 
ODOT approval is granted, the contractor shall maintain “tail” coverage for the maximum time 
period that “tail” coverage is reasonably available in the marketplace.  
 

vi. NOTICE OF CANCELLATION OR CHANGE. The contractor or its insurer must provide 
thirty (30) days’ written notice to Recipient before cancellation of, material change to, 
potential exhaustion of aggregate limits of, or non-renewal of the required insurance 
coverage(s). 
 

vii. CERTIFICATE(S) OF INSURANCE. Recipient shall obtain from the contractor a 
certificate(s) of insurance for all required insurance before the contractor performs under the 
Subcontract. The certificate(s) or an attached endorsement must specify: i) all entities and 
individuals who are endorsed on the policy as Additional Insured and ii) for insurance on a 
“claims made” basis, the extended reporting period applicable to “tail” or continuous “claims 
made” coverage. 

The Recipient shall immediately notify ODOT of any change in insurance coverage.  
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After recording, return to: 
__________________ 
__________________ 
__________________ 

EXHIBIT D 
MEMORANDUM OF AGREEMENT AND ACKNOWLEDGEMENT OF ODOT ASSISTANCE 

[State Recording Authority: ORS 93.710 and ORS 205.130(2)] 
Agreement Number: 31632 

Project Name: Yamhelas Westsider Trail: Bridge Construction 
 
Grant Agreement No. 31632 (“Grant Agreement”) between the Yamhill County and the State of Oregon, 
Department of Transportation (ODOT) was executed on                      .  Pursuant to Exhibit B, Section X, of the 
Grant Agreement, upon the recording of this document, the Yamhill County will receive Grant Funds for 
Project described in the Grant Agreement.  The property and assets under the jurisdiction of the Yamhill County 
will be improved with the assistance from the State of Oregon, Department of Transportation, in accordance 
with the terms of the Grant Agreement. Such assistance will be provided to Yamhill County, in reimbursement 
of costs associated with the Yamhelas Westsider Trail: Bridge Construction Project. The use and disposition of 
said property is subject to the terms of the Grant Agreement, copies of which may be obtained from the Director 
of ODOT.  A description of the improved property is attached. 
 
Yamhill County  
By: _________________________________    (Notary Stamp) 
 
 
Title: ______________ 
 
State of Oregon: County of ________________  
 
Signed or attested before me on _________________________________ by _____________________ 
           (Date)                                                            (Name of person)   
   
 
______________________________My commission expires on _________________. 
 
STATE OF OREGON, DEPARTMENT OF TRANSPORTATION 
 
By: _________________________________    (Notary Stamp) 
      McGregor Lynde  
  
Title:  Active Transportation Section Manager 
 
State of Oregon: County of ________________  
 
Signed or attested before me on __________________________________ by _____________________ 
           (Date)                                                                (Name of person)  
    
______________________________My commission expires on _________________. 
 
Oregon Department of Transportation; 555 13th Street NE, Salem, OR 97301-4178.
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