
STAFF REPORT 
YAMHILL COUNTY DEPARTMENT OF PLANNING AND DEVELOPMENT  

 
HEARING DATE: Planning Commission: November 3, 2016 
 
DOCKET NO.: FP-07-16 
 
REQUEST: A flood plain development permit to allow mining on approximately 175 

acres within the Floodplain Overlay District 
  
APPLICANT: Baker Rock Resources 
 
TAX LOTS:  5326-600 
 
LOCATION: North of, and adjacent to, the southernmost point of Upper Island Road, 

Dayton, Oregon 
 
ZONE:  MR-2, Mineral Resource District 
 
CRITERIA:  Sections 404 and 901 of the Yamhill County Zoning Ordinance 
 
COMMENTS: Department of Fish and Wildlife – No response to date. 

Department of Land Conservation and Development - No response to date. 
Dayton Rural Fire Dist. – No response to date. 
SWCD - No response to date. 
Public Works – No response to date. 
DSL – No response to date. 
Water Master – No response to date. 
Marion County – “Marion County Planning has no comments.” Brandon 
Reich, Senior Planner 
DOGAMI - No response to date. 
Protect Grand Island Farms, 18695 SE Upper Island Rd, Dayton: See 
“Request For Hearing” submitted 10/10/16.  
Ernesto & Guadalupe Villasenor, 19775 SE Upper Island Rd, Dayton: See 
letter received 10/12/16.  
 

EXHIBITS:   1.  Application 
2. Docket PAZ-01-10/WRG-01-10. 

a. Ordinance 865 - Designating the site as a Significant Aggregate  
   Resource1    
b. Ordinance 873 - Approval Findings and Conditions 
c. Ordinance 879 – Remand Response  

3. Public Notice 
4. Hearing Request 
5. Comments Received 

 
 

                                                 
1 Due to the length of the three Ordinances, only pages containing maps and conditions of approval are copied in the 
exhibits.  The full text of each of the above Ordinances is available upon request.  
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FINDINGS:    
 
A. Background Facts 
 
1. Lot Size: Approximately 224.5 acres.  
 
2. Access: Upper Island Road, a paved County road 

 
3. On-site Land Use and Zoning: The property is zoned MR-2 Mineral Resource and contains 

a flood hazard overlay zone.  The floodplain and floodway zones identified on the FEMA 
map noted on Finding A.12.  The property consists of open fields that have been in farm 
use.  The property does not contain any dwellings or farm buildings.  While not adjacent, 
the site is in close proximity to the Willamette River.   

 
4. Surrounding Land Use:  The general area contains an extensive amount of high-value 

soils. The area is generally in large scale, intensive, farm operations of 100 or more acres.   
The farm uses on Grand Island typically include pumpkins, filberts, sweet corn, 
raspberries, Marion berries, beans and vegetable row crops.  The Marion County side of 
the river also contains farm uses which include grass seed, bush beans, wheat, sweet corn, 
hops, red clover and vegetable row crops.  Along the southwestern boundary of the parcel 
is a small, day-use park with a picnic area.  

 
5. Surrounding Zoning: Adjacent property is zoned for Exclusive Farm Use, EF-80 and PRO 

Parks, Recreation and Open Space.  The EF-80 zone contains farmland.  The PRO zone 
is owned and managed by the Oregon State Parks Department.  As noted above, the PRO 
zone contains a small, day-use park with a picnic area.   

 
6. Water: A water source is not needed for the proposed use. 
 
7. Sewage Disposal: None.  
 
8. Fire Protection: Dayton Rural Fire District 
 
9. Soils: The entire property is composed of Class II, high-value farmland.  However, as 

noted in the following Finding A.13, the property has been rezoned to MR-2 Mineral 
Resource. 

 
10. Taxes: The entire property is receiving farm deferral. 
 
11. Fish and Wildlife: The Willamette River is identified as Fish Habitat.  The property is not 

identified on any County adopted map as being in the big game winter range.   
 
12. Flood plain: FIRM 41071C 0635D shows that all of the property is within the 100-year 

flood plain.  Additionally, the same FIRM map shows nearly the entire parcel is within the 
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100-year floodway. The small area that is out of the floodway is approximately 11 acres, 
located adjacent to Upper Island Road at the southern end of the property.  

 
13. Previous Actions: A finding that the property was a significant Goal 5 resource; 

Comprehensive Plan Amendment from Agriculture Forestry Large Holding to Quarry; a 
zone change from EF-80 Exclusive Farm use to MR-2 Mineral Resource District; and a 
Willamette River Greenway permit have been approved through Docket PAZ-01-10 / 
WRG-01-10.  In that process a Limited Use Overlay zone was adopted on the property 
which eventually identified 30 conditions applied to the proposed mining operation. As 
noted in the exhibits, three separate ordinances have been adopted to effect the above 
changes.  Each ordinance was appealed and reviewed at the Land Use Board of Appeals.  
Ordinance 865 was even appealed to the Court of Appeals, which upheld the County’s 
decision to find the site was a significant Goal 5 resource.  In these appeals and review by 
the Land Use Board of Appeals and Court of Appeals, issues such as traffic, dust, noise, 
agricultural conflicts, etc., have all been previously reviewed and the sand and gravel 
activity allowed within the parameters of the previous decision.  These issues are not part 
of this application or the review criteria.  

 
B. Floodplain Development Provisions and Analysis 
 
1. Section 901.05 of the Yamhill County Zoning Ordinance (YCZO) states that a floodplain 

development permit shall be obtained before the start of any construction or development 
within the FP Overlay District.  Section 202 defines development for the purpose of 
Section 901 of the YCZO as: 

 
 DEVELOPMENT: For purposes of Section 901, any man-made change to 

improved or unimproved real estate, including but not limited to buildings or other 
structures, mining, dredging, filling, grading, paving, excavation, or drilling 
operations or storage of equipment or materials located within the area of special 
flood hazard.   

 
As noted above the request is to perform “mining” in the “. . . area of special flood hazard.” 
Therefore, a floodplain development permit is required. 

 
2. Section 901.06 of the YCZO states that prior to issuance of a floodplain development 

permit, the applicant must demonstrate that: 
 

A. The proposed development conforms with the permit requirements and conditions of this 
section and the use provisions, standards and limitations of the underlying zoning district 
and other overlay district.   

 
B. The proposed development, if located within the floodway, satisfies the provisions of 

subsection 901.09. 
 

C. The proposed development will not increase the water surface elevation of the base flood 
more than one (1) foot at any point.  
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D. All applicable permits have been obtained from federal, state or local governmental 
agencies, and all applicable National Flood Insurance Program requirements have been 
satisfied. 

 
E. The proposed development is consistent with policies j. and k. of the Comprehensive Plan, 

as amended by ordinance 471. 
 

These policies are: 
 

j. It is the policy of Yamhill County to protect riparian vegetation from damage that 
may result from land use applications for development that is otherwise permitted 
outright or conditionally under county zoning regulations.  To achieve this goal, 
Yamhill County will review land use application for development in riparian areas 
in an effort to mitigate or prevent damage to riparian vegetation that might result 
from the development.  For purposes of this policy, "riparian areas" refers to 
areas within 100 feet measured horizontally from the ordinary high water line of 
streams identified as "Fish Habitat" in the comprehensive plan inventory 
(National Resource Conservation Plan, Yamhill County, Oregon, May 
1979 - USDA - Soil Conservation Service, that are not regulated under the Forest 
Practices Act. 

 
k. It is county policy that land use management practices and nonstructural solutions 

to problems of erosion and flooding are preferred to structural solutions.  Water 
erosion control structures, including rip-rap and fill, should be reviewed by the 
appropriate state permitting authority to insure that they are necessary, are 
designed to incorporate vegetation where possible, and designed to minimize 
adverse impacts on water currents, erosion and accretion patterns. 

 
3. Regarding criterion 901.06(A) above, the application describes that the proposed 

development is for mining of approximately 175 acres of the 224.5 acre parcel; the 
remaining portion of the site will be maintained as buffer areas, leave strips, wetlands and 
riparian zones. Figure 2 of the application shows the “Harney Site Mine Plan.”  The 
underlying zoning of the property is MR-2, Mineral Resources with a Limited Use Overlay 
imposed through Docket PAZ-01-10. The conditions applied through Docket 
PAZ-01-10/WRG-01-10 continue to apply to the proposed development in conformance 
with the standards and limitations of the underlying zoning district.   

 
4. Regarding criteria 901.06 (B) and (C), the project is located within a floodway.  Section 

901.09 of the YCZO relating to the floodway provisions states: 
 

A. The placement of any dwelling in the floodway shall be prohibited. 
 
B. Except those uses provided for in subsection 901.04, all development, including substantial 

improvements, in the floodway shall be prohibited unless certification is provided by a 
registered professional engineer demonstrating through hydrologic and hydraulic analyses 
performed in conformance with standard engineering practice that the proposal will not result 
in any increase in flood levels during the occurrence of the base flood discharge. (Underline 
added)       [Amended 10/17/2013; Ord.884] 

 
C. For any proposed alteration of a watercourse a floodplain development permit shall be 

required, and approval of the permit shall be subject to the following additional requirements: 
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1.  Adjacent communities, the State Department of Land Conservation and Development, 

and other appropriate state and federal agencies shall be notified by the Director of 
any proposed alteration or relocation of a watercourse, and evidence of such 
notification shall be submitted to the Federal Insurance Administration. 

 
2. All appropriate state and federal permits shall be obtained. 

 
3. It shall be the applicant's responsibility to maintain the altered or relocated portion of 

                 said watercourse so that its flood carrying capacity is not diminished. 
        [Amended 10/17/2013; Ord.884] 
 

Lidstone and Associates, Inc. performed a hydraulic analysis to determine the potential 
impact of the proposed mine development plan on water surface elevations, channel 
velocities, and overbank velocities the details of the analysis are included in the 
application. In the hydraulic summary found on page 9 of the application, the applicant 
concludes that there will be no net rise in water surface elevations during the 100-year 
flood event. The hydraulic modeling also indicated that there will not be a significant 
change in the Willamette River channel velocity or overbank flow velocities. These 
determinations were done by modeling the existing conditions, two interim conditions as 
well as the reclaimed condition.  
 

5. Regarding criterion 901.06(D), the applicant will be required to obtain all applicable State, 
Federal and local permits for the proposed development.   
 

6. Regarding criterion 901.06(E), the site will be setback a minimum of 350-feet along the 
southern portion of the site between the mine boundary and the side channel of the 
Willamette River. The setback is designed to protect riparian vegetation and provide 
additional insurance against a pit capture associated with accretionary bank-line changes in 
the Willamette River.  This will be recommended as a condition of approval. 
 

7. Section 901.07(F) lists the requirements for fills and levees.  
 

(F) Except for approved relocation of a water course, no fill or levee shall extend into a floodway 
area. Fills or levees in a flood fringe area shall be subject to the following: 

 
1. Fills shall consist only of natural materials such as earth or soil aggregate and 
including sand, gravel and rock, concrete and metal. 
 
2. Any fill or levee must be shown to have a beneficial purpose and therefore to be no 
greater than is necessary to achieve that purpose, as demonstrated by a plan submitted 
by the owner showing the uses to which the filled or diked land will be put and the 
final dimensions of the proposed fill. 

 
3. Such fill or levee shall be protected against erosion by vegetative cover, rip-rap, 
bulkheading or similar provisions. No fill or levee shall cause additional flood waters 

 on adjacent land. [Amended 10/17/2013; Ord.884] 

 
 Once the southern half of the site has been mined, the application includes placement of 

several vegetated earthen noise/visual screen berms at the northern end of the property 
adjacent to Upper Island Road. The application notes the berm will be constructed of 
subsoil material, will be top dressed suitable soils and subsoils and seeded. The application 
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addresses the floodplain criteria given the “worst case scenario” for the size of the berms 
being 18 feet above the existing ground in the center and slopes to 8 feet above the existing 
ground on each end.  The applicant will also be processing the sand and gravel material at 
the project site, however, all overburden and cover soil stockpiles will be temporary 
features and will be removed prior to November 1st of each year and no stockpiles will be 
created until after April 1st of each year.  

 
PIT CAPTURE 
 
 One of the concerns related to the Baker Rock sand and gravel application at the Harney 

site is the possibility of the pit being “captured” by the Willamette River and the 
Willamette being redirected by said capture.  This possibility was extensively discussed 
and litigated in the previous zone change application.  Ordinance 873, Exhibit A, Finding 
14.1.5 and 14.1.6 states: 

 
 14.1.5 Even if flooding of the site and surrounding property is properly characterized as an 

“other discharge” and the applicant is required to show in these proceedings that potential 
flood impacts are “minimized” the applicant has done so in this case.  As was noted in the 
application: 

 
 “An extensive geomorphic stability assessment was conducted for this project, that 

must also be approved by DOGAMI, prior to mining, and will be monitored for the 
life of the project, by the State, until reclamation is complete.  The completed 
ponds will improve the flood storage capacity of the site, and proposed revegetation 
will further impede flood velocities.  Significant setbacks, (a minimum 350 feet 
from a primary slough of the river), along with the applicant’s planting program 
and predicted, continued low velocity backwater flooding, make accelerated 
channel change and ‘capture’ unlikely.  Erosion control practices required by 
DOGAMI, mining cells of only 3.8 to 8.7 acres at a time, and continuous, 
sequential reclamation, will minimize the risk of turbidity and sediment loading.  
All areas subject to flooding and erosion will be properly seeded with a cover crop 
prior to the onset of winter flooding.” 

 
 These statements, and the development plans, are backed by extensive data and analysis of 

the behavior of the river and of the site.  Although flooding was much discussed by 
neighbors and organized opposition, little need be added to what was included in the 
application to “rebut” the fearful, unsubstantiated conjecture that has been presented into 
the record of review. 
 

 14.1.6 As additional evidence to rebut claims of the potential for the project to cause 
catastrophic flooding is a letter from Frank Schnitzer (DOGAMI) provided a letter 
discounting claims made by opponents, stating reason why “there have been no pit capture 
of floodplain mines in the mid-Willamette Valley, even though some of the oldest sites are 
setback from the channel by only 100-150 feet.” (R-1776).  He also stated: “DOGAMI 
agrees with the geomorphic conclusions by the applicant that the current geomorphic 
conditions are the result of gradual accretionary processes.  We expect this slow migration 
of river banks to continue, with or without the presence of the proposed floodplain mine 
pond on the left bank floodplain.”  
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CONCLUSIONS FOR APPROVAL: 
 
1. The request is for a flood plain development permit to allow mining on approximately 175 

acres within the Floodplain Overlay District. 
 

2. With conditions, the request is consistent with the requirements of Section 901 of the 
YCZO. 

 
3. The proposed development is consistent with policies j. and k. of the Comprehensive Plan, 

as amended by ordinance 471, because the mining boundary is proposed to be a minimum 
of 350 feet from the side channel of the Willamette River. 

 
 
CONCULUSIONS FOR DENIAL: 
 
1. The request is for a flood plain development permit to allow mining on approximately 175 

acres within the Floodplain Overlay District. 
 
2. Findings for denial have not been identified as of the writing of the staff report. 
 
STAFF RECOMMENDATION: 
 
A staff recommendation will be given after the receipt of additional testimony.  
 
The following two conditions would have been recommended, however they already exist as part 
of the Limited Use Overlay zone so they will not be repeated: 
 
1. Material stockpiles shall be removed from the site prior to November 1 of each year and 

shall not be maintained on the site until April 1 of the following year. 
(The above condition is the last sentence of Condition No. 2 of Ordinance 873, found in 
Exhibit A, Page 83). 
 

2. Fill imported for the noise/visual berms shall be “clean fill” within the meaning of Oregon 
DEQ regulation OAR 340-93-030(11).  
(The above condition is found in Condition No. 19 of Ordinance 873, found in Exhibit A, 
Page 88). 

 
If the Planning Commission decides to approve the application, the following are recommended 
conditions of approval: 
 
1. All applicable permits shall be obtained from Federal, State or Local governmental 

agencies, and all applicable National Flood Insurance Program requirements shall be 
satisfied. 
 

2. The mining boundary shall be setback a minimum of 350 feet from the side channel of the 
Willamette River, as identified on the site map labeled Figure 2 in the application.  
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3. A floodplain development permit involving construction shall become null and void 180 
days from the date it is granted unless substantial construction has taken place. The 
Director may extend the permit for an additional 180 days if there have been no revisions to 
the FIRM or FIS, upon receipt of a written request for extension from the applicant 
demonstrating good cause for the delay and provided that the request to extend the permit 
is received by the Director prior to the expiration date of the permit.  

 
KF:sa 




















































































































































































































