
YAMHILL COUNTY DEPARTMENT OF PLANNING AND DEVELOPMENT   
STAFF REPORT 

 

Docket C-21-19/SDR-38-19, Vintage Wine Estates Page 1 
 
 

 
HEARING DATE:  March 5, 2020, Planning Commission 
 
DOCKET NO.: C-21-19/SDR-38-19 
 
REQUEST: Conditional use and site design review for a tasting room with a winery. 
 
APPLICANT: Vintage Wine Estates 
 
TAX LOT: 3326-1000 
 
LOCATION: 8380 NE Worden Hill Rd., Dundee- Proposed new access at 20005 NE 

Fairview Dr. Dundee 
 
ZONE: AF-10, Agriculture/Forestry Small Holding District 
 
CRITERIA: The request is subject to Sections 501.03(P), 1101.02 and 1202.02 of the 

Yamhill County Zoning Ordinance.  Comprehensive Plan policies may also 
be applicable. 

 
COMMENTS: County Engineer:  We have reviewed the file and find no conflicts with our 

interests. Bill Gille, County Engineer. See follow up email dated February 
25, 2020. 

 Dundee Fire District:  No response to the referral. 
 County Sanitarian:  Please see response dated January 15, 2020. 
 Watermaster:  No response to the referral. 
 Soil and Water Conservation District:  No response to referral. 
 City of Dundee:  See email from Jim Jacks received February 21, 2020. 
 Jim Maguire, 8415 NE Worden Hill Road, Dundee – See “Request for 

Hearing” submitted January 30, 2020. 
 
 
EXHIBITS:   

a. Application 
b. Letter of Incompleteness and applicant’s response 
c. Request for Hearing 
d. Public Notice  
e. Public Agency Reports 
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FINDINGS: 
 
A. Background Facts 
 
1. Parcel Size:  4 acres. 
 
2. Access: The tract currently has direct access to Worden Hill Road, however, the applicant is 

proposing a new access to NE Fairview Drive. 
 
3. On-site Land Use and Zoning:  The 4-acre parcel is located within the AF-10 zone, the 

Agriculture/Forestry Small Holding District.  The property is currently being used as a 
single-family residence that was constructed in 1910 with a bed and breakfast that was 
approved through a conditional use permit in October 2005.  

 
4. Surrounding Land Use and Zoning:  The neighboring parcels to the north, east and south are 

also located within the AF-10 zone.  The parcels to the west are located within the EF-40 
zone, the Exclusive Farm use District.  Land use in the surrounding area is farm uses, 
predominately in the form of vineyards, many with wineries and/or tasting rooms. The 
subject parcel and surrounding area are located within the Dundee Hills American Viticulture 
Area. The city limits of Dundee are approximately 1,600 feet to the east.  

 
5. Water: The application states that the applicant has an existing water supply from a spring on 

the property that already serves as the water supply for the on-site bed and breakfast.  The 
application also states that the applicant is also exploring additional water supply for the 
property and that it is feasible to drill a new well on the property. 
 

6. Sewage Disposal:  Provided by on-site septic system. 
 
7. Fire Protection:  Dundee Fire District. 
 
8. Previous Actions:  In 2018 Vintage Wine Estates filed a conditional use permit to transfer 

ownership of a previously approved bed and breakfast through Docket C-36-18.  The original 
approval for the bed and breakfast was approved in 2005 through Docket C-18-05.  A 
conditional use permit to expand the existing four room bed and breakfast to seven rooms 
and to host small events was approved in 2006 through Docket C-13-06. The dwelling is 
considered a Historical Landmark (I-211A). 

 
9. Deferral:  The Assessor’s office records show that the property is not receiving farm tax 

deferral. 
 

10. Overlay Districts:  The property is not within any zoning overlay districts such as sensitive 
wildlife habitat, the Willamette River Greenway, an airport overlay district, nor is the parcel 
located within an identified 100-year flood hazard zone area.  
  

11. Explanation of the request:  The request is for a conditional use permit and site design review 
for a two-story wine tasting facility of approximately 2,100 square feet near the southwestern 
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corner of the parcel and a winery of unknown square footage (less than 2,100 square feet), 
approximately 30 feet from the eastern property line and near the Bed and Breakfast.  

 
B.   Conditional Use Provisions and Analysis 

1. Section 501.03(P) of the Yamhill County Zoning Ordinance (YCZO) lists a winery as a 
conditional use subject to site design review as follows:   

 
 Winery, including production and wholesale and retail sale of wine, subject to Section 1101 site 

design review and the following:  
 

  1. A winery shall be permitted to conduct on‐site marketing activities events such as 
festivals and group tastings that are directly related to promotion and sale of the wine 
produced on‐site with an anticipated maximum of 750 daily visitors. Only three such 
events may be conducted in one calendar year, and the events shall not exceed a 
duration of three days. The frequency and duration of these events may be further 
limited through site design review approval based on the adequacy of public facilities.  

 
  2. The winery shall allow only the sale of:  
 

  (a) Wines produced in conjunction with the winery;  
 
  (b) Items directly related to wine, the sales of which are incidental to the retail 

sale of wine on‐site and do not exceed 25 percent of the total sales gross 
receipts of the retail facility. Such items include those served by a limited service 
restaurant, as defined in ORS 624.010, and local agricultural products commonly 
sold in conjunction with wine; and  

 
  (c) Wines not produced in conjunction with the winery, the sales of which are 

incidental to the sale of wine produced on‐site; 
 
 The initial application was for a tasting room only. The applicant owns Firesteed wines in 

Polk County, where the wine is made, and had intended to relocate the tasting room for 
the Polk County winery to the subject parcel. After notifying the applicant that the 
ordinance allows a winery and that a winery can have a tasting room, the applicant 
submitted a supplemental narrative which argues that the AF-10 zone doesn’t require a 
winery in order to have a tasting room, however, the application was also modified to 
include a winery. The YCZO doesn’t include a definition of a winery. The dictionary 
defines it as: an establishment for making wine. The County has operated under that 
meaning. 

 
2. The conditional use criteria of YCZO Section 1202.02 are as follows: 
 
 (A) The use is listed as a conditional use in the underlying zoning district; 
 
 Regarding criterion (A), as noted above, the applicant is requesting a conditional use 

permit for the operation of a wine production facility (winery), with an on-site tasting 
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room.  As noted above, Yamhill County Zoning Ordinance Section 501.03 (P) allows this 
use, subject to the conditional use criteria and site design review standards.  

   
3. (B) The use is consistent with those goals and policies of the Comprehensive Plan  
  which apply to the proposed use; 
 
 Regarding criterion (B), Yamhill County goals and policies do not provide specific 

standards or review criteria for wineries and tasting rooms.  The subject parcel is not 
located in an area which is designated as sensitive wildlife habitat, nor is it in the 
Willamette River Greenway, a floodplain or airport overlay district.  The County 
Comprehensive Plan states that agriculture and forestry play a dominant role in the 
County=s economy and calls for preserving that role while increasing economic 
diversification and employment.  The County Comprehensive Plan also recognizes that 
lands within the Agriculture/Forestry Small Holding District are appropriate and desired 
locations for rural residential development, while at the same time encouraging 
opportunities for small scale or intensive agricultural and forestry activities within these 
plan-designated areas.  

  
4. (C) The parcel is suitable for the proposed use considering its size, shape, location,  
  topography, existence of improvements, and natural features. 
 
 Regarding criterion (C), the application needs to demonstrate that the tract is suitable for 

the proposed use considering its size, shape, location, topography, existence of 
improvements, and natural features.  Nothing in the record appears to indicate that the 
tract is not suitable considering the size, shape, location or topography.  The subject tract 
is approximately 4 acres in size and the site plan indicates sufficient area to support the 
proposed tasting room and winery.  The applicant’s parcel has direct access to Worden 
Hill Road and Fairview Drive via private driveways.  The applicant notes that the parcel 
has adequate space, good access, very close proximity to other wineries and has been the 
site of a successful wine tourism-related use for many years.   

      
5. (D) The proposed use will not alter the character of the surrounding area in a manner  

which substantially limits, impairs, or prevents the use of surrounding properties 
for the permitted uses listed in the underlying zoning district. 

 
 Regarding criterion (D), the surrounding area has numerous wineries and tasting rooms, 

so the applicant’s proposed use seems in keeping with the character of the surrounding 
area. With its proximity to the city of Dundee and location in the Dundee Hills AVA, 
wine tourism is one of the dominant drivers of economic activity in this part of the 
county. It appears the use will not alter the character of the surrounding area in a manner 
which substantially limits, impairs, or prevents the use of surrounding properties for the 
permitted uses listed in the underlying zoning district.   

 
6. (E) The proposed use is appropriate, considering the adequacy of the public facilities  
  and services existing or planned for the area affected; and 
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 Regarding criterion (E), the proposed use shall be required to meet the access and water 
supply standards and requirements established by the Dundee Fire Department as a 
condition, if approved.  The applicant states that the transportation impact assessment 
(TIA) performed for the application demonstrates the use will generate only two peak 
hour vehicle trips on Saturday afternoon, which is the time of greatest weekly visitor 
traffic in the area. This traffic study was performed for the initial application of a tasting 
room only. The city of Dundee submitted comments concerned that a 1-hour period on 
Saturday afternoon and whether two trips is the proper number. Bill Gille, the County 
Engineer stated that the applicant should reevaluate the TIA based upon total traffic 
volumes of the current road and their peak traffic for the tasting room with the addition of 
the winery.  Additionally, the city notes that approximately “10-years ago a County road 
project widened NE Worden Hill Road and provided a bike/pedestrian paved shoulder on 
the north side of NE Worden Hill Road easterly to the Dundee City Limits.” The city 
recommends that the County have the applicant address pedestrian trips generated by the 
proposed tasting room and winery and if necessary, have the applicant provide a public 
sidewalk along Worden Hill Road and Fairview Drive where it borders the subject parcel. 
While extending pedestrian access along Fairview and Worden Hill Road would be 
beneficial to the area, staff doesn’t believe there is an “essential nexus” (Dolan v. City of 
Tigard) between requiring the dedication of sidewalk and the impact of the applicant’s 
proposal and would not recommend this as a condition.  

 
 The applicant states that the septic system has recently been upgraded to serve both the 

existing B & B and the proposed tasting room. The winery will be required to have 
adequate wastewater facilities. The County Sanitarian noted the following “An in-office 
authorization inspection shall be required to evaluate if any modifications to the septic 
system are required. This will be dependent on the seating capacity of the tasting room 
and the proposed scope of food service1 to be conducted at the tasting room and events. If 
modifications to the septic system are required, appropriate permitting and inspections 
will apply.” This is recommended as a condition if approved. The application shows that 
there is sufficient area for parking located on the property.   

 
7. (F) The use is or can be made compatible with existing uses and other allowable uses  
  in the area.  
 
 Regarding criterion (F), as addressed in Finding B.5 above, with conditions the proposed 

use does not appear to alter the character of the surrounding area in a manner which 
substantially limits, impairs, or prevents the use of surrounding properties for the 
permitted uses listed in the underlying zoning district.   

 
C.     Site Design Review Criteria  
 
1. Section 1101.02(A) of the Yamhill County Zoning Ordinance governs site design review.  
 

 
1 Food service is limited to a limited service restaurant, as defined in ORS 624.010, which means a restaurant 
serving only individually portioned prepackaged foods prepared from an approved source by a commercial 
processor and nonperishable beverages.  
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Review of a site development plan shall be based upon consideration of the following: 
 

Section 1101.02(A)(1): Characteristics of adjoining and surrounding uses; 
 

 Regarding standard (1) above, the land use in the surrounding area is commercial scale 
farming, dominated by wine grape production with some scattered fruit and nut orchards, 
in addition to multiple wineries and tasting rooms.  A description of the characteristics of 
the adjoining and surrounding uses may be found in Sections A.4 and B.5 of this staff 
report.   

 
2.   Section 1101.02(A)(2): Economic factors relating to the proposed use; 
 
 Regarding standard (2) above, there have been no economic factors identified that would 

prevent the use of the parcel for the tasting room and winery.   
 
3.  Section 1101.02(A)(3): Traffic safety, internal circulation and parking; 
 
 Regarding standard (3) above, the proposed tasting room has direct access to Fairview 

Drive and the winery will presumably use the access onto Worden Hill Road.  An 
evaluation, by the Dundee Fire Department, of the driveways will be required prior to the 
issuance of building permits.  The application states and the site plan depicts that there is 
adequate space for the creation of a parking area and internal circulation for customers 
and staff.  Section 1007.02(C) of the YCZO requires one space per 100 square feet of 
tasting room area plus on space for each employee on maximum working shift for both 
the winery and tasting room.  The concerns related to traffic are outlined in Finding B.6. 
above.  

 
4. Section 1101.02(A)(4): Provisions for adequate noise and/or visual buffering from 

noncompatible uses; 
 

 Regarding standard (4) above, the tasting room activities will take place primarily 
indoors and will not produce noise above what normally occurs in this area. The 
application notes that the property is heavily wooded and that the tasting room will be 
landscaped consistent with the B & B landscaping. The applicant hasn’t requested 
amplification of sound; however, a condition is recommended that the outdoor 
amplification of sound will not be allowed.   Processing of grapes will produce some 
noise; however, it is seasonal and expected in this area. 

 
5. Section 1101.02(A)(5): Retention of existing natural features on site;  
 
 Regarding standard (5) above, there are no wetlands or other sensitive natural features 

identified on the property that could be disturbed or lost due to the applicant’s proposed 
use.       

 
6. Section 1101.02(A)(6): Problems that may arise due to development within potential 

hazard areas. 
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 Regarding standard (6) above, the property is not located in an area which is designated 

as sensitive wildlife habitat, nor is it in the Willamette River Greenway, floodplain or 
airport overlay district, and there are no apparent hazards associated with the property or 
area that may arise or be exacerbated by the applicant’s proposed establishment of a 
tasting room and winery.   

 
7. Section 1101.02(A)(7): Comments and/or recommendations of adjacent and vicinity 

property owners whose interests may be affected by the proposed use. 
 
 Regarding standard (7) above, notice of the proposed land use application for a winery 

has been mailed to surrounding property owners and published in a local newspaper.  The 
Planning Department received a “Request for Hearing” from a neighboring property 
owner, Jim Maguire representing Furioso Vineyards.  The “Request for Hearing” states in 
part that the YCZO allows for a winery that produces wine on-site and sells said wine on-
site and the proposed tasting room, as proposed, is to sell wine produced at an off-site 
facility elsewhere in Oregon”. Additionally, the hearing request states that the applicant’s 
addition of a “wine processing facility” does not qualify as a winery. The neighbors 
concern appears to be that the applicant will not actually be making wine on-site and 
therefore doesn’t comply with the AF-10 zoning ordinance.  

 
CONCLUSIONS FOR APPROVAL: 
 

1. The request is for a wine production facility (winery) and tasting room. 
 

2. The request is consistent with Section 501.03(P) of the Yamhill County Zoning 
Ordinance. 

 
3. With conditions, the request complies with the conditional use criteria listed in Section 

1202.02 of the Yamhill County Zoning Ordinance. 
 

4. With conditions, the request complies with the site design review standards listed in 
Section 1101 of the Yamhill County Zoning Ordinance. 
 

CONCLUSIONS FOR DENIAL: 
 

1. The request is for a wine production facility (winery) and tasting room. 
 

2. The request doesn’t comply with Section 501.03(P) of the Yamhill County Zoning 
Ordinance. 
 

3. The request doesn’t comply with Sections 1101.02(A)(3) or 1202.02(E) as traffic impacts 
have not been properly evaluated. 
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STAFF RECOMMENDATION: 
 
A recommendation will be given after the receipt of testimony. 
 
If the Planning Commission decides to approve the use, the Planning Staff would recommend the  
following conditions be placed on any approval: 
 
1. The development shall substantially conform to the site plan submitted with this 

application (see modified site plan titled “Land Use Site Plan” dated December 2, 2019). 
 
2. Prior to operation of the wine production facility (winery) or tasting room all required  

building, plumbing, and electrical permits and inspections shall be obtained from the 
Yamhill County Planning Department. Final occupancy of the tasting room shall not be 
issued until the winery has been constructed and approved for final occupancy. 
 

3. An in-office authorization inspection shall be required to evaluate if any modifications to 
the septic system are required for both the winery and tasting room. If modifications to 
the septic system are required, appropriate permitting and inspections shall apply. 
 

4. Prior to issuance of building permits, the applicant shall provide evidence of a water 
right, permit, or long-term service agreement to bring in water from another site, or 
evidence shall be provided indicating the winery and tasting room will not exceed the 
allowable daily usage for a permit-exempt well under ORS 537.545. 

 
5. Prior to issuance of building permits, the water supply and access will be required to meet 

the Dundee Fire Department standards. 
 
6. Parking shall be provided so that there is a minimum of one car per 100 square feet of 

floor area for the tasting room plus one space for each employee on maximum working 
shift for both the winery and tasting room pursuant to Section 1007 of the YCZO.  No on-
street parking is allowed. 

7. The use of outdoor amplified music or sound is not permitted. 

8. Prior to operation of the facility, the applicant shall obtain all permits required by the 
Oregon Liquor Control Commission (OLCC), the Oregon Department of Agriculture 
(ODA) and provide copies of those approvals to the Yamhill County Planning 
Department. 

 
9. In addition to the production, wholesale and retail sale of wine, this winery may: 
 

1. A winery shall be permitted to conduct on-site marketing activities events such 
as festivals and group tastings that are directly related to promotion and sale of 
the wine produced on-site with an anticipated maximum of 750 daily visitors. 
Only three such events may be conducted in one calendar year, and the events 
shall not exceed a duration of three days. The frequency and duration of these 
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events may be further limited through site design review approval based on the 
adequacy of public facilities.  
 
2. The winery shall allow only the sale of:  
 
 (a) Wines produced in conjunction with the winery;  
 

(b) Items directly related to wine, the sales of which are incidental to the 
retail sale of wine on-site and do not exceed 25 percent of the total sales 
gross receipts of the retail facility. Such items include those served by a 
limited service restaurant, as defined in ORS 624.010, and local 
agricultural products commonly sold in conjunction with wine; and  

 
 (c) Wines not produced in conjunction with the winery, the sales of which 

are incidental to the sale of wine produced on-site; 
 

10. “Agri-tourism or other commercial events” are not authorized without additional 
approval. “Agri-tourism or other commercial events” include outdoor concerts for which 
admission is charged, educational, cultural, health or lifestyle events, facility rentals, 
celebratory gatherings and other events at which the promotion of wine produced in 
conjunction with the winery is a secondary purpose of the event. 

 
11. This approval shall expire two years from the date of this letter unless the use has been 

initiated.  
 
12. This approval shall be deemed personal to the current property owner and shall not run 

with the land. 
 

13. The construction of any additional structures or modification to the footprint of existing 
structures used in conjunction with the winery and or tasting room, and not part of this 
approval, shall require the submission and approval of a Site Design Review application. 

 
14. Modification of any of the above conditions requires approval under Section 1202.05 of 

the Yamhill County Zoning Ordinance. Violation of any of the above conditions may 
result in revocation of the conditional use permit with the process detailed in Section 
1202.07 and 1202.08 of the Yamhill County Zoning Ordinance. 

 
 
 
KF:sa 
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Firesteed Wines Conditional Use Permit Application 
Exhibit A: Application Narrative 

 
I. Background and Development Proposal 

Vintage Wine Estates (“Applicant”) recently purchased property at 8380 NE Worden Hill 
Road near Dundee (T3S-R3W-26-1000) (the “Property”). Applicant is the owner of Firesteed 
wines, a longtime Oregon winery that traditionally has had a tasting room in Polk County. 
Applicant proposes to develop a new wine facility on the Property and relocate the Firesteed tasting 
room to the Property (the “Winery”). 

The Property is also the site of the Dundee Manor Bed and Breakfast (the “B&B”). The 
county has approved Applicant’s request to transfer the B&B’s land use permit to Applicant and 
the county has confirmed that Applicant has satisfied all conditions to resume operation of the 
B&B. Applicant will operate the B&B in accordance with the B&B permit, and Applicant proposes 
to operate the Winery under a separate conditional use permit.  

The proposed Winery is a two story facility with a covered porch and upper deck. The 
lower level will be approximately 1,400 square feet and will be used as a public tasting room. The 
upper level will be approximately 733 square feet and will be used for group wine tastings on an 
informal, first come, first served basis.  

II. Applicable Criteria 

   Throughout this Part II of the narrative, applicable criteria are listed in italics, followed by 
Applicant’s response to each criterion, or group of related criteria. Where YCZO text is lengthy or 
of limited relevance, the text is omitted, as indicated in [brackets].  

 501.03 [Agriculture/Forestry Small Holding District (AF-10)] Conditional Uses 
 
 . . . .  
 

P.  Winery, including production and wholesale and retail sale of wine, subject to 
Section 1101 site design review and the following: 

 
1. A winery shall be permitted to conduct on-site marketing activities events such as 
festivals and group tastings that are directly related to promotion and sale of the wine 
produced on-site with an anticipated maximum of 750 daily visitors. Only three such 
events may be conducted in one calendar year, and the events shall not exceed a 
duration of three days. The frequency and duration of these events may be further 
limited through site design review approval based on the adequacy of public facilities. 

 
2. The winery shall allow only the sale of: 

 
(a) Wines produced in conjunction with the winery; 
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(b) Items directly related to wine, the sales of which are incidental to the retail sale of 
wine on-site and do not exceed 25 percent of the total sales gross receipts of the retail 
facility. Such items include those served by a limited service restaurant, as defined in 
ORS 624.010, and local agricultural products commonly sold in conjunction with wine; 
and 
 
(c) Wines not produced in conjunction with the winery, the sales of which are 
incidental to the sale of wine produced on-site; 

 Applicant’s Response: Applicant proposes a facility for the retail sale of Firesteed wine, 
which is a wine brand owned by Applicant. Applicant therefore qualifies as a winery under the 
county’s AF-10 definition and Firesteed wines are wines produced in conjunction with Applicant’s 
Winery.  
 

Applicant agrees to limit special events to three per year in accordance with the above 
standard. Applicant also agrees to limit incidental income to 25% of the gross sales of the Winery. 
Applicant’s business model for the Winery focuses on selling Applicant’s wine and building the 
Firesteed brand rather than on sales of incidental items or other wine. It is therefore feasible for 
Applicant to comply with the 25% income limit. 

 
Applicant has therefore demonstrated compliance with these criteria.   
 
 

 501.06 [AF-10] Standards and Limitations 
 

 In the AF-10 District, the following standards and limitations shall apply: 
 

A. Dwelling Density. 
 
1. Permitted Uses. 
 
(a) The overall dwelling density shall not exceed one (1) principal dwelling per 
ten (10) acres; and (b) Not more than one (1) principal dwelling shall be permitted on 

any parcel 
except in the case of a planned unit development. 

Applicant’s Response: This criterion is not applicable because Applicant does not 
propose a dwelling.  

 

B. Parcel Size and Dimension. 

. . . 

2. Pre-existing Lots of Record. Any permitted or conditional use provided for in this 
District may be established on a substandard pre-existing lot of record, subject to the 
applicable requirements of this section. 
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. . . .  

Applicant’s Response: The Property is approximately four acres and is a pre-existing lot 
of record. Applicant has therefore demonstrated compliance with this criterion. 

 

C. Setbacks. 
 
The minimum setback for all yards shall be thirty (30) feet for all uses, except as follows: 
 
1. No dwelling shall be located within one hundred (100) feet of the property line of an 
existing extraction or mining operation nor less than two hundred (200) feet from an 
existing extraction operation; 
 
2. The minimum setback for a kennel and a veterinary hospital shall be fifty (50) feet; 
 
3. The minimum setback for signs shall be five (5) feet; and 
 
4. An accessory structure not more than fifteen (15) feet in height, at least sixty (60) feet 
from a road, and at least ten (10) feet from any dwelling may be located a minimum 
distance of three (3) feet from the property line in a side yard or rear yard. 
 
5. A swimming pool may be located in a required rear yard, provided it lies a minimum 
of five (5) feet from the rear property line. 
 
6. Fences, walls and hedges may be permitted in any required yard or along the edge of 
any yard, subject to the clear-vision area requirements of subsection 501.06(F). 

Applicant’s Response: Applicant’s enclosed site plan (Exhibit B) depicts the required 30 
foot setback and shows that the proposed winery structure is located beyond this setback line. 
Applicant agrees to abide by the five foot setback for signs. Applicant has therefore 
demonstrated compliance with the County’s setback criteria.   

 

D. Parcel Coverage. 
 
Not applicable, except that for any parcel of less than one (1) acre, the maximum parcel 
coverage shall be fifteen (15) percent. 
 
Applicant’s Response: The Property is approximately four acres. This criterion is 

therefore not applicable.  
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E. Access. 
 
Before a dwelling may be established on any parcel as provided in this section, the parcel 
shall have a legal, safe and passable means of access by abutting at least twenty (20) feet 
either directly upon a public road, or by a private easement which is at least thirty (30) 
feet in width for its entire length and which also abuts upon a public road for at least 
thirty (30) feet. Nothing in this section shall be construed to vary or waive the 
requirements for creation of new access contained in any Land Division Ordinance 
legally adopted by Yamhill County. 
 
Applicant’s Response: The County Public Works Department has approved Applicant’s 

proposed access. See enclosed Permit A-14-19 (Exhibit C). Applicant’s enclosed site plan 
includes the approved access design. Applicant has therefore demonstrated compliance with this 
criterion.   

 
 
F. Clear-Vision Areas. 
 
A clear-vision area shall be maintained on the corner of any parcel at the intersection of 
any two of the following: County roads; public roads; private roads serving four or more 
parcels; and railroads. A clear-vision area shall contain no sight-obscuring structures or 
plantings exceeding thirty (30) inches in height within a triangle formed by the lot corner 
nearest the intersection, and the two points twenty (20) feet from this corner as measured 
along the parcel lines adjacent to the intersecting rights-of-way. Trees exceeding this 
height may be located such that their branches extend into this triangle, provided they 
are maintained to allow at least twelve (12) feet of visual clearance within the triangle 
below the lowest hanging branches. 
 
Applicant’s Response: This clear vision standards applies to the intersection of NE 

Fairview and NE Worden Hill Road. Applicant does not propose any development in this area of 
the Property. Applicant agrees to maintain vegetation to ensure continued compliance with clear 
vision requirements. Applicant has therefore demonstrated compliance with this criterion. 

 
Moreover, as noted above, County Public Works has approved Applicant’s proposed new 

access for the Winery. Public works staff and Applicant agreed on the location of the access in 
part to ensure adequate sight distance for vehicles exiting the Property.  

 
 
G. Height. 
 
1. The maximum building height for any dwelling shall be thirty-five (35) feet; 
 
2. The maximum building height for all other structures shall be forty-five (45) feet; and 
 
3. Appurtenances usually required to be placed above the roof level and not intended for 
human occupancy such as spires, belfries, cupolas, antennas, water tanks, ventilators, 
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chimneys and wind generators are not subject to the height limitations of this 
ordinance. 
 
Applicant’s Response: Applicant’s enclosed site plans (Exhibit B) show that the height 

of the winery is well below 45 feet. Applicant has therefore demonstrated compliance with this 
criterion.  

 
 
H. Occupancy of Recreational Vehicles 
 
One (1) recreational vehicle shall be permitted to be parked on any parcel in conjunction 
with a principal dwelling, and may be used for the temporary accommodation of guests 
for a period of up to 30 days total in any year. In no case shall any recreational vehicle 
be used as a principal dwelling or rented unless the necessary permits have been 
obtained. 
 
Applicant’s Response: Applicant agrees to abide by this limitation. Applicant does not 

propose a use that is dependent on recreational vehicles and therefore it is feasible for Applicant 
to meet this standard.  

 
 
I. Off-street Parking. 
 
1. In the AF-10 District, prior to establishment of any dwelling, sufficient area must be 
provided to allow for at least one (1) emergency vehicle turnaround; and 
 
2. Parking requirements for those uses which may generate traffic beyond what is 
normally expected in the AF-10 District shall be determined by the Director subject to 
the provisions of Section 1007. 

 Applicant’s Response: As described in Applicant’s response to YCZO 1007 below, the 
relevant parking standard is one parking space per 100 square feet of winery tasting room area, 
plus one space for each employee on a maximum working shift. As shown on Applicant’s site 
plan, Applicant proposes 20 new parking spots on the Property (12 spots adjacent to the winery 
and an additional eight spots near the B&B). Applicant’s proposed Winery includes approximately 
1,177 square feet of relevant tasting room area and up to 2 employees will be present during the 
maximum working shift in the tasting room (see parking calculation sheet in Exhibit B). Applicant 
must therefore provide 14 parking spaces. Applicant’s proposed parking plan meets this standard.  
 
 
 1101 Site Design Review Process and Standards 
 
 . . . .  
 
 1101.04 Preliminary Site Development Plan Requirements 
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 The following site design information shall be represented at a scale of 1"=5', or 
an appropriate scale as may be approved by the Director: 
 
A. Existing site conditions as follows: 
 
1. Site topography at the following minimum intervals: 
 
(a) Two (2) foot intervals for slopes of up to 15%; 
 
(b) Five (5) or ten (10) foot intervals for slopes in excess of 15%; and 
 
(c) Identification of areas exceeding 35% slopes. 
 
2. Site drainage, creeks, ponds or areas of standing water, potential flooding and soil or 
geologic hazard; 
 
3. Major trees 8" in diameter at five (5) feet height, together with areas of significant 
natural vegetation. Where the site is heavily wooded, an aerial photograph, not to 
exceed 1"=400' may be submitted; and only those trees that will be affected by the 
proposed development need be sited accurately; 
 
4. Classification of soil types within the site and discussion of their suitable uses; 
 
5. Existing structures, improvements, roadway access and utilities, together with the film 
volume and page number of all easements affecting the property; and 
 
6. Existing land uses, ownerships, property lines and building locations on adjoining and 
adjacent property within three hundred and fifty (350) feet of the subject property. 
 
B. Proposed changes and improvements to the site as follows: 
 
1. Proposed site improvements, including: 

(a) Boundary lines and dimensions for the property and proposed topographical 
changes; 
 
(b) All proposed structures, including finish floor elevations and setbacks; 
 
(c) Vehicular and pedestrian circulation patterns and parking, loading and service 
areas; 
 
(d) Site drainage plan, including location of sumps or settling ponds; and 
 
(e) A boundary survey and cross sections, and profiles as may be required by the 
Director. 
 
2. Proposed utilities, including subsurface sewerage, water supply system and electrical 
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services. Inverse elevations shall be shown for all underground transmission lines. 
 
3. Proposed access to public roads and highways, railroads or other commercial or 
industrial transportation systems. 
 
4. Proposed landscape plan, to include appropriate visual screening and noise buffering, 
where necessary, to ensure compatibility with surrounding properties and uses. 
 
5. Proposed on-premise signs, fencing or other fabricated barriers, together with their 
heights and setbacks. 
 
Applicant’s Response: Applicant’s enclosed site plan documents include all required 

elements and Applicant has also included soil information with this application (see Exhibit B). 
Applicant has therefore demonstrated compliance with the county’s site plan criteria. 

 
 
C. A written statement to accompany the site development plan, containing the following: 
 
1. A statement of present ownership of all lands included within the proposed 
development; and 
 
2. A schedule of expected development. 

Applicant’s Response: Applicant has provided the deed showing Applicant’s ownership 
of the Property (Exhibit D). Applicant has also included a schedule of proposed development 
(Exhibit E). Applicant has therefore demonstrated compliance with these criteria. 

 
 1007 Off-Street Parking & Loading 
 
 [text omitted] 
 
 Applicant’s Response: YZCO 1007.02C imposes an off-street parking requirement of one 
parking space per 100 square feet of winery tasting room area, plus one space for each employee 
on a maximum working shift. As shown on Applicant’s site plan, Applicant proposes 20 new 
parking spots on the Property (12 spots adjacent to the winery and an additional eight spots near 
the B&B). Applicant’s proposed Winery includes approximately 1,177 square feet of relevant 
tasting room area and up to 2 employees will be present during the maximum working shift in the 
tasting room. Applicant must therefore provide 14 parking spaces (see Exhibit B parking 
calculation sheet). Applicant’s proposed parking plan meets this standard. 
 

Applicant agrees to meet all other relevant off-street parking standards and will submit all 
additional required information at the time of building permit application as required by YCZO 
1007.02. Applicant has therefore demonstrated compliance with the County’s off-street parking 
and loading standards.  
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 1010 Landscaping  
 
 [text omitted]  
 
 Applicant’s Response: Pursuant to YCZO 1010C, landscaping requirements are optional 
in the AF-10 zone because this zone is classified as rural residential as opposed to commercial or 
industrial. Applicant’s site plans depict trees on the property consistent with the county’s standards 
for site plans, as well as proposed landscaping areas. The property is heavily wooded, the existing 
B&B is attractively landscaped, and Applicant plans additional landscaping around the proposed 
Winery consistent with the B&B landscaping. Applicant has therefore demonstrated compliance 
with the County’s landscaping requirements.    
 
 

1202.02 Review Criteria 

A conditional use may be authorized, subject to the Type B application procedure 
set forth in Section 1301, upon adequate demonstration by the applicant that the 
proposed use will be compatible with vicinity uses, and satisfies all relevant 
requirements of this ordinance and the following general criteria; 

A. The use is listed as a conditional use in the underlying zoning district; 

Applicant’s Response: A winery is a conditional use in the AF-10 zone pursuant to YCZO 
501.03P, and Applicant’s proposed Winery qualifies under this category for the reasons described 
above. Applicant has therefore demonstrated compliance with this criterion. 

B. The use is consistent with those goals and policies of the Comprehensive 
Plan which apply to the proposed use; 

Applicant’s Response: The property is designated Agriculture Forestry Small Holding 
(AFSH) in the county comprehensive plan. The policies under IB (Rural Area Development) Goal 
1 of the comprehensive plan apply to this plan designation. Policy B in this section requires a 
reasonable expectation of demand for a proposed development in AFSH areas. In this case, 
demand for the Winery has been demonstrated by the success of other local wineries and 
Firesteed’s longstanding reputation as a quality Oregon wine brand. This demand can be 
reasonably expected to continue given the strength of the local wine industry and associated 
agritourism.  

Policy C in this same section generally requires a rural area development to be 
appropriately suited to the proposed location. This policy is implemented through the county’s 
conditional use criteria in YCZO 1202.02. Applicant’s compliance with these zoning code 
provisions is detailed in this application.  

Section IB Policy C(3) and Policy D concern adequacy of public facilities for a proposed 
development. Public facilities are adequate to serve the winery for the reasons described under 
YCZO 1202.02E below.  
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For all of these reasons, Applicant has demonstrated compliance with the relevant policies 
of the county’s comprehensive plan.  

C. The parcel is suitable for the proposed use considering its size, shape, 
location, topography, existence of improvements and natural features; 

Applicant’s Response: The property is suitable for the Winery because it has adequate 
space, good access from Fairview Drive, very close proximity to other wineries and has been the 
site of a successful wine tourism-related use for many years. Applicant has therefore demonstrated 
compliance with this criterion.  

D. The proposed use will not alter the character of the surrounding area in a 
manner which substantially limits, impairs or prevents the use of surrounding 
properties for the permitted uses listed in the underlying zoning district; 

Applicant’s Response: The Winery will not alter the character of the surrounding area 
because it is closely aligned with surrounding uses. There are numerous wineries nearby and other 
related agritourism uses. The B&B has operated successfully on the Property for many years 
without incident. Applicant has therefore demonstrated compliance with this criterion.  

E. The proposed use is appropriate, considering the adequacy of public 
facilities and services existing or planned for the area affected by the use; and 

Applicant’s Response: Applicant has demonstrated through its access permit approval that 
its proposed access on Fairview Drive is safe and appropriate. Applicant has also commissioned a 
transportation impact assessment for the propped Winery (Exhibit F). This study demonstrates that 
that the Winery will generate only two peak hour vehicle trips on Saturday afternoon, which is the 
time of greatest weekly visitor traffic in the area. Applicant has therefore demonstrated that local 
roads are adequate to serve the Winery. 

 
Applicant has also recently upgraded the septic system on the Property in conjunction with 

transfer of the B&B permit. The county sanitarian has confirmed that the new septic system is 
adequate to serve both the B&B and the Winery.  

 
Finally, Applicant has an existing water supply from the spring on the Property. This water 

is tested regularly as a condition of the B&B permit and has consistently met drinking water 
standards.  

 
Applicant is also exploring additional water supply for the Property. Applicant has 

determined that it is feasible to drill a new well on the Property based on data from other nearby 
wells. Applicant is also in discussions with the City of Dundee to connect to the city water system, 
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similar to other nearby wineries along Worden Hill Road. Applicant has therefore demonstrated 
that it is feasible for Applicant to obtain sufficient water supply for the Winery.  

 
For all these reasons, Applicant has demonstrated compliance with the county’s public 

facility criteria. 

F. The use is or can be made compatible with existing uses and other allowable 
uses in the area. 

Applicant’s Response: The Winery is compatible with other uses in the area for the 
reasons described under YCZO 1202.02C-E above. Applicant has therefore demonstrated 
compliance with this criterion.  

III. Conclusion 

 For the reasons described above, Applicant has demonstrated compliance with all 
applicable criteria for a conditional use winery in the AF-10 zone. Applicant therefore respectfully 
requests that the county approve this application.  
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Map Unit Legend

Map Unit Symbol Map Unit Name Acres in AOI Percent of AOI

2711E Jory silty clay loam, 20 to 30 
percent slopes

1.5 41.8%

2780C Jory-Gelderman silty clay 
loams, 2 to 12 percent 
slopes

2.2 58.2%

Totals for Area of Interest 3.7 100.0%
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Selected Soil Interpretations

The map units delineated on the detailed soil maps in a soil survey represent the 
soils or miscellaneous areas in the survey area. The map unit descriptions in this 
report, along with the maps, can be used to determine the composition and 
properties of a unit.

A map unit delineation on a soil map represents an area dominated by one or 
more major kinds of soil or miscellaneous areas. A map unit is identified and 
named according to the taxonomic classification of the dominant soils. Within a 
taxonomic class there are precisely defined limits for the properties of the soils. 
On the landscape, however, the soils are natural phenomena, and they have the 
characteristic variability of all natural phenomena. Thus, the range of some 
observed properties may extend beyond the limits defined for a taxonomic class. 
Areas of soils of a single taxonomic class rarely, if ever, can be mapped without 
including areas of other taxonomic classes. Consequently, every map unit is 
made up of the soils or miscellaneous areas for which it is named, soils that are 
similar to the named components, and some minor components that differ in use 
and management from the major soils.

Most of the soils similar to the major components have properties similar to those 
of the dominant soil or soils in the map unit, and thus they do not affect use and 
management. These are called noncontrasting, or similar, components. They 
may or may not be mentioned in a particular map unit description. Some minor 
components, however, have properties and behavior characteristics divergent 
enough to affect use or to require different management. These are called 
contrasting, or dissimilar, components. They generally are in small areas and 
could not be mapped separately because of the scale used. Some small areas of 
strongly contrasting soils or miscellaneous areas are identified by a special 
symbol on the maps. If included in the database for a given area, the contrasting 
minor components are identified in the map unit descriptions along with some 
characteristics of each. A few areas of minor components may not have been 
observed, and consequently they are not mentioned in the descriptions, 
especially where the pattern was so complex that it was impractical to make 
enough observations to identify all the soils and miscellaneous areas on the 
landscape.

The presence of minor components in a map unit in no way diminishes the 
usefulness or accuracy of the data. The objective of mapping is not to delineate 
pure taxonomic classes but rather to separate the landscape into landforms or 
landform segments that have similar use and management requirements. The 
delineation of such segments on the map provides sufficient information for the 
development of resource plans. If intensive use of small areas is planned, 
however, onsite investigation is needed to define and locate the soils and 
miscellaneous areas.

An identifying symbol precedes the map unit name in the map unit descriptions. 
Each description includes general facts about the unit and gives important soil 
properties and qualities.
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Soils that have profiles that are almost alike make up a soil series. All the soils of 
a series have major horizons that are similar in composition, thickness, and 
arrangement. Soils of a given series can differ in texture of the surface layer, 
slope, stoniness, salinity, degree of erosion, and other characteristics that affect 
their use. On the basis of such differences, a soil series is divided into soil 
phases. Most of the areas shown on the detailed soil maps are phases of soil 
series. The name of a soil phase commonly indicates a feature that affects use or 
management. For example, Alpha silt loam, 0 to 2 percent slopes, is a phase of 
the Alpha series.

Some map units are made up of two or more major soils or miscellaneous areas. 
These map units are complexes, associations, or undifferentiated groups.

A complex consists of two or more soils or miscellaneous areas in such an 
intricate pattern or in such small areas that they cannot be shown separately on 
the maps. The pattern and proportion of the soils or miscellaneous areas are 
somewhat similar in all areas. Alpha-Beta complex, 0 to 6 percent slopes, is an 
example.

An association is made up of two or more geographically associated soils or 
miscellaneous areas that are shown as one unit on the maps. Because of 
present or anticipated uses of the map units in the survey area, it was not 
considered practical or necessary to map the soils or miscellaneous areas 
separately. The pattern and relative proportion of the soils or miscellaneous 
areas are somewhat similar. Alpha-Beta association, 0 to 2 percent slopes, is an 
example.

An undifferentiated group is made up of two or more soils or miscellaneous areas 
that could be mapped individually but are mapped as one unit because similar 
interpretations can be made for use and management. The pattern and 
proportion of the soils or miscellaneous areas in a mapped area are not uniform. 
An area can be made up of only one of the major soils or miscellaneous areas, or 
it can be made up of all of them. Alpha and Beta soils, 0 to 2 percent slopes, is 
an example.

Some surveys include miscellaneous areas. Such areas have little or no soil 
material and support little or no vegetation. Rock outcrop is an example.

Additional information about the map units described in this report is available in 
other soil reports, which give properties of the soils and the limitations, 
capabilities, and potentials for many uses. Also, the narratives that accompany 
the soil reports define some of the properties included in the map unit 
descriptions.

Report—Selected Soil Interpretations

Yamhill County, Oregon

2711E—Jory silty clay loam, 20 to 30 percent slopes

Map Unit Setting
National map unit symbol: 1j8bk
Elevation: 200 to 1,100 feet
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Mean annual precipitation: 40 to 60 inches
Mean annual air temperature: 50 to 54 degrees F
Frost-free period: 165 to 210 days
Farmland classification: Farmland of statewide importance

Map Unit Composition
Jory and similar soils: 87 percent
Minor components: 13 percent
Estimates are based on observations, descriptions, and transects of 

the mapunit.

Description of Jory

Setting
Landform: Hillslopes
Landform position (two-dimensional): Backslope
Landform position (three-dimensional): Nose slope, side slope
Down-slope shape: Linear
Across-slope shape: Concave, linear
Parent material: Loamy colluvium derived from basalt over clayey 

colluvium derived from basalt

Typical profile
Ap - 0 to 6 inches: silty clay loam
A - 6 to 16 inches: silty clay
AB - 16 to 19 inches: silty clay
Bt1 - 19 to 29 inches: clay
Bt2 - 29 to 48 inches: clay
Bt3 - 48 to 100 inches: clay

Properties and qualities
Slope: 20 to 30 percent
Depth to restrictive feature: More than 80 inches
Natural drainage class: Well drained
Capacity of the most limiting layer to transmit water (Ksat): 

Moderately high (0.20 to 0.57 in/hr)
Depth to water table: More than 80 inches
Frequency of flooding: None
Frequency of ponding: None
Available water storage in profile: High (about 10.1 inches)

Interpretive groups
Land capability classification (irrigated): None specified
Land capability classification (nonirrigated): 4e
Hydrologic Soil Group: C
Hydric soil rating: No

Minor Components

Gelderman
Percent of map unit: 7 percent
Landform: Hillslopes
Landform position (two-dimensional): Backslope
Landform position (three-dimensional): Side slope, nose slope
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Down-slope shape: Linear
Across-slope shape: Convex
Hydric soil rating: No

Macdunn
Percent of map unit: 2 percent
Landform: Hillslopes
Landform position (two-dimensional): Backslope
Landform position (three-dimensional): Nose slope, side slope
Down-slope shape: Linear
Across-slope shape: Linear, concave
Hydric soil rating: No

Ritner
Percent of map unit: 2 percent
Landform: Hillslopes
Landform position (two-dimensional): Backslope
Landform position (three-dimensional): Side slope, nose slope
Down-slope shape: Linear, convex
Across-slope shape: Convex
Hydric soil rating: No

Cottrell
Percent of map unit: 1 percent
Landform: Hillslopes
Landform position (two-dimensional): Footslope
Landform position (three-dimensional): Base slope
Down-slope shape: Linear
Across-slope shape: Concave
Hydric soil rating: No

Witham, hummocky
Percent of map unit: 1 percent
Landform: Earthflows
Landform position (two-dimensional): Footslope
Landform position (three-dimensional): Base slope
Down-slope shape: Linear, convex
Across-slope shape: Linear, convex
Hydric soil rating: No

2780C—Jory-Gelderman silty clay loams, 2 to 12 percent 
slopes

Map Unit Setting
National map unit symbol: 1j8d0
Elevation: 200 to 1,100 feet
Mean annual precipitation: 40 to 60 inches
Mean annual air temperature: 50 to 54 degrees F
Frost-free period: 165 to 210 days
Farmland classification: All areas are prime farmland

Map Unit Composition
Jory and similar soils: 77 percent
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Gelderman and similar soils: 20 percent
Minor components: 3 percent
Estimates are based on observations, descriptions, and transects of 

the mapunit.

Description of Jory

Setting
Landform: Hillslopes
Landform position (two-dimensional): Summit, toeslope
Landform position (three-dimensional): Interfluve, base slope
Down-slope shape: Linear
Across-slope shape: Linear, concave
Parent material: Loamy colluvium derived from basalt over clayey 

residuum weathered from basalt

Typical profile
Ap - 0 to 6 inches: silty clay loam
A - 6 to 16 inches: silty clay
AB - 16 to 19 inches: silty clay
Bt1 - 19 to 29 inches: clay
Bt2 - 29 to 48 inches: clay
Bt3 - 48 to 100 inches: clay

Properties and qualities
Slope: 2 to 12 percent
Depth to restrictive feature: More than 80 inches
Natural drainage class: Well drained
Capacity of the most limiting layer to transmit water (Ksat): 

Moderately high (0.20 to 0.57 in/hr)
Depth to water table: More than 80 inches
Frequency of flooding: None
Frequency of ponding: None
Available water storage in profile: High (about 10.1 inches)

Interpretive groups
Land capability classification (irrigated): 4e
Land capability classification (nonirrigated): 2e
Hydrologic Soil Group: C
Hydric soil rating: No

Description of Gelderman

Setting
Landform: Hillslopes
Landform position (two-dimensional): Summit, toeslope
Landform position (three-dimensional): Interfluve, base slope
Down-slope shape: Convex, linear
Across-slope shape: Linear, convex
Parent material: Loamy colluvium derived from basalt over clayey 

residuum weathered from basalt

Typical profile
A - 0 to 5 inches: silty clay loam
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AB - 5 to 10 inches: silty clay loam
Bt1 - 10 to 24 inches: clay
Bt2 - 24 to 30 inches: paragravelly clay
Cr - 30 to 40 inches: weathered bedrock

Properties and qualities
Slope: 2 to 12 percent
Depth to restrictive feature: 20 to 39 inches to paralithic bedrock
Natural drainage class: Well drained
Capacity of the most limiting layer to transmit water (Ksat): 

Moderately high (0.20 to 0.57 in/hr)
Depth to water table: More than 80 inches
Frequency of flooding: None
Frequency of ponding: None
Available water storage in profile: Low (about 5.1 inches)

Interpretive groups
Land capability classification (irrigated): 4e
Land capability classification (nonirrigated): 4s
Hydrologic Soil Group: C
Hydric soil rating: No

Minor Components

Cottrell
Percent of map unit: 1 percent
Landform: Hillslopes
Landform position (two-dimensional): Toeslope
Landform position (three-dimensional): Base slope
Down-slope shape: Linear
Across-slope shape: Concave
Hydric soil rating: No

Ritner
Percent of map unit: 1 percent
Landform: Hillslopes
Landform position (two-dimensional): Summit, toeslope
Landform position (three-dimensional): Interfluve, base slope
Down-slope shape: Convex
Across-slope shape: Linear, convex
Hydric soil rating: No

Witham, hummocky
Percent of map unit: 1 percent
Landform: Earthflows
Landform position (two-dimensional): Footslope
Landform position (three-dimensional): Base slope
Down-slope shape: Linear, convex
Across-slope shape: Linear, convex
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Hydric soil rating: No

Data Source Information

Soil Survey Area: Yamhill County, Oregon
Survey Area Data: Version 6, Sep 18, 2018

Selected Soil Interpretations---Yamhill County, Oregon

Natural Resources
Conservation Service
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EXHIBIT C 

ACCESS PERMIT 











EXHIBIT D 

VESTING DEED 



THIS SPACE RESERVED FOR RECORDER'S USE 

D 
3 After recording return to; 
(\ Vintage Wine Estates, Inc. 
^ 205 Concourse Blvd 
^ Santa Rosa, CA 95403 

0 Until a change is requested all tax 
W statements shall be sent to the 
tu following address: 
Er Vintage Wine Estates, Inc. 
z 205 Concourse Blvd 
£2 Santa Rosa, CA 95403 

201814093 Yamhill County Official Records 
DMR-DDMR 
Stn=2 MILLSA 
3Pgs $15.00 $11.00 $5.00 $60.00 

10/01/2018 12:33:00 PM 
$91.00 

Ci 
ULI 
s File No.: 1032-3050660 (LB) 

Date: August 29, 2018 
c 

I, Brian Van Bergen, County Clerk for Yamhill County, Oregon, certify 
that the instrument identified herein was recorded in the Clerk 
records. 

CO 
fv 

Brian Van Bergen - County Clerk 

STATUTORY WARRANTY DEED 

George Bradley Cunningham and David Glen Godfrey, not as tenants in common but with 
rights of survivorship, Grantor, conveys and warrants to Vintage Wine Estates, Inc., a California 
corporation , Grantee, the following described real property free of liens and encumbrances, except as 
specifically set forth herein: 

See Legal Description attached hereto as Exhibit A and by this reference incorporated herein. 

Subject to: 
The 2018-2019 Taxes, a lien not yet payable. 
Covenants, conditions, restrictions and/or easements, if any, affecting title, which may appear in the 
public record, including those shown on any recorded plat or survey. 

The true consideration for this conveyance is $1,400,000.00. (Here comply with requirements of ORS 93.030) 
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File No.: 1032-3050660 (LB) Statutory Warranty Deed 
- continued 

APN: 77188 

BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON TRANSFERRING FEE TITLE SHOULD 
INQUIRE ABOUT THE PERSON'S RIGHTS, IF ANY, UNDER ORS 195.300, 195.301 AND 195.305 TO 
195.336 AND SECTIONS 5 TO 11, CHAPTER 424, OREGON LAWS 2007, SECTIONS 2 TO 9 AND 17, 
CHAPTER 855, OREGON LAWS 2009, AND SECTIONS 2 TO 7, CHAPTER 8, OREGON LAWS 2010. THIS 
INSTRUMENT DOES NOT ALLOW USE OF THE PROPERTY DESCRIBED IN THIS INSTRUMENT IN 
VIOLATION OF APPLICABLE LAND USE LAWS AND REGULATIONS. BEFORE SIGNING OR ACCEPTING 
THIS INSTRUMENT, THE PERSON ACQUIRING FEE TITLE TO THE PROPERTY SHOULD CHECK WITH THE 
APPROPRIATE CITY OR COUNTY PLANNING DEPARTMENT TO VERIFY THAT THE UNIT OF LAND BEING 
TRANSFERRED IS A LAWFULLY ESTABLISHED LOT OR PARCEL, AS DEFINED IN ORS 92.010 OR 215.010, 
TO VERIFY THE APPROVED USES OF THE LOT OR PARCEL, TO DETERMINE ANY LIMITS ON LAWSUITS 
AGAINST FARMING OR FOREST PRACTICES, AS DEFINED IN ORS 30.930, AND TO INQUIRE ABOUT THE 
RIGHTS OF NEIGHBORING PROPERTY OWNERS, IF ANY, UNDER ORS 195.300, 195.301 AND 195.305 
TO 195.336 AND SECTIONS 5 TO 11, CHAPTER 424, OREGON LAiWS 2007, SECTIONS 2 TO 9 AND 17, 
CHAPTER 855, OREGON LAWS 2009, AND SECTIONS 2 TO 7, CHAPTER 8, OREGON LAWS 2010. 

, 20 . OcAdoejC day of Dated this 

David Glen Godfrey George Bradley Cunning m 

) STATE OF Oregon 
)ss. 

County of Yamhill ) 
Ockhexr^ ] This instrument was acknowledged before me on this _J day of 

by George Bradley Cunningham and David Glen Godfrey. 

Notary Public for Oregon 
My commission expires:  "20 \\ 

OFFICIAL STAMP 
LAUREL E BARNES 

NOTARY PUBLIC-OREGON 
COMMISSION NO. 939086 

MY COMMISSION EXPIRES MAY 13, 2019 

wSSIS 

22* 
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File No.: 1032-3050660 (LB) Statutory Warranty Deed 
- continued 

APN: 77188 

EXHIBIT A 

LEGAL DESCRIPTION: Real property in the County of Yamhill, State of Oregon, described as follows: 

Being a part of the Charles Handley Donation Land Claim, Notification #1435, Claim #56 and 
being a part of Lot No. 12, Chehalem Orchard Homes and Lot No. 34 of Chehalem Orchard 
Homes Annex in Township 3 South, Range 3 West of the Willamette Meridian in Yamhill 
County, Oregon; 

Beginning at a point in the center of County Road No. 96 at point South OO^O' East 284.7 
feet and North West 54.46 feet from stone at the quarter post between Sections 26 
and 27, Said Township and Range; thence South East along center of road 213.60 
feet to iron pipe at angle in road on Section line; thence South 00o20' East along road, 
193.50 feet to iron bolt at intersection of roads; thence South 89052, East along center of 
Market Road #12, 420 feet to point; thence North lo01' East (at 20.0 feet set iron pipe) 400 
feet set iron pipe for Northeast corner of tract; thence North 89052, West, 478.10 feet to 
beginning. 
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EXHIBIT E 

ANTICIPATED DEVELOPMENT SCHEDULE 



EXHIBIT F 

TRANSPORTATION IMPACT ASSESSMENT 



 

31-1\00024240.000  
2100 Southwest River Parkway 503.223.6663 503.223.2701 

 Portland, OR 97201   

 

 DATE: August 01, 2019 

 TO: Michael Gelardi, Gelardi Law 

 FROM: Josh Anderson, PE, PTOE, 
  David Evans and Associates, Inc. 

 SUBJECT: Firesteed Tasting Room Transportation Impact Assessment 

 PROJECT: KIDD0000-0001 

Introduction 
The following memorandum summarizes the transportation impact assessment for a proposed wine 
tasting room annex located at the intersection of NE Worden Hill Road and NE Fairview Drive in 
Yamhill County, Oregon. The proposed development includes the construction of a new wine tasting 
room structure, an associated parking lot, pedestrian pathways, and site improvements. The current 
zoning is Agricultural/Forestry Small Holding.  
  

Executive Summary 
In advance of conducting the assessment, the project team coordinated with Yamhill County, who 
referred us to Stoller Winery’s Traffic Impact Analysis, 2019, a public document, with reported 
monthly winery and tasting room visitor statistics included in an appendix. A study published by the 
Willamette Valley Winery Association, Profile of Wine Tourists to Willamette Valley, 2019, provides 
three additional key factors that are used in the study: a vehicle occupancy rate, a pass-by trip 
reduction factor, and a stand-alone wine tasting room trip reduction factor. All three are used in the 
trip generation calculations included in this memorandum. Finally, the Institute of Transportation 
Engineers (ITE) Trip Generation Manual, 10th Edition, provides the ratio of Saturday peak hour traffic 
compared to daily traffic.  

Considering the three reduction factors, the expected trip generation of the proposed project is 
approximately 2 trips during the Saturday PM peak hour. This calculation is based off of the 90th 
percentile of Saturday trips to Stoller Winery, which is the highest day of the week for visitor trips. 
This means that over 90% of the time on Saturdays (peak day), the number of generated trips will be 
at or below 2 trips during the peak hour. 
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Project Description 
The proposed project is to build a new wine tasting room. The land parcel is located at the 
intersection of NE Worden Hill Road and NE Fairview Drive in Yamhill County, Oregon. Figure 1 shows 
the project vicinity, Figure 2 shows the proposed site and nearby roads, and Figure 3 shows the 
conceptual site plan. The proposed site plan indicates that 12 parking spaces and 1 handicapped 
parking space will be constructed.  

Figure 1: Vicinity Map 

 
 

Figure 2: Project Site 
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Figure 3: Site Plan 
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Existing Conditions 
The following summarizes the existing conditions of the study area including the surrounding 
roadway network characteristics.  

Study Area 
The proposed site is approximately 2.4 acres in size, bordered by NE Worden Hill Road on the South 
and NE Fairview Drive on the West. Currently, the site has a bed and breakfast structure with two 
other accessory structures. The proposed location of the tasting room is in the southwest corner of 
the lot.  

Roadway Network 
Each of the roadways has a functional classification which helps define its intended use, and what 
modal (i.e. pedestrian, bicycle, vehicle, etc.) activity it should serve. The Yamhill County 
Transportation System Plan (TSP), 2015, provided the functional classifications and safety statistics 
for NE Worden Hill Road and NE Fairview Drive.1

1

 Figure 4 shows the functional classification system 
for the surrounding transportation network. The following summarizes the characteristics of key 
roadways in the study area.  

NE Worden Hill Road - classified as a minor collector. A paved road with two lanes (one in each 
direction) with a 6 ft. wide, two-way bike lane on the north side of the road, east of NE Fairview 
Drive. No pedestrian facilities are present. The posted speed limit is 25 MPH.  

NE Fairview Drive – classified as a minor collector. A paved, two-way road with no striping, 
shoulders, or bicycle/pedestrian facilities. There is no posted speed limit, so the basic rule 
applies.2

2 

Figure 5 shows the existing crash rates, showing that both roads fall at or below statewide average 
crash rates, thus, the TSP safety assessment identified no safety concerns for NE Worden Hill Road 
and NE Fairview Drive adjacent to the project site.  

Figure 6 shows the existing corridor health of the surrounding roadways as identified in Yamhill 
County’s TSP. Within each rating of ‘poor’, ‘fair’, and ‘good’ exist five measures: safety, traffic 
operations, geometrics, bicycle/pedestrian, and capacity. A rating of ‘good’ indicates that no major 
deficiencies are identified. Both NE Worden Hill Road and NE Fairview Drive are rated as ‘good’, thus, 
the TSP identified no traffic concerns and no recommended improvements for the two adjacent 
roads.  

 

                                                           
1

1 Yamhill County Transportation System Plan, 2015. 
2

2 The basic rule states you must drive at a speed that is reasonable and cautious for existing conditions. 
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Figure 4: Function Classification System (December, 2014) 

 
Figure 5: Existing Crash Rates 

 
Figure 6: Existing Corridor Health 
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Assumptions and Methodology 

The following summarizes the assumptions and methodology used for the assessment. 

Proposed Development 
The proposed new tasting room will be a two-story structure, with a covered porch and upper deck. 
The lower level, excluding the covered porch, will be 1,400 sq. ft. and used as a general public tasting 
room. The upper level, excluding the upper deck, will be 733 sq. ft. and will be used for group 
tastings.  

Trip Generation 
Figure 6 shows the average number of visitors to Stoller Winery each month for weekdays (Monday – 
Friday) and for Saturdays.3

3 As illustrated, Saturdays are typically the highest visitor day of the week, 
with the highest average occurring in May, followed by November then August. This transportation 
impact assessment focuses on the 90th percentile of Saturday daily and peak hour visitations to 
evaluate trip generation impacts. The 90th Percentile Saturday visitor count reflects the typical 
Saturday during the peak Month (May). There are five other Saturday visitation counts that exceed 
the 90th Percentile measure. The 90th Percentile measure is used as a representative of the typical 
Saturday, but not peak Saturday of the year.  The 90th percentile Saturday visitor count at Stoller is 
666 and is represented by the average Saturday in May.  

Figure 7: Average Saturday and Weekday Visitors by Month 
 

The Stoller visitor data does 
not explicitly measure the 
number of visitors arriving in 
each vehicle or what hour of 
the day the visitors arrive or 
depart.  As such, the ITE Trip 
Generation Manual, 10th 
Edition, is used as a basis to 
convert Saturday daily trips to 
Saturday peak hour trips, which 
is shown in Table 1.4

4 
 
Table 2 shows the conversion 
of the 90th percentile Saturday 
daily visitors (666) to the 90th percentile Saturday peak hour visitors per 1,000 sq. ft. (28). First, 666 is 
multiplied by 18% (Saturday peak hour trip generation rate) to get the 90th percentile Saturday peak 
hour visitors, then divided by the ratio of Stoller’s square footage (4,296) to 1,000 sq. ft., arriving at a 
90th percentile Saturday peak hour visitor rate of 28 visitors per 1,000 sq. ft. 

                                                           
3

3 Stoller Winery Traffic Impact Analysis, 2019. 
4

4 Institute of Transportation Engineers Trip Generation Manual, 10th Edition. 

https://www.google.com/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=0ahUKEwij8Zz0uI7WAhUJ9mMKHWjnAjYQjRwIBw&url=https://www.vexels.com/png-svg/preview/141327/telephone-icon&psig=AFQjCNEoxMdAJC6q2aNqQoeDZyA9pWWhIA&ust=1504714573039838
http://www.google.com/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=0ahUKEwjvnfzPuY7WAhUJw2MKHdESDusQjRwIBw&url=http://www.postalpros.net/&psig=AFQjCNFlMsXRUFOaxsNd0_44LUjhLLbekw&ust=1504714676953812


Tasting Room Annex - Transportation Impact Assessment  P a g e  | 7 

 2100 Southwest River Parkway 503.223.6663 503.223.2701 
 Portland, OR 97201   

Table 1: ITE Trip Generation Rates, Saturdays 

ITE Saturday Trip Generation 
Rate per 1,000 Sq. Ft. 

Saturday Peak Hour Trip 
Generation Rate per 1,000 Sq. 

Ft. 

Saturday Daily to Peak Hour Trip 
Generation Rate Conversion 

Factor (%) 

203 37 18% 

 

Table 2: Stoller TIA Visitor Profile Summary 

90th 
Percentile 
Saturday 

Daily 
Visitors 

 

Saturday 
Peak 
Hour 

Factor 

 

90th 
Percentile 
Peak Hour 

Visitors 

 

Stoller 
Public 

Tasting 
Room 

(Sq. Ft.) 

 90th 
Percentile 
Saturday 

Peak Hour 
Visitors per 
1,000 Sq. 

Ft. 

666 X 18% = 120 per 4,296 
 

28 

 

The Profile of Wine Tourists to Willamette Valley, 2019, summarizes the average number of wineries 
visited by Oregon residents, out-of-state residents, and international residents.5

5 Table 3 shows the 
calculated weighted average of wineries visited (4). It is assumed that one of the weighted average 
visits is to another winery within the immediate proximity of the proposed site. Thus, 50% of vehicle 
trips to the proposed wine tasting room will be newly generated trips, while the remaining trips 
(50%) are generated by visitors who are already frequenting other wineries in the immediate area 
(and are not new trips).  The resulting pass-by trip rate reduction factor is 0.5.  

Table 3: Pass-By Trip Reduction Factor 

Visitor Point of 
Origin 

% of 
Visitors  Wineries Visited           

(On Average)   

Pass-By 
Trip 

Reduction 
Factor 

Oregon 46%  2.7  1.25 

0.5 
US (non-Oregon) 52% X 5 = 2.62 

International 2%  4.2  0.06 

Weighted Average 
(Rounded)     4 

 

                                                           
5

5 Willamette Valley Winery Association Profile of Wine Tourists to Willamette Valley, 2019. 
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The Profile of Wine Tourists to Willamette Valley, 2019, also summarizes the average party size of 
visitors to wineries and stand-alone tasting rooms. The report concludes that, on average, there are 
3.5 persons per vehicle for winery and tasting room visitors (over 21 years of age).  
 
The Stoller site includes a full vineyard, winery and tasting room facility. The Stoller visitor data 
profile used in the study to estimate the visitor rate and original trip generation estimates reflect 
rates for a full winery.  The proposed site is for exclusive, tasting room only facilities. 

The Profile of Wine Tourists to Willamette Valley, 2019 also reports the number of winery/tasting 
room site visits per visitor trip, and by facility type.  As shown in Table 4, on average, tasting room 
only facilities attract 22% of the visits (trips) than full wineries. Therefore, an additional trip 
generation reduction factor of 0.22 is applied to the proposed site trip generation estimates to reflect 
tasting room only travel characteristics. 

Table 4: Number of Winery/Tasting Room Sites per Visitor Trip 

 Number of Site Visits per  
Visitor Trip 

  

Visitor Winery Tasting Room 
Only Percent 

Tasting Room 
Only Trip 
Reduction 

Factor 
Oregon 2.7 0.6 22% 

0.22 Out of State 5.0 1.1 22% 

 

It is Firesteed’s business plan to make the second floor tasting room available only for large groups 
on an informal, first-come, first-serve basis. The first floor tasting room will remain open during these 
visits.  Based on Firesteed’s assumptions, the second floor tasting room will be occupied by large 
group visitors during the peak hour on three of the four Saturdays in the typical month of May. 
Therefore, for purposes of estimating trip generation, the total size of the tasting room facility is 
estimated at 1,950 square feet, and applying the 28 visitors per 1,000 square feet results in 55 
Saturday peak hour visitors, see Table 5. 

Table 5 summarizes the resulting trip generation, starting with 55 visitors per 1,955 sq. ft. (1.95 x 28), 
and includes all three trip generation adjustment factors, arriving at 2 net new vehicle trips during 
the Saturday peak hour (90th percentile).  

 
Table 5: 90th Percentile Saturday Peak Hour Visitors and Vehicle Trip Generation 

90th 
Percentile 
Saturday 

Peak Hour 
Visitors 

(1.95 x 28) 

 
Vehicle 

Occupancy 
Rate 

 

Total 
Saturday 

Peak 
Hour 

Vehicle 
Trips 

 
Pass-By Trip 
Reduction 

Factor 

 

Tasting 
Room 

Only Trip 
Reduction 

Factor 

 

Net New 
Saturday 

Peak 
Hour 

Vehicle 
Trips 
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55 / 3.5 = 16 X 0.5 X 0.22 = 2 

 

Background Traffic 
Yamhill County confirmed the most applicable and recent traffic 
analysis referencing background traffic at the study intersection. 
Figure 8 summarizes the 2018 Saturday peak hour traffic volumes 
at the NE Worden Hill Road and NE Fairview Drive intersection. 
There are 178 total entering vehicles at the intersection during the 
Saturday peak hour.6

6 The proposed wine tasting room will generate 
only 2 new vehicle trips, amounting to less approximately one 
percent (1%). of the intersection’s total traffic.  
 

Findings and Recommendations 
The preceding transportation impact assessment was completed for the construction of a new 
tasting room located in Yamhill County, Oregon on NE Worden Hill Road and NE Fairview Drive. The 
proposed project is anticipated to generate approximately 2 Saturday peak hour trip for the 90th 
percentile of the Saturday visitor profile. It is anticipated that this level of traffic will result in minimal 
traffic impacts to the surrounding transportation network.   

Based on the results of the analysis, no off-site mitigations are necessary. The existing crash history 
and roadway conditions do not indicate an existing safety hazard that would be worsened by the 
development of the proposed project.  

                                                           
6

6 Winery and Tasting Room Transportation Impact Analysis, David Evans and Associates, Inc., August 1, 2018. 

Figure 8: 2018 Saturday PM 
Peak Hour Traffic 
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Supplemental Application Narrative 

  

In its October 22 incompleteness letter, county planning staff (“Staff”) suggest that a 
winery tasting room without an on-site wine production facility may not qualify as a “winery” 
use under the county’s AF-10 zoning rules at YCZO 501.03P. This suggestion is inconsistent 
with the text of the Yamhill County Zoning Code and recent precedent in the county. The 
following narrative supplements Vintage Wine Estate’s (“Applicant”) September 2019 winery 
application by explaining the relevant state and local law governing wine-related facilities in the 
AF-10 zone. This supplemental narrative also explains Applicant’s plans to process wine on the 
property.   

Part A of this supplemental narrative responds to the Staff’s distinction between a 
“tasting room” and a “winery” in the AF-10 zone. Part B discusses the wines that may be sold at 
an AF-10 winery under state and local law. Finally, Part C introduces Applicant’s revised site 
plan (Exhibit A), and explains Applicant’s plans to process wine on the property. 

A. AF-10 winery definition  

 The county’s AF-10 zone is a rural residential zone that the county created under 
Statewide Planning Goal 2. As a result, the AF-10 zone is not subject to state law governing 
agricultural lands, including Goal 3 and the Exclusive Farm Use (“EFU”) statutes. The county’s 
AF-10 “winery” use is therefore distinct from the type of winery that is permitted in the EFU 
zone under ORS 215.452 and YCZO 402.10I.1 

The EFU winery use differs from the AF-10 winery use in several ways. Relevant to this 
application, state law defines a permitted use EFU winery as a facility with an on-site vineyard 
that “produces wine with a maximum annual production” that is set based on the size of the on-
site vineyard. ORS 215.452(1). Although Yamhill County’s code uses slightly different wording, 
the county similarly defines a permitted use EFU winery as “a facility that produces and sells 
wine” subject to production limits based on on-site vineyard size. See YCZO 402.1I. The EFU 
permitted use winery rules therefore plainly require both grape cultivation and wine production 
on-site.  

The county’s AF-10 winery definition, by contrast, defines a winery more broadly as 
“including the production and wholesale and retail sale of wine . . .” This wording indicates that 
a facility qualifies as a winery in the AF-10 if it engages in either production or sale of wine. If 
the county intended to require wine production at an AF-10 winery, the county would have used 
the same “facility that produces and sells wine” language that appears in the EFU rules. The text 
of the county’s code therefore indicates that a wine business is not required to produce wine on 
site to qualify as a “winery” in the AF-10 zone. 

                                                            
1 The EFU statutes and county rules also permit wineries to be sited in the EFU zone as “commercial activities that 
are in conjunction with farm use.” See ORS 215.456 and YCZO 402.210B.  
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Indeed, the county recently approved a stand-alone tasting room as a winery in the AF-10 
zone. Specifically, the county approved Bergstrom Wines to operate a “wine tasting room” on 
Worden Hill Road in the AF-10 zone in 2018. See C-01-18/SDR 01-18, attached as Exhibit B.  
Bergstrom also produces wine, but Bergstrom’s production facility is on Calkins Lane near 
Newberg, not on Bergstrom’s Worden Hill property. See Bergstrom web page, included in 
Exhibit B. Nothing in the county’s Bergstrom approval indicates that Bergstrom plans any wine 
production on Worden Hill Road.   

Applicant is similar to Bergstrom in that Applicant’s Firesteed wine brand is also an 
established winery with wine production at a separate location from Applicant’s proposed 
Firesteed tasting room. Applicant’s property is less than a quarter mile down Worden Hill Road 
from Bergstrom’s tasting room, in the same contiguous AF-10 zone. Staff’s suggestion that on-
site wine production is necessary to qualify as an AF-10 winery is therefore unfair to Applicant 
because it is inconsistent with recent county precedent. 

In sum, the Staff’s suggestion that a wine business must produce wine on-site to qualify 
as a winery in the AF-10 zone is inconsistent with the county’s code and recent county practice. 
The county should recognize that, like Bergstrom, Firesteed is an established winery that 
produces wine. Applicant therefore may have a wine tasting room on its AF-10 property, 
regardless of whether Applicant produces wine on that specific property.  

B. Sale of Firesteed wine   

Applicant’s proposed retail sale of Firesteed wines is also consistent with county rules 
allowing sales of “wines produced in conjunction with the winery” at AF-10 zone wineries. 
Unlike the county’s AF-10 zone definition of a “winery” described above, the phrase “wines 
produced in conjunction with the winery” in the county’s AF-10 rules is borrowed directly from 
the state EFU statutes. See ORS 215.452(2)(a). This phrase is a term of art that describes a range 
of wines associated with a winery’s brands and production facilities.  

The cases attached as Exhibit B illustrate the meaning of the “in conjunction with” 
phrase. The first case dates to 2013 and concerns Aurora Colony Vineyards in Marion County. 
Aurora Colony had some limited wine production on its property, but the wines it sold at retail 
on the property were produced offsite. The county hearings officer held that only the wine 
physically produced on-site qualified as “wines produced in conjunction with the winery.” On 
appeal, the county Board of Commissioners reversed this decision, holding that wines produced 
in conjunction with the winery also includes “wines sold under a winery’s own label or labels 
and/or sold under a custom crush agreement.” The Marion County Board reached this conclusion 
based on the legislative history of the EFU winery statute as well as testimony from the Oregon 
Winegrowers Association. See Exhibit B Aurora Colony Findings at 11-13.   

The second case concerns Croft Vineyards, which owns vineyards in Polk County and 
produces wine from these grapes under custom crush agreements. In 2015, Croft proposed a 
tasting room and some wine processing activities on farmland in Marion County. A county 
hearings officer concluded that the tasting room could not be approved as in conjunction with a 
“winery” because Croft only proposed to blend and age wine on the property, rather than crush 
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and ferment grapes. In reversing this decision, the Marion County Board of Commissioners 
noted that not all aspects of winemaking need to occur in the same place for a wine business to 
qualify as a “winery.” Specifically, the county Board stated that: 

 [T]he Board finds that wine production involves a range of 
activities including crushing of wine grapes, fermentation, blending, 
aging, bottling, and other activities. The Board recognizes that 
Oregon wineries utilize a variety of business models, and it is 
common for a specific “winery” facility to only house some aspects 
of the overall winemaking process. For these reasons, the Board 
finds the facility proposed by the applicant meets the definition of a 
winery.  

Exhibit B Croft Findings at 5. 

 In its conditions of approval of the Croft permit, the Marion County Board of 
Commissioners allowed Croft to sell “wines produced in conjunction with the winery,” which the 
Board defined as “(a) wines produced on the property; (b) wines produced off-site under Croft-
owned labels; and (c) other wines made with Croft Vineyards grapes.”   

Consistent with the Marion County decisions described above and wine industry practice 
around the state, Yamhill County should recognize that Applicant’s Firesteed wines are wines 
produced in conjunction with the Firesteed winery, regardless of the specific site where any 
individual Firesteed wine is produced. Applicant owns the Firesteed wine brand and all Firesteed 
wines are produced in the local area. All Firesteed wines sold on Applicant’s Worden Hill 
property therefore qualify to be sold as wines produced in conjunction with the Firesteed winery.   

C. Applicant’s wine processing plans on the property 

Even though Applicant is not required to produce wine on the property to qualify as a 
“winery” in the AF-10 zone for the reasons described above, Applicant nevertheless has decided 
to add a wine processing facility to the property. This facility is depicted in the revised site plans 
attached as Exhibit A to this supplemental narrative. 

This winery facility is intended to be a flexible space that will allow Applicant to conduct 
a variety of winemaking activities on the property, including, for example, blending and aging of 
wines. Applicant will ensure that winery activities do not discharge wastewater into the septic 
system on the property. This system was recently installed and approved by the county sanitarian 
to serve the existing bed & breakfast and proposed tasting room.  

The winery will have a maximum of one employee per working shift. This increases the 
total required parking spaces associated with Applicant’s proposed use to 15. As described in 
Applicant’s original application materials, Applicant has proposed 20 parking spaces. Applicant 
therefore continues to demonstrate compliance with county parking requirements. 
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D. Conclusion 

Applicant has demonstrated that on-site wine production is not necessary for Applicant to 
qualify as a “winery” use in the AF-10 zone. Nevertheless, Applicant has also added a winery 
facility to its conditional use permit application. Finally, Applicant has now paid the additional 
site design review fee requested by the county. Applicant has therefore demonstrated compliance 
with all applicable criteria and Applicant respectfully requests that the county approve 
Applicant’s application, as supplemented by this narrative and its attachments.  
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BEFOEE THE BOAS© OF COMMISSIONERS • 
. FOR MARION COUNTY, OREGON 

' • la the Matter of the 
Application of " 
John Moore and Aurora Colony Gardens, LLC 

Case No. AM 1*029 ) 
Clerk's File No: 5670 ) 

) . Administrative Review 

ORDER 

This matter came -before the Marion County Board of Commissioners at its regularly scheduled public • 
meeting, on June 13, 2012,- to consider the appeal of the application of John'Moore and Aurora Colony Gardens,-
LLC for an administrative feview/to establish a -wiaery on-a 51 acre parcel in an EFU (Exclusive Farm Use) 

"zone at 21338 Oak Lane NE, Aurora, Marion County, Oregon (T4S, RIW, S14A,-tax lots 100, 800 and 1700). 

. On January 11, 2012, 'a hearings officer conducted'a".jhearing on this application. On May 16,  SU-IS^the 
hearings officer issued a decision finding that the applicant met-the burden of proving compliance with the 
.applicable criteria and APPROVED the administrative review application. On May 31,-2012, the applicant 
appealed the bearings officer's decision. The Board accepted the appeal and on July 25, 2012, theBoard held a 
duly noticed public hearing. ' . . • . ' 

The Board, after having considered the Planning Division's and Clerk's files, hearings officer's decision 
and the testimony and evidence in the record, makes the following Orders: ' • • 

IT IS HEREBY .ORDERED that the Board adopts the Findings of Fact and Conclusions of Law 
contained Exhibit A attached hereto'. ' • • • • • ' . 

IT IS FUTHER ORDERED that the decision of the hearings officer approving the Administrative 
Review is Hereby reversed and the Admirdstrative Review is GRANTED, subject to the conditions contained in 
Exhibit B, attached. / . - ' 

Oregon this - day of CjCttliffj  .ff-fc-j DATED at Salem,. 2013. 

MARION COUNTY BOARD OF COMMISSIONERS 
' Not Present at meeting' 

. Chair 

tiSsioner 

1 0  
ttmssioner ' • 

JUDICIAL NOTICE 

Oregon Revised Statutes, Chapter 197.83 0, provides that land use decisions may be reviewed by the Land Use 
• Board of Appeals by filing a notice of intent to appeal within 21 days from the date this Order becomes final. 



EXHIBIT A 

Findings of Fact and Conclusions of Law 

The subject property is designated Primary Agriculture in the Marion County Comprehensive Plan (MCCP) 

and zoned Exclusive Farm Use (EFU). The purpose of the EFU zone is to provide areas for continued 

practice of commercial agriculture. 

The subject property is on the east side of Oak Lane, about 400 feet south of its intersection with Ehlen 

Road. The northeast portion of the property borders Ehlen Road. The property contains several structures 

but no residence. Administrative Review (AR) 03-44 approved a farm stand on tax lot 100. It is unclear 

whether the farm stand use has been implemented. AR 08-44 approved a winery on the property. The 

winery approval expired in 20IT. . • 

2. 

Surrounding properties are zoned EFU and made up of various sized parcels in agricultural use. o 

According to the Soil Survey of Marion County Area Oregon, the property contains 100% high-value farm • 

soils. : . ' • 
4 

5. Applicants request to establish a winery on the subject property. • ' 

6. The Marion County Planning Division requested comments on the proposal from various governmental 

agencies. . • . . 

Department of Public Works fDPWI November 29,2011, commented: 

. "Approval of the proposed administrative review will allow the 
establishment of a winery on a 51-acre parcel within an EFU (Exclusive 
Farm Use) zone. The Public Works Department has the following . 
comments, requirements and recommendations for the proposed . 
administrative review. . ' 

Engineering Conditions: 

Public Works Engineering requests that the following conditions lettered 
A through D are included in the approval of the land use case. The 
conditions must be satisfied prior to establishmeht of the proposed use: 

• Condition A — Dedicate sufficient right-of-way (R/W) to provide the 
public R/W. to meet the County Rural Local road standard of 30-foot 
half-width along the subject property frontage prior to application for ' ' 
building permits and/or establishment of the proposed use, reported to 
include .celebratory gathering events. • . 

The nexus for this requirement is the anticipated additional traffic ' 
associated with gathering events and the condition (below) to make. 
public road improvements. Dedications shall be made to the public, not 
Marion County. ' ' . 

Condition B — Provide a 22-foot wide asphalt paved driving surface on 
Oak Lane NE to current County standards for a Local rural road having 
a limited (45-foot) right-of-way width, commencing at Ehlen Road NE up 



to and including the southernmost driveway access to the subject 
property to be used for large gathering events. 

In addition to paving, required improvements are anticipated to include 
such elements as reduced width (3-foot) gravel shoulders, and open-
system (drainage ditch), culvert work and utility relocations. The 
applicant is required to submit engineering design plans prepared by a 
registered professional engineer to the County for review and approval 
and obtain any necessary permits in order to construct. Paving within the 
public right-of-way must be done to Public "Works construction 
standards. The nexus for this requirement is the effect of anticipated 
added traffic associated with operation of the proposed winery to the 
existing County-maintained, graveled road surface. . 

Condition C - Permanently close the Ehlen Road NE access' to tax 
lot 100. No direct access from the proposed winery to Ehlen Road NE • 
will be allowed. ' • . 

According to Marion County Rural Transportation System Plan 
(MCRTSP) Section 10.3.5, Policy #10.: The number of access points on : 

Arterial and Major Collector roadways shall be kept to a minimum to 
reduce the interruption to traffic flow and to promote safety. Also, in 
accordance with Policy #11: When the option is available, access shall be • 
derived from the roadway having the lower functional class,- or if a 
similar class, the road with lower traffic volume and/or fewer conflict 
points. ' • 

Condition D - Provide an onsite parking and traffic circulation plan. 

Engineering Requirements: ' . 
The following comments lettered E through G, are informational only 
regarding County requirements and issu.es that the applicant must address 
and/or be aware of if the proposal is approved and the proposed use 

. established. They are not part of the land use decision-making process. 

E. In accordance with Marion County Driveway Ordinance #651, if 
this land use action is approved, the applicant will be required to apply 
for a driveway "Access Perniit" and make changes, if necessary, to 
establish a safe and compliant access. Driveways must meet sight 
distance, design, spacing, and safety standards. The following access 
alterations must be completed, in addition to any related requirements 
imposed by the Access Inspector: 

. 1) Pave the designated approach from Oak Eane NE to be used -in 
conjunction with access to the proposed winery operation with asphaltic 
concrete for a minimum distance of 5 0 feet measured from the Oak Lane 
paved roadway surface. Paving within the public right-of-way shall be 
done to Marion County Public Works Construction Standards. 

' 2) Permanently restrict the Oak Lane NE frontage from open access 
and vehicle parking. The existing gravel access area along the right-of-
way frontage encourages parking, which is not allowed. The driveway 

2 



access width(s) shall be narrowed (constricted) and employee and 
customer parking established on private property. The shoulder areas 
need to be restored or improved to prevent parking on the roadway. 
Acceptable methods of access constriction, restriction and/or closure-
include fencing on private property, landscaping and restoration of 
drainage facilities. All fencing and landscaping placed within vision-
clearance areas shall comply with Marion County Zoning Ordinances. 
This issue may be resolved through road widening and paving design and 
construction. 

The subject property is within the unincorporated area of Marion 
County. Transportation and Parks Systems Development Charges 
(SDCs) will be assessed upon application for building permits and/or 
change in use. Aside from anticipated traffic associated with regular 
wine sales and wine tastings, the applicant has proposed to conduct 
weddings and other large gathering events. Recent legislation allows for 
up to 25 gathering events per year. . 

G. Any work in the public right-of-way will require a permit from 
Public. Works." , - . 

December 14,2011 DPWRevised Comments: 

The Public Works Department submitted a letter to the hearings officer on December 14,.2011 requesting 
that Condition A be changed to read as follows: ' 

"Dedicate sufficient right-of-way (R/W) to provide the public R/W to 
meet the County Rural Local road standard of 30-foot half-width along 
the subject property Oak Lane NE frontage prior to application for 
building permits and/or establishment of the proposed use, reported to . 

- include celebratory gathering events." . . 

January 20,2012 frPW Revised Comments: . 

The Public Works Department submitted a letter to the hearings officer on-January 20, 2012 stating the 
following: \ . 

"Approval of the proposed administrative review will allow the 
establishment of a winery on a 51-acre parcel within an EFU (Exclusive 
Farm Use) zone. The Public Works Department offers the following 
conditions and requirements for the proposed administrative review that 
•have been re-revised since having been incorporated into the Planning 
Department's December 14, 2011 Memorandum of Staff 
Recommendation, and following a January 11, 2012 continuance hearing 
before the Marion County'Land Use Hearings Officer, during which time ' 
further information and clarification as to the-proposed operation was 
provided by the applicant: 

Engineering Conditions: 

n 



Public Works Engineering requests that the following conditions lettered 
A through C are included in the approval of the land use case. The 
conditions must be satisfied prior to establishment of the proposed use: 

[Original condition was A removed.] 

Condition A - Widen Oak Lane NE all-weather driving surface to 22-feet 
to current County gravel road standards, plus one-foot shoulders and 
any necessary roadside drainage ditch work, commencing at the Ehlen 
Road NE end of paved approach, up to and including the southernmost 
driveway access to the subject property to be used for winery customers 
and other celebratory events connected with the proposed winery 
operations. Transition tapers extending beyond the southern most winery 
entrance are also required. The applicant is also responsible to dedicate 
and acquire any additional right-of-way necessary to construct the 
widening section. ..... . . 

The current measured width of the Oak Lane NE . travel way north of the 
northern access to the subject property varies from 14 to 15 feet, which 
presents difficulty for two vehicles to safely pass one another and for 
emergency vehicle access. Oak Lane is currently a 30-foot right-of-way. 
The anticipated gravel thickness is 9 inches assuming adequate sub-base . 
integrity. This work requires a construction permit from public works. 
The applicant has stated that the target winery access is the existing 
access at the northern end of tax lot 100, a distance of approximately 400 
feet from the approach at Ehlen Road NE. The nexus for this condition is 
the estimated 200+ vehicle trips per wedding event plus vehicles . 
attributed to the winery. ' 

Condition B - Obtain an Access Permit to gate and lock the Ehlen Road 
NE access to tax lot 100 as a limited use, field access only. No general 
public winery access shall be allowed to use this access. . 

According to Marion County Rural Transportation System Plan . 
(MCRTSP) Section 10.3.5, Policy#! 0: The number of access points on 
Arterial and Major Collector roadways shall be kept to a minimum to • 
reduce the interruption to traffic flow and to promote safety. Also, in 
accordance with Policy #11: When the option is available, access shall be 
derived from the roadway having the lower functional class, or if a 
similar class, the road with lower traffic volume and/or fewer conflict 
points. It is not necessary to permanently-close this access as it provides 
the only means of vehicular connectivity to a triangular-shaped, . 
approximate 2-acre portion of tax lot 100, which according to the 
applicant may in the future be planted in grapes. The area is currently 
isolated from the winery area proper due to variable topography and a 
ditch within which exists a mapped ephemeral drainage flow way and 
pond. 

Condition C - Provide an annotated site plan depicting all access (i.e. 
winery, nursery, field access, etc.) and including an onsite parking and 
traffic circulation plan. . 
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Engineering Requirements: -
The following comments lettered D through F, are informational only 
regarding Count}' requirements and issues that the applicant must address 
and/or be aware of if the proposal is approved and the proposed use 
established. They are not part of the land use decision-making process. 

D. In accordance with Marion County Driveway Ordinance #651, if 
this land use action is approved, the applicant will be required to apply 
for a driveway "Access Permit" to establish a safe and compliant access. 
Driveways must meet sight distance, design, spacing, and safety 
standards. The following access alterations must be completed, in 
addition to any ancillary requirements imposed by the Access Inspector. 
These issues may be consolidated into a single Access Permit along with 
satisfying Condition B: . 

The driveway access shall be defined (narrowed), as necessary. 
The existing gravel accesses to Oak Lane NE exceed access standards for 
width. Acceptable methods of access constriction include landscaping 
and/or fencing on private property . . 

1) 

2) As part of the Access Permit, the inspector will work with the 
•applicant to Memorandum develop appropriate measures to prohibit 
vehicle parking along the subject property Oak Lane NE frontage 
between the public entrances along tax lots 100 and 800. The open gravel 
area inside the right-of-way frontage encourages parking, which is not 
allowed. Any signing, fencing and landscaping placed within vision 
clearance areas shall comply with Marion County Zoning Ordinances. 

. E. The subject property is within the unincorporated area of Marion 
County. Transportation and Parks Systems Development Charges 
(SDCs) will be assessed upon application for building permits arid/or 
change in use. Aside from anticipated traffic associated with regular 
wine sales and wine tastings, the applicant "has" proposed to conduct 
weddings and other celebratory events that could-generate over 200 trips 
per event. Recent legislation allows for up to 25 wine-related gathering 
events per year so long as non-wine sales income generated from those 
particular events do not exceed 25% of total wine sales. 

F. • Any utility work in the public right-of-way will require a utility 
permit from Public Works." • ' 

Marion County Code Enforcement Section commented as follows: 

"Since 2003 Marion County Code Enforcement (MCCE) had continued 
to receive information regarding the operation of an'event business 
taking place at the above listed property. This property is zoned as . 
Exclusive Farm Use (EFU). In October of2011, Code Enforcement . 
investigated another concern regarding a wedding and event operation 
being conducted in a permitted farm store building at the property of 
21338 NE'Oak Lane, Aurora. A review of the planning, code 
enforcement and internet .records confirmed the following facts: 
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In August of 2003 MCCE received their first documented citizen report 
of events taking place in a chapel type building on the property at 2133 § 

- NE Oak Lane. Aurora. MCCE opened case file C03-0145. The 
investigation not only confirmed events taking place on the property it 
also confirmed building improvements being completed without permits.. 
The Chapel-type building (See photo exhibit' 1) was permitted at that 
time as a farm stand for the sale of nursery stock in Building Permit 03
08923 (See document exhibit 1). There was also a large detached'- ' 
restroom being constructed next to the chapel,type building and 
according to the tenants report to MCCE the restroom building was being 
constructed to accommodate the event business. The restrooms included 
showers and changing areas and the septic was sized at the time to 
accommodate heavy commercial use as necessary for ah- event type 
operation. The property owner was infonned at the time that because the 
property is zoned EFU an event business at that location would not be 
possible. Once the building permits were obtained and the property . 
owner was moving forward in obtaining the necessary inspections, 
MCCE closed their case. .. -

In 2003 when obtaining building permit 03-08923 for the farm Stand 
building a driveway review was required as part of the building permit 
process. Drive-way permit D03-0211 -was obtained by the property 
owner to address that requirement. This resulted in the discovery of some 
right of way and parking issues. Mr. Moore was told that the loading area 
on the south side of the property was too wide as it measures at 145 ' in 
width and is only allowed to be a maximum of 40 feet in width. Further, 
the established parking area for the farm store is partially located in the 
public right of way. These issues were never resolved by the property 
owner. The issues were again raised and added as conditions 4 through 6 
in AJR. 08-44; however, as with D03-0211 the required driveway 
corrections and improvements were never completed.'' . 

MCCE continued to receive concerns of intermittent events taking place — 
on the property; however, because there was no photo or personal ' 
verification the concerns were documented and no-action was taken. It 
was another such report that prompted a review of the County records in 
2006. After a good deal of investigation MCCE sent a letter to the • 
property owner, March of 2007, regarding building permits issued in 
2003 that expired without final occupancy. During the course of the case 
investigation it was discovered that there were many building 
improvements made to the ag-exempt buildings (electrical, plumbing and 
mechanical) that had been completed without the required permits and 
some of the ag-exempt buildings were being used for other than ag-
exempt purposes. The business-office (located in an ag-exempt building) 
was open to the public and there was an inhabited apartment in one of the 
nursery .buildings. Further, the building permits for the farm stand 
building and detached restroom had expired without receiving final • 
occupancy. These matters were brought into compliance'July 21, 2008 
and this case file was closed. . . ' 
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MCCE case file C08-0515 was opened on October 17,2008 to resolve 

zoning issues related to off site signage for the tenant Growers Direct 

This case file was resol[v]ed December 5, 2008. 

Administrative Review AR 08-44 was obtained to establish a winery on 

the property; AR 08-44 expired on June 2, 2011 when Aurora Colony 

Vineyard failed to complete the documented conditions. MCCE received 

an additional concern regarding events taking place on the property and 

subsequently opened case file C.l 1-0404 to investigate and address the 

allegation. An investigation of the allegations confirmed through the ' 

property owners web site and the Google earth aerial photo that in fact 
events were taking place on this property, and their web presence at 

www.auroracolonyvineyards.com is automated to receive event date 

requests and information request via direct mail. (See photo exhibit 2 & 

3) 

As stated in the building inspection records, under permit 06-04595 (See 

document exhibit 2) the chapel type building used in the event business 

operation is permitted as a farm store. This.building was approved for a 

mercantile "farm store" or a Group M use. Under the "M" Occupancy 

listed in Permit 03-08923 and 06-04595, the approved use is for retail 

sales of farm products originating on the property and allows for a 
maximum occupancy load of 38 people at any given time. Any change in 

the use will require the submission of a new conditional use application. 

Marion County Rural Zoning Code Section 17.136.040B(3) states, 

"Services directly related to the sale and promotion of wine produced in 

. conjunction with the winery, the sale and delivery of which are incidental 

to retail sale of wine on-site, including private events hosted by the 
winery or by patrons of the winery, at which wine produced in 
conjunction with the winery is featured." AR 08-44 required additional 

administrative review to evaluate the impacts of a tasting room and retail 

sales. Marion County Planning Division never received any additional 

applications prior to AR 1 l-029;"however, the property owner 
established an event venue and according-to their web site they have the 

ability to accommodate 40 to 400 guests. MCCE has recorded citizen 
concerns of events taking place at and/or in the farm store building since-

2003-. • 

Oregon Revised Statute 215.452 defines a winery producing less than 
50,000 gallons as one that owns an on-site vineyard of at least 15 acres. 

According to the Applicants Burden of Proof Statement"Aurora Colony 

vineyards produced its first vintage of wines in 2010. These wines, 
though limited in quantity, were of high quality and yvere successfully 

sold." A search of the internet prior to January 2011 and since could not 

confirm the production of wine under the Aurora Colony Vineyard label 

and they have only recently (September 2011) added wine references to 

t h e i r  w e b  s i t e .  •  .  . . .  •  

' An inspection of the vineyard completed by MCCE on June 29, 2011 
revealed that not all of the 18 acres of grapes were being maintained in a 

productive manor. (See photo exhibits 4-10) 



The Applicant's Burden of Proof Statement states: "Currently, wines 
have been produced both on-site and at off site locations. Wine in the • 
barrels is currently stored off-site. The Applicant proposes to build a -
24x48 winery building to house the manufacturing equipment needed to 
process wine and store wine barrels. This building will be located close 
to the tasting room. In the interim, wines will continue to be processed 
on site in a building owned by Grower Direct." If wine processing is 
taking place on the property as described that scale of operation would ' . 
require processing machinery. A review of the Marion County Building 
records could not confmn any recent building permits (electrical?) for 
the installation of industrial type equipment. According to Marion 
County Building Inspection, because of the commercial nature of the 
operation the County would require that any electrical or mechanical 
changes or additions will require' a permit. Further the permit must be 
obtained, and work completed by a licensed electrical contractor. Chapter 
110 of the National Electrical Code requires that certain types of 
machinery (like a crusher) be UL listed and if it is not UL listed it must 
be tested and certified. • 

An enforcement letter was sent to the properly owner on September 22, 
2011 regarding the expiration of AR 08-44 and the operation of their . 
event business advertised on their website at ' 
www.auroracolonyvineyards.com. In the letter the property owner was 
informed that AR 08-44 had expired without completion and instructed 
to cease the operation of the commercial event business immediately. 
(See enclosed document exhibit 3) ' 

In October 2011 MCCE received another concern regarding continuing 
events taking place in and around the farm store building. On October 
26, 2011 MCCE issued a Cease,and Desist Order to the property owner 
regarding the ongoing events talcing place on the property. The letter 
called for the immediate cessation of the events and event adverting oh 
their web site. (See enclosed document exhibit 4) The web site is-still in ' 
operation and is still advertising for weddings and corporation/business 
related events. . . 

Marion County Rural Zoning Code Section 17.110.680 states: No permit . 
for the use of land or structures or for the alteration or construction of 
any structure shall be issued and no land use approval shall be granted if 
the land for which the permit or approval is sought is being used in 
violation of any condition of approval of any land use action, is in 

- violation of local, state or federal law, or is being used or has been • 
' divided in violation of the provisions of this title unless issuance of the 

permit would'correct the violation. Approval of the land use application 
AR 11-029 does not correct the building violations or the event business 
currently taking place on this property as documented in this case . 
history. • . • ' 

While the application for AR 11-029 is not requesting a home occupation 
for the event business it is still pertinent to note that the event business • 
can not be run as a home occupation as outlined in Marion County Code 
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Section 17.136.060 Subsection C. (1) As it states, "A home occupation 
shall be operated by a resident of the dwelling on the property on which 
the business is located." There is no established dwelling on this 
property." 

Aurora Fire District commented: 

November 22, 2011: 

Plans as submitted are insufficient to determine fire access and water 
supply. Fire department access and water supply will be required prior to 
occupancy of all buildings on site. Pending determination of occupancy, 
additional fire code requirements may be required. 

January 19, 2012 comments: 

The Aurora Fire District has inspected your access at 21338 Oak Lane 
HE, Aurora, OR 97002 to your Chapel building and surrounding . 
buildings and approves of the current access road. At this time we have 
20 foot wide gravel surface access and will need that width open for fire 
access. We do not need signage for a fire lane unless in the future this 
road becomes congested with parking. Please monitor the parking on 
your own and if we notice the access lane congested with parking will 
require signage at a later date. You may consider this letter for our 
official access approval for Marion County Planning and Building 
departments. . 

•t.-.: 

Marion County Building Inspection Division commented that building permits are required for any new 

construction or change in use or occupancy. 

All other contacted agencies either failed to respond, or stated no objection to the proposal. 

Applicants have the burden of proving all applicable standards and criteria are met. - ' 

Applicants propose establishing a winery on the subject property. Marion County approved a winery on the 

subject property in AJR. 08-044, but conditions of approval were not timely met and the approval expired; 

State land use laws dealing with wineries have now changed. Under ORS 197.646, a local government shall 

amend its land use regulations to implement new state statutes. When a local government does not adopt 
amendments to its land use regulations, the new requirements apply directly to the local government's land 

use decisions. At the time of this application, the MCC had not been updated to include the new state 

standards. State laws relevant to this application are applied directly in making this determination. 

8. 

Under ORS 215.283(l)(n), a winery as described in-ORS 215.452 or 215.453, may be established in any P 
area zoned for exclusive farm use. The subject property is in an EFU zone, and applicants ask to establish a 

' winery under ORS 215.452. 

10. ORS 215.452 provides as follows: 

(1) A winery may be established as a permitted use under ORS 215.213 (1)(p) and 215.283 (1)(n) in an area zoned for 
exclusive farm use if the winery produces wine with a maximum annua! production of: . 

(a) Less than 50,000 gallons and: . 
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Owns an on-site vineyard of at least 15 acres; 
Owns a contiguous vineyard of at least 15 acres; 
Has a long-term contract for the purchase of all of the grapes from at least 15 acres of a vineyard 
contiguous to the winery; or • 
Obtains grapes frorf any combination of subparagraph (A), (B) or (C) of this paragraph; or 

(A) 
(B) 
(C) 

(D) 

(b) At least 50,000 gallons and the winery: 

Owns an on-site vineyard of.at least 40 acres; 
Owns a contiguous vineyard of at least 40 acres; - ... 
Has a long-term contract for the purchase of all of the grapes from at least 40 acres of a vineyard 
contiguous to the winery; or • . • • . 
Obtains grapes from any combination of subparagraph (A), (B) or(C) of this paragraph. 

(A) 
(B) 
(C) 

(D) 

(2) A winery described in subsection (1) of this section may: 

(a) Market and sell wine produced in conjunction with the winery, including the following activities: 

(A) Wine tours; . ' • . 
(Bj Wine tastings in a tasting room or other location at the winery; , . 
(C) Wine clubs; and , 
.(D) Similar activities conducted for the primary purpose of promoting wine produced in 

conjunction with the winery; . • 

(b) Market and sell items directly related to the sale or promotion of wine produced in conjunction with the 
winery, the marketing and sale of which is incidental to retail sale of wine on-site, including food and 
beverages served by a limited service restaurant, as defined in ORS 624.010; and . 

(c) Provide services, including private events, hosted by the winery or patrons of the winery, at which 
wine produced in conjunction with the winery is featured, that: 

(A) Are directiy related to the sale or promotion of wine produced in conjunction with the winery; 
(B) Are incidental to the retail sale of wine on-site; and 
(CJ Are limited to 25 days or fewer in a calendar year. • 

(3) The gross Income of the winery from the sale of incidental items pursuant to subsection (2)(b) of this section 
and services provided pursuant to subsection (2)(c) of this section may.not exceed 25 percent of the gross 
income from the on-site retail sale of wine produced in conjunction with the winery. . . 

(4) A winery operating under this section shall provide parking for all activities or uses of the lot, parcel or tract on 
which the winexyjs established. ' 

(5) Prior to the issuance of a permit to establish a winery under this section, the applicant shall show that vineyards 
described in subsection (1) of this section have been planted or that the contract has been executed, as 
applicable. 

(6) A local.government shall adopt findings for each of the standards described in this subsection. Standards 
imposed on the siting of a winery shall be limited solely to each of the following for the sole purpose'of limiting 
demonstrated conflicts with accepted farming or forest practices on adjacent lands: 

(a) Establishment of a setback of at least 100 feet from ail property lines'for the winery and all public, 
gathering'places; and • • 

(b) Provision of direct road access and internal circulation. • 

(7J A local government shall apply: . . - ' . ' 

(a) Local criteria regarding floodplains, geologic hazards, the Willamette River Greenway, solar access 
... and airport safety; . , . • ' . 
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Regulations for the public health and safety; and . 
Regulations for resource protection acknowledged to comply with any statewide goal respecting open 
spaces, scenic and historic areas and natural resources. 

(b) 
(o) 

A local government may issue a permit for a winery operating under this section to host 
outdoor concerts for which admission is charged, facility rentals or celebratory events if the . 
local government issued, permits to wineries operating under this section in similar 
circumstances before August 2j 2Q11. ' 
A local government may not issue a permit for a winery operating under this section to host outdoor 
concerts for which admission is charged, facility rentals or celebratory events if the local-government 
did not issue permits to wineries operating under this section in similar circumstances before August 

(8) ' (a) 

(b) 

2, 2011. 

(9) As used in this section, "private events" includes, but is not limited to, facility rentals and celebratory. 
gatherings. • . 

11. ORS 215.452(l)(b) is not applicable because applicants propose a winery pursuant to ORS 215.452(l)(a) 
that will produce less than 50,000 gallons of wine peryear. With a condition of approval limiting , • 
production to less than 50,000 gallons of wine per year, ORS 215.452(l)(a) will be met.. • . 

Winery is not defined in ORS chapter 215 and it can. be-interpreted in different ways by different people,.. 
' a brand, a label, etc. ORS 215.283 deals only with specific uses on EFU zoned land. In the context of a 
specific use on specific property, the hearings officer interpreted winery, as used in ORS chapter 215, to , 

mean a physical facility for producing wine. A winery is a processing facility. 

12. 

There is currently no on-site processing, though applicants state some wine was produced on-site in a 
Grower Direct building on the westerly portion of the property at one time. (Grower Direct is another on-

^ site business.) Applicants' ACV wines are currently produced off-site. This application would allow an on-
• site, producing winery. . . 

To establish an ORS 215.452(l)(a) wineiy, applicants mustliave an on-site or contiguous vineyard of at 
least 15 acres, contract for grapes from a contiguous 15 acre vineyard, or must obtain grapes from any 
combination of these. Applicants have an on-site vineyard. The-vineyard must be maintained in a viable 
condition to be a qualifying vineyard; . 

13. 

In AR 08-44, applicants' farm produciioiLmanager testified that just under 16.3 acres of the subject 
property were planted to vineyard based on hand held GPS readings taken on site. In this application, 
applicants use an 18-acre figure for the vineyard, explaining that there are still 16.3 -acres of land planted to 
grapes. The 18-acre figure includes roads, buffers and other incidental land in the vineyard area. The 
hearings officer interpreted the statute to require a qualifying vineyard to have at least 15 acres actually 
planted to grapes, and to include incidental land in the figure would allow an applicant to claim a 15-acre 
vineyard without having 15 acres of grapes. If applicants' vineyard has at least 15 acres of viable, 
maintained vines, the proposed wineiy will meet ORS 215.452(l)(a) requirements. 

In a December 2, 2011 memorandum, MCCE Officer Pekarek states: 

"An inspection of the vineyard completed by MCCE on June 29, 2011 revealed that not all of the • 
18 acres of grapes were being maintained in a productive man[ne]r. (See photo exhibits 4-10)" 

The photographs show weeds growing among the grapes or at the ends of rows. There is no key showing . 
where the photos were taken and no explanation of what block or blocks of vines they depict, or how many 
acres they represent. The photos are date stamped June 6, 2011 and show green leaves indicating the plants " 
are alive, and the area between the rows appears mowed. MCCE presents no specific information on the 
impact of weeds on the health or viability of a vineyard. While somewhat inconclusive, MCCE's 
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infoimation causes pause, especially considering a past history of failure to properly maintain the vineyard 

(AH 08-44). 

Applicants provided vineyard photos taken during the on-site grape harvest and winterscape photos taken 

proximate to the January 11, 2012 hearing. The vineyard does not appear overgrown in the photos. 
Vineyard manager, Pascal Valadier, testified at the hearing that he had been out of state for-two months, 
that the size of the vineyard workforce had been reduced for economic reasons; and that the work crew had 
been pulled from the vineyard to work at the nursery for a time, so vineyard maintenance got behind 
schedule. Mr. Valadier testified that even though they got behind, the whole vineyard is in production and 

the whole vineyard was harvested last year. Mr. Valadier also testified that he would be spending the next 
two months trimming vines, indicating intent to maintain a viable, producing vineyard. 

Although vineyard care has been hit-and-miss at times,.photographic and testimonial evidence show it is 
more likely than not that the 16-acre vineyard is intact, viable, and sufficiently maintained to meet ORS 
215.452(l)(a) requirements. Continual maintenance of a viable 15 acre vineyard will be a condition of any 
approval. . - • 

ORS 215.452(2)(a) allows a winery to market and sell, "wine produced in conjunction with the winery." 
The ORS does not define the phrase "wine produced in conjunction with the winery." The meaning and 

scope of the phrase "wine produced in conjunction with the winery" is important to this and other ORS 

215.452 provisions and its meaning needs to be determined. 

14. 

The hearings officer interpreted "winery" to mean the physical wine producing facility on the particular 
property that is the subject of an application. It should follow then that a winery may sell wine it makes at 
its on-site processing plant. Applicants interpret the "in conjunction with the winery" language differently. 
On page five of the statement in support of the application, applicants stated the phrase "in conjunction 
with the winery" means "wines produced at the winery or on behalf of the winery." Applicants provided 
legislative history for 1989, 2010 and 2011 winery-related legislation in Exhibits 1 and 3 and.in the 
statement in support of the application. The legislative history may help determine the meaning of the 

phrase "in conjunction with the winery." . . '' 

The hearings officer reviewed the infonnation submitted by the applicant and concluded the phrase "wines • 
produced in conjunction with the winery" to mean wine physically produced at the on-site winery. 

During its hearing, the Board entered into the record a memorandum from Marion County Legal Counsel • 
dated July 18, 2012, outlining the complete legislative history of the phrase "in conjunction with the 
winery." In summary the memorandum states: • ' . . 

"Based on completion of the legislative research, it appears that the only 
information in the record that provides clear interpretation of the phrase 
produced "in conjunction with the winery" as used in ORS 215.452, is . 
from the 2010 Special Legislative Session. The Senate Committee on 
Environment and Natural Resources asked the stakeholders to meet and 
come up with a compromise regarding Senate Bill 1055. The parties 
were then asked to present their findings to the Committee, at which 
point they offered a joint statement that defined the phrase in question. ' 
The bill with the existing amendment was approved and the language 
remained. There was nothing in the record for the 201 TRegular Session. ; 

to support a different inteipretation of the phrase produced'"in . 
conjunction with the wineiy." ' ' ' 
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Therefore, it appears that the phrase produced "in conjunction with the winery",includes wines sold under a 

winery's own label or labels and/or sold under a custom crush agreement. It is not limited to wine 

physically produced on site, nor from grapes or fruit grown solely on site." 

At the Board hearing, the applicant submitted into the record a letter from the Oregon Winegrowers 

Association (OWA) and its interpretation of the phrase "wines produced in conjunction with the winery". 

The letter states: ' • 

"In short, OWA interprets the phrase "wines produced in conjunction 

with the winery" to include any of the following: . • 

® Wine made at a winery's on-site facility under the winery's own 

label. 
® Wine made at an off-site facility under the winery's label. This wine 

may be made by the winery itself or by another entity under a custom 

crush agreement. ' 

® Wine made at a winery's on-site facility for another entity's label 

under a custom crush arrangement." . 

After reviewing the evidence and testimony in the record, the Board reverses the hearings officer's 

interpretation and finds that the meaning of the phrase "wines produced in conjunction with the winery" 

includes wines'sold under a winery's own label or labels and/or sold under a custom crush agreement. 

15. ORS 215.452(2)(a) allows on-site marketing and sales activities to include wine tours, wine tastings at the , 

winery, wine clubs and similar activities conducted for the primary purpose of promoting wine produced in 

. ' conjunction with the winery. The phrase "similar activities" could be open to interpretation, but these 

activities cannot be used to subvert controls on activities regulated in other sections of ORS 215.452. Any . 

• activity conducted for the primary purpose of promoting wine produced in conjunction with the winery . 

must be directly and substantially connected to the on-site winery. 

16. Under ORS 215.452(2)(b), the winery may market and sell items on site so long as those items are directly 

related to the sale or promotion of wine produced in conjunction with the winery. Marketing and selling 

these items, including food and beverages served by a limited service restaurant, needs to be incidental to 

. on-site retail wine sales. A limited service restaurant under ORS 624.010(5), means a restai;rant serving ' 

only individually portioned prepackaged foods prepared from an approved source by a commercial • 

processor and nonperishable beverages. This is the "wine glass, t-shirt and snack" section of the statute, and • 

is subject to ORS 215.452(3) restrictions. 

17. Under ORS 215.452(2)(c), the winery may also provide services, including private events, hosted by the 

winery or patrons of the winery, at which wine produced in conjunction with the winery is featured, but the 

services must be directly related to the sale or promotion of wine produced in conjunction with the winery, 

incidental to the on-site retail sale of wine, and limited to 25 days or fewer in a calendar year.- • 

Under ORS 215.452(9), private events include, but are not limited to, facility rentals and celebratory 

gatherings. This is the "wedding" section of the statute, and is subject to ORS 215.452(3) restrictions. 

18. Under ORS 215.452(3), gross income from selling incidental items pursuant to subsection (2)(b) and : 

• services pursuant to subsection (2)(c) may not exceed 25% of gross income from on-site retail sale of wine 

produced in conjunction with the winery. • 
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This section seeks to ensure a winery.does not become an excuse for, or incidental to. a commercial events 
center. Applicants explained why they believe there will be no issues operating the proposed facility within 
this requirement and provided an example to show why they would likely stay within the 25% threshold. 

According to applicants, in a good-year at full maturity an 18-acre vineyard -will yield about 1.5 tons of 
grapes per acre for a total of 27 tons of grapes. Applicants estimated that one ton of grapes would yield 160 
gallons of wine, so 27 tons would produce 4,320 gallons of wine; that 2.3 gallons of wine equals one case 
of wine; and that 4,320 gallons would equal 1,878 cases of wine. Applicants farther explain that ACV 
wines sell for $20 to $.30 per bottle and at amedian $25 per bottle, ACV would gross $563,400 per year, 
though yields would fluctuate. Under this scenario, applicants assert that "incidental sale of goods and 
services cannot exceed $ $140,850.00 ($563,400 x .25=$140,850..00)." According to applicants, even if 
event fees were $1,000 per event, 25 events would only bring in $25,000, which is considerably less than 
the amount allowed under ORS 215.452. .. . 

Acknowledging this scenario as merely illustrative, the hearings officer pointed out that only a little over 16 
acres are planted to grapes, not 18 acres, and the scenario assumes brisk on-site sales with no off-site sales. 

The hearings officer interpreted ORS 215.452(3) to mean wine sold to off-site retailers, and that retail 
internet sales are not on-site retail sales and do not count as gross profit in the ORS 215.452(3) 75%/25% 
formula. The hearings officer stated'applicants must track ORS 215.452 related on-site sales of wines, 
goods and services separately from other sales to accurately calculate the proportion of incidental sales 
versus on-site wine sales. • 

At the Board hearing, the applicants argued that internet sales should be counted toward on-site retail sales. 
The applicants argued that the interpretation by the hearings officer is partially based on testimony from 
1989, prior to the internet even being established. The applicants further argued that retail internet sales are 
common practice and, as long as the product being sold over the internet is wines produced in conjunction 
with the winery, it should be counted as gross profit in the ORS 215.452(3) 75%/25% formula. 

After reviewing all the evidence and testimony in the record the Board reverses the hearings officer's 
interpretation and finds that retail internet sales do count as gross profit in the ORS 215.452(3) 75%/25% 
formula. Applicants must track ORS 215.452 related on-site sales of wines, goods and services separately 

• from other sales to accurately calculate the proportion of incidental sales versus on-site wine sales. 

Under ORS 215.452(4), an ORS 215.452 winery shall provide parking for all activities-or uses of the lot, 
parcel or tract on which the winery is established. According to applicants, the largest event likely to take 
place on the property would be a 300-person gathering with 25 staff, although according to MCCE, the 
ACV website advertises it can accommodate up'to a 400-person event. Applicants assumed 25 staff would 
arrive individually and require 25 parking spaces. Applicants assumed 3.5 people per car for event 
attendees. Applicants' representative based this number on general industry figures he obtained from traffic 
engineers working on other Oregon winery cases. At 3.5 guests per car, 300 guests would require 86 
parking spaces (rounding up), and adding 25 for staff. 111 parking spaces would be required. At 400 • 

• people, 114 guest spaces (rounding down) would be required, for a.total of 139 parking spaces with the 25 
. staff parking spaces. Applicants noted the site contains a 40-space primary parking lot, 100 spaces in 

overflow lots, and room for additional parking if needed. 

19. 

The DPW engineering section recommended applicants provide an annotated site plan depicting all site . 
access (winery, nursery, field access, etc.), and an onsite parking and traffic circulation plan as a condition 
of approval. Planning staff recommended compliance with MCC Chapter 17.118 parking and loading space 
requirements and development standards as a condition of approval. Applicants claim the County cannot 
apply MCC parking standards to this application because, under Brentmar v. Jackson County, 321 Or 481 
(1995), ORS 215.283(1) uses are subject only to state and not local standards. -
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In Josephine County v. Gamier, 163 Or App 333, at 338-339 (1999), the Oregon Court of Appeals stated: 

"We read [Brentmar] to mean that local governing bodies may not 
impose additional criteria on the class of uses described in ORS 
215.213(1) and ORS 215.-283(1) as prerequisites to permitting that class 
of uses in areas zoned for exclusive farm use. We do not read Brentmar 
to insulate uses described in ORS 215.213(1) and ORS 215.283(1) from ' 
all state and local government safety regulations. Simply because a ... 
school is located in an area zoned for exclusive farm use, for example, 
does not mean that the school building does not have to meet state and 
local fire, building and other public safety regulations that apply to all 
such buildings, regardless of their location. . 

In this case, the building code requirements about whicii defendant 
complains have not been imposed by a local governing body as a 
condition of locating in an exclusive farm use zone. Brentmar precludes 
that. What BCSB and the County have done is to insist that defendant . 
comply with building code requirements of general application. . 
Brentmar does not preclude that." 

The hearings officer agreed that under this section, the County cannot impose its parking and loading 

. requirements on applicants. Under this provision, applicants must show only that maximum-use parking 

can and will be provided. Applicants' parking lots are graveled, level and plentiful enough to handle 

projected on-site parking. And, at -51 acres, the subject property is large enough to accommodate additional 

overflow parking without resorting to use of public rights-of-way. ORS 215.452(4) parking requirements 

. are met. The hearings officer also found that parking, as well as vehicular access and vehicular and 

pedestrian circulation, may be public safety issues that, under Gamier, could be addressed under ORS 

215.452(7). 

20. . Under ORS 215.452(5), prior to the issuance of a permit to establish a winery under this section the 

applicants shall show the 15-acre vineyard has been planted or that a contract for grapes executed. 

. Applicants have planted a 16-acre vineyard on-site that is planted and producing grapes. A condition of 

approval wiirfequire at least 15 acres of vineyard to remain viable to meet this ORS 215.452(5) 

requirement. . 

21. Under ORS 215.452(6), a local government shall adopt findings for these standards for the purpose of 

limiting demonstrated conflicts with accepted farming or forest practices on adjacent lands: 

(a) Establishment of a setback of at least 100 feet from all property lines for the winery and all public 

. gathering.places; and . . 

. (b) Provision of direct road access and internal circulation. . 

. There appear to be farm uses near the applicants' property, but the winery area is sufficiently insulated 

from all of the farm uses on adjacent property. Applicants state that the main winery building and tasting 

room will be more than 1.00 feet from property lines. Applicants' initial site plan submitted to the -hearings 

.. officer was general and not scaled. However, at the Board's July 25, 2012 hearing, the applicant submitted 

a detailed site plan which satisfies ORS 215.452(6)(a). A 100 foot setback from property lines shall be 

required for all winery-associated buildings. .. ' . - ' 

22. The driveway to the winery area has direct access to a public road. The internal access roadway follows the 

• property line along the "Wilson property" at the southeast comer of the Ehlen Road-Oak lane intersection, 
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and then turns east into the proposed winery area. The internal roadway is not adjacent to any significant 
fanning areas, and is unlikely to cause conflict with farm uses. ORS 215.452(6)(b) is satisfied. 
The subject site is not within the Willamette River Greenway, geologic hazard or floodplain overlay zones. 
The County has no solar overlay zone. Willamette River greenway. geologic hazard, solar access and 
floodplain portions of ORS 215.452(7)(a) are not applicable. The Aurora State Airport master plan airport 
surface map shows the subject property within the approach, conical and horizontal airport surfaces. MCC 
Chapter 17,177 contains airport overlay-zone provisions. • . 

23. 

Under MCC 17.177.030, there are three airport development districts within the airport overlay zone. The 
Code reads as follows: • . • 

24. 

Airport Development District. This district consists of those lands, waters and airspace area at or below the 
primary, transitional and approach surfaces described in MCC 17.177.020(C). 

A. 

Use Limitations. Any use, accessory use, buildings and structures otherwise allowed in the underlying 
zone shall be permitted provided the following requirements are satisfied: . 

No obstruction or object shall be permitted if it extends above the transitional and approach 
surfaces as defined in MCC 17.177.020(C). ' 
Roadways, parking areas and storage yards shall be located in such a manner that vehicle 
lights will not result in glare in the eyes of the pilots, or in any other way impair-visibility in. 
the vicinity of the runway approach. • ' 
Sanitary landfills, sewage lagoons or sewage sludge disposal shall not be permitted closer ' 
than 10,000 feet to the airport runway. 
No game preserve or game reservation shall be permitted if the animals or birds have the 
potential to become a hazard to air navigation. • 
No structure or use intended for public assembly shall be allowed except by a conditional use 
permit . . 

a. 

b. 

c. 

d. 

Horizontal Surface District This district consists of the land, water and airspace underneath the horizontal 
surface as described in MCC 17.177.020(C). 

1 . Use Limitations. Any use, accessory use, building and structure allowed in the underlying zone shall 
be permitted provided the following requirements are satisfied: 

No obstruction shall penetrate the horizontal surface as defined in MCC 17.177.020(C). 
Sanitary landfills, sewage lagoons or sewage sludge disposal shall not be permitted closer 
than 10,000 feet to the airport runway. • 

b. 

Conical Surface District. This district consists of the land, water and airspace underneath the conical surface as 
described in MCC 17.177.020(C). 

1. Use Limitations. Any use and accessory uses, buildings and structures allowed in the underlying zone 
shall be permitted; provided, that no obstruction penetrates the conical surface as defined in MCC , 
17.177.020(C). 

. Applicants estimate the tasting room and future winery building will be approximately 3,3 80 feet from the 
end of the Aurora State Airport runway, and the temporary winery building will be approximately 4,093 
feet away. The applicants submitted an aerial photograph that was annotated with the location of the 
approach surface and the transitional surfaces for the Aurora Airport. See June 6, 2012 letter from Andrew 

. H. Stamp, at p. 2, Exhibit 2. This exhibit is unrebutted and provided substantial evidence as to the location " 
of these imaginary airport surfaces. According to Exhibit 2, a small portion of both Tax lot 100 and 800 
are below the airport approach surface, but only in the vicinity of the Grower Direct office building and . 

• nursery operation. An even smaller triangular sliver of both tax lots is located under the transitional 
surface. The remainder of the property is below the horizontal surface as is the entire City of Aurora.. 
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However, none of the cluster of buildings located on tax lot 100 in the vicinity of the farm stand / chapel 

are located under either the approach surface or the transitional surface. 

The hearings officer found that the approach surface is longitudinally centered on the extended runway 

centerline and extends outward and upward from each end of the primary surface. An approach surface is 

applied to each end of the runway based on the type of approach available or planned for that runway end. 

The inner edge of the approach surface is the same width as the primary surface and it expands uniformly 

to a width based on the type of approach. The surface extends to 5,000 feet or 10,000 feet at a slope of 20 

• to 1, 34 to 1 or 50 to 1, depending on the available approach. According to the Aurora State Airport overlay 

zone.map, the approach surface at the airport follows a 34 to 1 slope, so the surface would extend out 

10,000 feet. At a slope of 34 feet out to 1 foot up, the approach surface would be about 118 feet high at the 

subject property. • . • . 

25. 

The hearings officer found that no structures exist, are proposed, or are proposed to be built in the future 

that would reach a 118 foot height or extend above the transitional or- approach surfaces. At 118 feet, no • 

internal roadways, parking areas or storage yards on the site would result in glare in the eyes of the pilots or ' 

otherwise impair visibility in the vicinity of the runway approach. No sanitary landfills, sewage lagoons or 

sewage sludge disposal uses are proposed nor would they be approved under this application. No game 

preserve or reservation is proposed nor would it be approved under this application. The only question 

under this subsection is whether applicants propose a structure or use intended for public assembly that 

would require a conditional use permit. 

Applicants intend 25 events at the subject site each year, with up to 300 to 400 guests and 25 staff. OAK 

660-013-0020(5) defines public assembly uses as a structure or outdoor facility where concentrations of 

people gather for purposes such as deliberations, education, worship, shopping, business, entertainment, 

amusement, sporting events, or similar activities, excluding airshows. Public assembly uses do not include 

places where people congregate for short periods of time such as parking lots and bus stops or uses 

approved by the FAA in an adopted airport master plan. There is no indication that winery-related events 

located under the approach surface are gatherings approved by the FAA in the Aurora State Airport master 

p l a n .  . . .  .  .  •  •  •  • .  •  .  '  

The hearings officer concluded the proposed gatherings are not akin to parking lots or bus stops, but are 

akin to the types of OAR 660-013-0020(5) listed gatherings requiring conditional use approval. The 

hearings officer determined that, to satisfy MCC 17.177.030(A), as a condition of approval applicants must 

apply for a-conditional use permit to address this airport overlay zone requirement and no gatherings be 

allowed until an airport overlay zone conditional use permit was obtained. 

At the Board's July 25, 2012 hearing, the applicant submitted additional specific information regarding the 

location of the buildings that would be used for public-gatherings associated with the winery The 

information reveals, as discussed above, that although portions of tax lots 100 and 800 are under the 

approach and transitional surface overlays, all of the winery's buildings that will be used by the public, 

including the tasting room and associated buildings, are not located under the approach surface and 

transitional surface overlays.- For this reason, use of these buildings for winery-related purposes would not ' 

require a conditional use permit in the proposed locations. Based on this evidence, the Board clarified that, 

' . as a condition of-approval of this application, prior to placement of any new structures to be used for public 

gatherings under the approach surface overlay, the applicants must obtain a conditional use permit to 

. address this airport overlay zone requirement. With this condition, MCC 17.177.030(A) will be satisfied. 

26. The horizontal surface is a horizontal plane 150 feet above the elevation of the runway for 5,000 feet or 

10,000 feet, depending on the circumstances at the airport. No structures are proposed or likely that would 

reach a height of 150 feet. No sanitary landfills, sewage lagoons or sewage sludge disposal are requested 

nor would any be approved under this application. MCC 17.177.030(B) is satisfied. . . 
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The conical surface is a surface extending outward and upward from the periphery of the horizontal-surface 

at a slope of 20 to 1 for a horizontal distance of 4,000 feet. At 4,000 feet the conical and horizontal surfaces 

should intersect above the subject property at nearly 200 feet. No structures are proposed or likely that 

would reach 200 feet. MCC 17.177.030(C) is satisfied. 

27. 

ORS 215.452(7)(b) allows the County to consider public health and safety regulations when evaluating a 

winery application. Applicants propose a temporary- winery in one of the Grower Direct buildings on the 
west side of the property near Oak Lane, and propose to convert the one of the Ag exempt / Farm stand 
buildings to a temporary tasting room until a permanent winery building is constructed. 

28. 

Public health arid safety regulations must be considered for the temporary and permanent winery sites. 

The chapel building was permitted for a mercantile occupancy for a farm stand in 2003. A large detached 

restroom with showers, changing areas, and a heavy commercial sized septic was built. After MCCE 

contact, the applicant obtained building permits for these uses. During driveway permit review, loading . 

area width and farm store parking issues were discovered but not resolved. These issues Were addressed as 

conditions of approval in AR 08-44, the winery approval. AR 08-44 expired in 2011 without the loading 

• -and parking area issues being resolved. MCCE also later found that the previously obtained building 
permits were never finalized and. expired and the farm stand building was still out of compliance. MCCE 

also found that electrical, plumbing and mechanical improvements were made to agriculture-exempt 
buildings without required permits, and the buildings were being used for a business office and apartment, 

both non-agriculture-exempt purposes. Applicants eventually complied with the permitting requirements, 

but in 2011 MCCE verified that events were again taking place on the property and opened' another case 

file. 

The hearings officer concluded the long summation showed a history of noncompliance with public health 

and safety regulations well after applicants were aware of the need for permits. The hearings officer 
required applicants strictly and quickly comply with all building code, sanitation and other health and 
safety requirements as a condition of any approval and any required permits for current and future uses be 

obtained prior to the winery going on-line and prior to any associated events taking place, including any 

and all permits required to locate the. temporary winery. . • . 

At the Board hearing, the applicants argued there were no current land use violations on the property, other 

than the expired land use approval for the winery. Pursuant to custonrand practice, the county suspended . 

enforcement of that winery-related violation pending re-application. The applicant acknowledged that one 

building code violation existed on the property, related to the use of the farm stand for a tasting room ' 

and/or gatherings. The applicant acknowledged that building permits are not issued solely based on 
occupancy numbers; and that the type of occupancy is also important. A building approved for one use may 

not meet standards for other uses, and change of occupancy permits are required to ensure public safety 
concerns are addressed. In this regard, the applicants acknowledged that the change to use any of the 

existing buildings for a tasting room involves a change from occupancy code "M" to an occupancy . 
classification as determined based on the building code. The Board considered the testimony and 
information in the record, and determined that as long as health and safety issues are addressed, the - . 

applicant should not be prohibited from hosting planned events while seeking an occupancy' change for the 

winery buildings that will be used for gatherings/tastings. : 

. The Aurora Fire District inspected access to applicants' chapel and surrounding buildings and approved the • 

current access road for fire access purposes. The fire chief observed a 20 foot wide grave! surface access 

road and stated that this width would need to be kept open for fire access. The chief also stated that the 
district did not need a signed fire lane unless the road becomes congested with parking in the future. The 

chief asked applicants to monitor the situation and stated that if the district notices the access lane -

29. 
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becoming congested, it could require signs at a later date. Applicants will be required to maintain a 20 foot-

wide fire access with no vehicular parking or other obstruction within the 20 foot access at any time. 

Applicants will need to clearly mark parking areas to help guide visitors off the fire access road to ' 

appropriate parking sites. Adequate handicapped parking spaces must be provided to help prevent parking 

in non-designated areas. Fire district requirements will need to be re-explored when the permanent winery 

building is constructed. • . 

The Aurora Fire District did not comment on access to the temporary winery'location. As a condition of 

any approval, applicants will need to provide the Planning Division with proof from the Aurora Fire 

District that access and premises identification regulations have been met for the temporary winery site. 

' MGCP development .and access policy 13(b) states: 30. 

' "Accesses shall be located at the safest site possible and shall meet the stopping sight distance 

requirements specified in Marion County's design standards. Actions required to obtain these 

stopping sight distances shall be required as a condition of approval of the access permit." 

MGCP development and access policy 14 states: 

"Driveways, internal circulation areas and parking areas shall be designed so that traffic will not 

back onto arterials or major collectors or any other facility where such conditions would create a 

hazard." (Emphasis added.) ' • 

These MGCP policies relate to transportation safety issues that are considered under ORS 215.452(7)(b). 

Ehlen Road is an arterial way. Applicants agreed to close the Ehlen Road access to winery-related traffic 

and gate it. Applicants will apply for an access permit to establish the Ehlen Road access as an agriculture-

only access. 

Access to the tasting room and future winery site will be from applicants' northem-most Oak Lane 

driveway. Temporary winery access ."will be off of Oak Lane, south of the tasting room access. The north 

d r i v e w a y  i s  a b o u t  4 0 0  f o o t  f r o m  t h e  O a k  L a n e - E h l e n  R o a d  i n t e r s e c t i o n .  .  ' •  . .  

Using MCC 17.118.070(D)(1) parking space requirements (parking spaces shall be 9 feet wide and 17 feet 

long) as a rough guide, at least 23 cars could stack on Oak Lane while waiting to enter the subject property. 

This-would prevent traffic from backing up onto Ehlen Road if applicants' internal circulation patterns are 

efficient. Although traffic to the southern entrance should be lighter, adequate parking and traffic • 

circulation will need to be provided at the temporary winery site to help ensure any approved access is safe 

and remains free of obstruction. To ensure compliance with MGCP development and access policies 13 and 

14, a parking and traffic circulation plan will be required for all proposed permanent and temporary winery 

facilities, and access permits for the Ehlen Road and Oak Lane entrances will be required as conditions of 

approval. The circulation plan will show site' access points for Ehlen Road and Oak Lane in detail. 

On-site pedestrian safety is a concern and will depend, at least in part, on adequate parking and a viable 

pedestrian and vehicular circulation plan. The plan does not need to be complicated, but it needs to be 

' accurate and must show how pedestrian and vehicular traffic can safely co-exist on the site, especially 

during high-traffic events. A pedestrian circulation plan will be required as a condition of any approval and 

may be incorporated into the circulation plan required above. . 

31. 

32. DPW requested a condition requiring applicants to: 

"Widen Oak Lane NE all-weather driving surface to 22-feet to 
current County gravel road standards, plus one-foot shoulders 
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and any necessary roadside drainage ditch work: commencing at 
the Ehlen Road NE end of paved approach, up to and including 
the southernmost driveway access to the subject property to be 
used for winery customers and other celebratory events 
connected with the proposed winery operations. Transition tapers 

. extending beyond the southern most winery entrance are also 
required. The applicant is also responsible to dedicate and 
acquire any additional right-of-way necessary to construct the 
widening section."- . 

Dedication. Applicants contend the County cannot impose these requirements under this Administrative 
Review application.. Applicants point out they lack condemnation or other authority to obtain requested off-
site right-of-way for making requested improvements. DPW does not say the application must be denied 
for safety reasons if the additional right-of-way is not obtained, just that the current road width presents ' 
difficulty for two vehicles to safely pass and for emergency vehicle access. However, .several neighbors 
disagree that the driving surface makes it difficult for cars to pass, and the Aurora Fire Chief stated no 
problem with Oak Lane as a fire safety issue. The requested dedications and improvements are evaluated as ' 
safety issues under ORS 215.452(7)(b). Dedications must also be jxidged by the US Constitution' as 
interpreted by case law. . • 

As applicants point out, federal case law requires an essential nexus and a rough proportionality between a 
dedication and the underlying development application. When requiring land dedication, a governing body 
has the burden of proving nexus and proportionality. According to DPW, the nexus for the requested 
condition is the estimated 200+ vehicle trips per wedding event plus vehicles attributed to the winery. No 
further analysis is offered and it is not clear how DPW arrived at the 200 trip count. Case law requires 
findings demonstrating the relationship between the dedication and the impact of development. Here, there 
is no detailed showing of how DPW arrived at the trip figures or the specific impact such numbers would 
have. Due to the lack of particularized information in the record, the hearings officer did not require on- or . 
off-site right-of-way dedications. The Board agrees with the hearings officer's finding. 

Improvements. On- and off-site improvements are not judged as harshly as property dedications, but there 
must still be a reasonable relationship between the requested improvements and the proposed development. 
DPW cited an estimated 200+.vehicle trips per wedding event plus vehicles attributed.to the winery in 
support of its requested condition. This indicates that DPW. was concerned with winery traffic only as it 
compounds with event traffic. Event traffic will use the north property entrance, sp it follows that the 
requested roadway improvements would apply, only to that entrance because there is no compounding of 
traffic south of that entrance. ' 

DPW states that the current measured width of the Oak Lane NE travel way north of the northern access to , 
the subject property varies from 14 to 15 feet but did not cite the source of its figures. Applicants' engineer 
found the roadway surface to be 17 feet to 19 feet wide. The engineer did not recommend widening the 
roadway because low traffic unpaved roads have a lower crash rate than wider unpaved roads, and because 

' the Oregon Department of Transportation (ODOT) showed no record of any crashes on Oak Lane. The 
proposed winery will bring significant traffic to Oak Lane, so the no-crash statistics may not hold true 
when the winery is in place. Still, the new traffic load has been tested to some extent since 2003 because of 
the unpermitted gatherings, and no accidents have resulted during that time. . 

The Marion County Rural Transportation System Plan (MCRTSP,) adopted as a part of the MCCP, 
contains development and access policies. Development and access policy 9 states: . , 

"Access to developments must be from roadways with appropriate functional classifications and improved 
to appropriate standards. Table 10-3 shows the maximum trip generation for new or expanded ' 
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developments based on the functional classification and character of the roadway from which it .gains 

access: ' 

TABLE 3 
FUNCTIONAL 
CLASSIFICATION TRIPS PER EVENT TRIPS PER DAY 
Local (with gravel 

-surface) 
Local (with paved surface) 

400 200 

2,000 
5,000 

750 
Minor Collector 
Major Collector 
Arterial' 

' 1,500 
• 3,000 . 8,000 

No Limit by this Policy No Liniit by this Policy 

The "trips per event" column is only to be used for developments (such as amphitheaters and stadiums) 

intended to draw large numbers of spectators for certain events (occurring less than 20 times per year), but 

much lower volumes of/traffic otherwise. All other developments shall use the 'trips per day5 column to 

assess the suitability of a road, to provide access. For developments with multiple access routes, each route 

will be assessed based on the number of trips (in the estimation of the Public Works Department) expected 

to use that route. For developments anticipated to generate a significant number of truck trips, these 

. numbers will be adjusted to reflect the increased impact of the truck traffic on the transportation system. 

Proposed developments larger than the thresholds in Table 10-3 may be allowed if the Public Works 

Director can determine that the development's transportation system impacts will be mitigated to . 

satisfactory levels and the developer improves the affected roadway(s) to appropriate standards as 

determined by the Public Works Director. The Public Works Director has authority to require a developer 

to improve a roadway to meet standards if the Functional Classification of the roadway is appropriate for 

the size of the development, but the existing roadway does not meet an appropriate standard level." 

The proposed development is not an amphitheater or stadium but it would allow up to 25 events per year of: 

up to 400 people per event. This exceeds the 20 event per year Table 3 'standard, but is within- its 400 trips • 

per event standard for an unpaved local road. Based on this policy, events would need to be limited to 20 

per year, or the roadway paved to support 25 events per year if the policy is a safety-related regulation. 

- In general, traffic-related issues are safety and/or efficiency issues. Policy.9 does not specifically mention 

safety but does specifically mention transportation system impacts, suggesting an efficiency concern. , 

MCRSTP chapter 5, section 5.1.1 states: . 

' "The importance of the functional class of a road is it assists the jurisdiction in . 

• determining how it will be managed, such as the level of maintenance or 

improvements, how traffic is controlled at its intersections, standards that will 

be used when the road is reconstructed or improved, the level of access and 

. development activity that is allowed..along its length, and the priority of funding 

improvements among many other competing projects." . ' 

The hearings officer found that this paragraph shows that policy 9 is directed at roadway efficiency rather 

than safety, and it is not considered under ORS 215.452(7)(b). As a result. Table 3 trip limitations were not 

applied, nor was paving required under this policy. The hearings officer found no specific MCCP traffic 

safety related policy allowing roadway improvement conditions or denial of the winery use. While it seems 

counterintuitive to allow several hundred vehicle trips on an unpaved local.road up to 25 times per year 

without roadway improvements, the hearings officer did not impose improvements because the record does 
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not clearly connect the requested improvements 'with safety concerns. The Board agrees with the hearings 
officer's finding. 

ORS 215.452(7)(c) allows the County to apply regulations for resource protection acknowledged to comply 
with any statewide goal respecting open spaces, scenic and historic areas and natural resources. There are 
no MCCP identified open spaces, scenic, historic or natural resource areas on or near the subject property. 
However, the MCCP Parks and Recreation map depicts Ehlen Road as an MCCP identified scenic drive. 
Neither the MCCP parks and recreation section nor natural resources section contain policies relating to 
scenic drives, but transportation system planning policy 10 states: 

33 

"To encourage tourism, the County supports the concept of scenic routes, tour routes, and scenic-byways, 
and will consider enhancements that preserve or provide scenic or historic values ..to the transportation 
system." • . 
This policy is aspirational and not a mandatory criterion. OAR 660-023 implements goal 5 for natural 
resources, scenic and historic areas, and open spaces. OAR 660-023 regulations do not address scenic • 
drives. ORS 215.452(7)(c) not applicable. 

Marion County has not issued permits to wineries to host outdoor concerts for which admission is charged, 
facility rentals or celebratory events. Applicants acknowledge ORS 215.452(8) does not apply and that no 
such events are allowed at the winery. -

Effective January 1, 2013, at the request of a local government with land use jurisdiction over the site of a 
winery, the winery shall submit to the local government a written statement, prepared by a certified1 public 
accountant, certifying compliance with the ORS 215.452(3) 75%/25% income ratio for the previous tax 
year. ' " 

34. 

35. 

This provision is not yet effective, but it will be in effect when reporting would come due. Applicants did 
not object to the reporting as a requirement of approval, but asked the County to allow reporting based on 
the business fiscal year (October to October). Once a winery is established on the subject property, a 
certified written statement prepared by a certified public accountant showing compliance with the 25% 
incidental sales and services rule will be required for the previous tax year by the end of October of the • 
filing year. The report must show the basis for categorizations. 

36. MCC-17.110.680 states: 

"No permit for the use of land or structures or for the alteration or construction of any. structure . 
shall be issued and no land use approval shall be granted if the land for which the permit or 
approval is sought is being used in violation of any condition of approval of any land use action, is 
in violation of local, state or federal law, or is being used or has been divided in violation of the . 
provisions of this ordinance unless issuance of the permit would correct the violation." 

The property has a history of land use and building permit violations and resolutions. Given this history, it . 
has been difficult to determine what violations exist on the properly. However, since no current land use 
violations exist that will not be cured once all the conditions of approval are satisfied, applicant's 
compliance with land use and health and safety laws and regulations satisfies the Board's review of Marion 
County concerns as to land use or building permit violations, subject to the.further provisions above. 

The Board finds that the applicant has met the burden of proving compliance with the applicable standards 
and criteria for establishing a winery on the property. As such. Applicant's appeal to the Board is granted in 
total. The applicant was advised he may appear before the Board, should he have further problems with 
implementing the terms of this application, in complying with the conditions related to that application. 

37. 
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EXHIBIT B 

' The Marion County Board of Commissioners adopts the following conditions in Administrative Review Case 11-

'029/Moore and Aurora Colony Gardens, LLC. • 

The winery is limited to a maximum annual production of less than 5 0,000 gallons ofvvine. 

A viable on-site or contiguously owned vineyard of at least 15 acres shall be maintained, as lopg .as the 

winery is operational. ' . 

All outstanding permit violations related to public health and safety shall be resolved prior to establishment 

of the •winery or associated events and uses. Applicants must obtain Building Inspection Division pennits 

for any new construction or change in use or occupancy. ^ 

n 

Only wines produced on-site or under custom crush agreements may be sold at the winery. 

Services, including private events, hosted by the winery or patrons of the winery, at which wine produced 

in conjunction with the winery is featured, are limited to 25 days or fewer in a calendar year. 

The gross income of the winery from the sale of incidental items pursuant to ORS 215.452(2)(b) and 

services provided pursuant to ORS 215.452(2)(c) may not exceed 25% of the gross income from the on-site 

retail sale of wine produced in conjunction with the winery. Retail internet sales of wine produced in • . 

conjunction with the winery do count as gross profit in the ORS 215.452(3) 75%/25% formula. 

6. 

7. Once a winery is established on the subject property, an annual certified written statement, prepared by a 

certified public accountant, showing compliance with the 25% incidental sales and services rule will be 

required for the previous tax year by the end of October of the filing year. The report must show the basis 

for categorizations. Wholesale sales are not on-site retail sales and cannot be counted as gross profit for ' 

' ORS 215.452 proportional sales purposes. Applicants must track ORS 215.452 related on-site sales of 

wines, goods and services separately from other sales. • . 

8. A 100 foot setback from property lines is required for all winery-associated buildings. Applicants shall 

submit a detailed site plan to the Planning Division accurately showing locations of current and proposed 

. buildings and setbacks: • . . 

9. Applicants shall-apply for driveway access permits from Marion County Department of Public Works for 

its tasting room/permanent winery, temporary winery and Ehlen Road entrances. The Ehlen Road permit 

shall include provisions to gate and lock the Ehlen Road NE access to tax lot 100 as a limited use, field 

access only. No general public winery access shall be allowed at the Ehlen Road access. Applicants must 

' satisfy access permit requirements prior to establishing the winery and other related uses or holding events 

. on the subject property. • • . . ' . . 

• 10. Applicants shall maintain a 20 foot-wide fire access with no vehicular parking or other obstruction within 

the 20 foot access at any time. Applicants shall clearly mark parking areas. Adequate handicapped parking 

spaces must be provided near the tasting room or other areas open to the public as required by state, county 

' ' or other law. . . 

11. Applicants shall provide the Planning Division with proof from the Aurora Fire District that access and 

premises identification regulations have been met for the temporary winery site. . . 



12. Applicants shall provide the Marion .County Planning Division a detailed and accurate parking, vehicular 

access, and pedestrian and vehicular circulation plan for all permanent and temporary winery-related areas. 

The circulation plan shall show Ehlen Road and Oak Lane access points in detail. • 

Prior to placement of any structures for gatherings in the^approach surface overlay, the applicants must 

obtain a Conditional Use permit. . . . 
13. 

14. , The approved use shall operate in continual compliance with conditions set forth in this order,..Failure to 

comply with conditions of approval may result in this approval being revoked. Any revocation could 'be • 

appealed to a County hearings officer for a public hearing. .. 

This approval is valid only when exercised within one year of the decision becoming final'.' The effective 

period of this approval may be extended subject to approval of an extension by the Planning Director. . • 
15. 



BEFORE THE BOARD OF COMMISSIOI¡'ERS
F OR MÄRION COUNTY, ORTGON

In the Matter ofthe
Application of:
Chancy and Toni Cloft

)
)
)

Case No. CU 15-022
Clerk's File No: 5702
Conditional Use

ORDER lt -3L
This matter came before the Marion County Board of Commissioners on the application of Chancy and

Toni Croft for a conditional use to establish awinery as a commelcial activþ in cor{unction with farm use on
an 18.6-acre parcel in an SA (SPECIAL AGRICIJLTURE) zone at 5475 River Road S., Salem, Madon Count¡2,
Oregon (T8S, R4W Sl4, tax lot 1200).

On August 5,2075, a healings ofÍrcer conducted a hearing on this application. On October 2 5,2015, the
hearings officer issued a decision finding that the applicant did not meet the burden of proving compliance with
the applicable clitelia and DENIED the cqnditional use. On November 4,20l5,the applicant appealed ttre
hearings offrcet's decision, The board accepted the appeal and on December 16,20l5,the boar.d held a duly
noticed public hearing that was continued to December 23,2015.

The Marion County Board of Commissioners, after baving considered the Planning Division's and
Clerk's files, hearings ofFrcet's decision, and the testimony and evidence in the record, makes the following
Orders:

IT IS HEREBY ORDERED that the boald adopts the Findings of Fact and Conclusions of Law
contained in Exhibit A and B attached hereto.

IT IS FUTIIER ORDERED that the decision of the hearings officer denying the conditional use is
reversed and the conditional use is in Exhibit e attached.

DATED at Salem, Oregon,

MARION COI-INTY BOARD OF COMMSSIONERS

Commissionel

N'ót Present at meeting

Commissioner

, JUDICIALNOTICE

Oregon Revised Statutes, Chaptel 197.830, plovides that land use decisions may be reviewed by the Land Use
Boatd of Appeals by filing a notice of intent to appeal withjn 2l days from the date this Order becomes final.



EXHIBIT A

Marion County Board of Commissioners X'indings of Fact and Conclusions of Law

Case No. CU -l 5 -j22lCroft

I. BACKGROT]ND F'ACTS

1. The subject property (the "Properfy") is located at 5475 River Road S., Salem, in
Marion County (the "Corurty) (8S-4W-14-1200) Oregon. The Properly is 18.6 acres and is
located within the Special Agriculture ("S4") zone.

2. The Property contains a dwelling, a small fruit tree orchard, and an additional
existing building that was historically used as a dance hall and farm stand.

3. Applicants Chancy and Toni Croft ("Applicants") are the owners of the Properly
The Croft family owns two vineyards near the Properly in Polk County ("Croft Vineyards"), as

well as multiple wine brands.

4. Applicants seek approval for a wine production facility and tasting room on the
Property as a coÍrmercial activity in conjunction with farm use under ORS 215.283(2)(a) and
MCC 17.137.050D(1). Applicants proposed use includes the following elements:

(a) A wine production facility;

(b) A tasting room with retail sales of wine made from Croft Vineyards grapes and other
local, organically grown gapes;

(c) A commercial kitchen and food service consistent with the food services allowed by
oRS 215.452

(d) Wine marketing and business activities including small-scale, quarterly wine club
events; holiday open houses; and an arurual celebration for grape harvest participants;

(e) Limited annual events, including charity fundraisers, a cycling event, and an organic
wine festival.

il. PROCEDURAL ISSUES

A. Findings Regarding Procedural History

Applicants began informal discussions with County Planning Division staff(the "Staff')
regarding the proposed use in late 2012. Applicants had a pre-application meeting with Staff in
January 2015. Applicants submitted a conditional use application (the "Application") to the
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County for the winery on June 5,2015. Applicants stated to the Board that this application was
designed to address all issues identified by Staffin the pre-application discussions.

The Staff decided to refer the Application to the County Hearings Officer and published
timely public notice of the hearing. The Hearings Officer held the hearing on the Application on
August 5,2015. The following persons appeared and provided testimony on the application:
Brandon Reich, Marion County Planning Division; Michael Gelardi, Applicants' attomey;
Chancy Croft, Applicant; Lee Croft, Applicants' business manager; Emily Refi, Applicants'
architect.

At the close of the hearing, the Hearings OfÍicer closed the record on the Application.

On August 18,2075, the Hearings Offrcer notified Applicants in writing that the County
had inadvertently deleted the audio tape of the hearing. The Hearings Offrcer informed the
Applicants that she was reopening the record in order to allow Applicants to submit additional
written argument and evidence. In response, Applicants submitted a package of additional
evidence and argument on August 28, 2015.

On October 20,2015, the Hearings Officer issued a decision denying Applicants' permit
on a variety of grourds. Applicants then filed a timely appeal to this Board on November 4,
2075.

In response to the appeal, the Board published timely notice that the Board had accepted
the appeal and would hold a public hearing to consider the appeal.

The Board held a public hearing to consider Applicants' appeal on December 16, 2015.
The Board continued this hearing until December 23,2015. At the close of the hearing, the
Board issued an oral decision to reverse the Hearings Officer's decision and approve a winery
permit subject to the conditions attached as Exhibit C.

B. Conclusions Regarding Procedural Issues

1. Application, Notice and Hearing Procedure

Based on the findings in Pa¡ts I and IIA above, the Board concludes that the Application
was properly filed and that the Staff properly referred the Application to the Hearings Offrcer.
The County published a proper notice of the hearing before the Hearings Offrcer. The Board
concludes that this hearing was conducted in accordance with the procedural requirements of the
MCC.

The Board further concludes that the Board properly accepted Applicants' appeal of the
Hearings Officer's decision and published a proper notice of the appeal hearing before the
Board. The Board conducted the appeal hearing in accordance with the requirements of the
MCC.

2. Evidentiary issues

DWT 28718971v2 0067175-000004
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The Board concludes that the inadvertent deletion of the audio file of the initial hearing
'was a procedwal error by the County and that the lack of a hearing recording had the potential to
lead to defects in the Hearings Offrcer's decision. However, the Board concludes that this
procedural errot was corrected by the appeal proceeding because the appeal allowed Applicants
to submit additional evidence and argument to address the Hearings Offrcer's grotrnds for
disapproval of Applicants' permit.

III. COMMERCIAL ACTIVITY IN CONJT]NCTION \ilITH F'ARM USE CRITERIA

A. MCC 17.137.050 Conditional Uses

This section of the Board's Findings identifies the relevant criteria in MCC 17.137.050 n
italics. The Board's findings on each criterion follow tJte italicizedlangmge.

MCC 17.I37.050 Conditìonal Uses: The following uses may be permitted in an SA zone

subject to obtaining a conditional use permit and satisfying the uiteria in MCC
17.137.060(A) and any additional criteria, requirements, and standards specified in this
section:

D. Thefollowing commercial uses:

I . Commercial activities in conjunction with farm use . . . including ø winery not
permitted under MCC I 7. I 37. 040 (B).

Applicants have applied for land use approval as a commercial activity in conjunction
with farm use under MCC 17.137.050D(1) rather than as a "winery" under MCC 17.I37.040lB)
because the Property lacks an on-site vineyard. The grapes utilized by Applicants' proposed

winery would come primarily from the Crofts' two vineyards in Polk County, which Applicants
explained are approximately 10 miles from the Properly.

MCC l7.137.050D(1) implements ORS 215.283(2)(a). In 1989, the Oregon Supreme

Court held that a winery without an existing on-site vineyard may qualiff as a commercial
activity in conjunction with farm use under this statute. In doing so, the Court reasoned that wine
production and promotion are "in conjunction with farm use" because they help build the market
for local wine grapes, which in turn facilitates farmland preservation. Specifically, the Court
stated:

The phrase upon which the validity of the [conditional use permit] tums is
"in conjunction with farm use," which is not statutorily defined. We
believe that, to be "in conjunction with farm use," the commercial activity
must enhance the farming enterprises of the local agricultural community
to which the EFU land hosting the commercial activity relates. The
agriculflral and commercial activities must occur together in the local
community to satisfy the statute. Wine production will provide a local
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market outlet for grapes of other growers in the area, assisting their
agricultural efforts. Hopefully it will also make [winemaker Andrew]
Samad's efforts to transform a hayfield into a vineyard successful, thereby
increasing both the intensity and the value of agricultural products coming
from the same acres. Both results fit into the policy of preserving farm
land for farm use.

Sales of souvenirs which advertise the winery may cause others to come to
the area and buy the produce of the vineyards and farms roundabout. Such
sales may reinforce the profitability of operations and the likelihood that
agricultural use of the land will continue.

Cravenv. Jackson County,308 Or 281,289 (1989)

The Oregon Court of Appeals recently reinforced the Craven decision by upholding a

commercial activity permit for a wine tasting facility at Stoller Vineyards in the Dundee Hills. In
that case, the court quoted its decision in Craven to summarizethe rationale for siting wineries as

commercial activities in conjunction with farm use:

[a] commercial use which assists farmers in processing and marketing
crops can be as supportive of agricultural operations as one which aids
them in producing crops. The fact that the marketing technique may prove
to be effective enough to attract travelers hardly means that the farmers
whose processed produce the travelers purchase are not benefited.

Friends of Yamhill County v. Yamhíll County,255 Or App 636, 650 (2013) (quoting Craven,94
Or App 49,54 (1988).

2013 Senate Bill 841 fu¡ther clarified that wineries that do not qualifu as a permitted use
winery nnder ORS 215.283(1)(n) and215.452 may be cited as commercial activities in
conjunction with farm use. Specifically, SB 841 provides that:

A local government may authonze the siting of a winery, on land
zoned for exclusive farm use, pursuant to the standards that apply
to a commercial activity in conjunction with farm use under
ORS 215.213 (2)(c) or215.283 (2)(a) or other law if the winery:

(a) Does not qualifli for siting under ORS 215.452 or 215.453;
or

(b) Seeks to carry out uses or activities that are not authorized
by ORS 215.452 or215.453.

2013 Or Laws Ch 553, Sec. 3, codified at ORS 215.456(I)

The Hearings OfFrcer concluded that Applicants' proposed use is not a "winery" and
therefore that the facility is not "in harmony with the purpose and intent of the [SA] zone" rurder
MCC 17.119.070(B). See Hearings Officer's Order at 8-10. The Hearings OfFrcer based her

4
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conclusion on the dictionary definition of a "winery," \ryhich focuses on fermentation. Because
the Crofts testified that they plan to initially blend and age wine on the Property, rather than
crush and ferment grapes, the Hearings Offrcer determined that Applicants' proposed use did not
qualiff as a winery. Although the Hearings Officer does not explicitly state that this precludes
Applicants' proposed use from qualiffing as a commercial activity in conjunction with farm use,

that appears to be the basis of her conclusion that the Application is not in harmony with the
purpose of the SA zone. See Hearings Offrcer's Order at 10.

The Board finds that Applicants' proposed use quàlifies as a commercial activity in
conjunction with farm use under MCC 17.137.040(B). Based on Applicants' testimony and
supporting evidence, the Board finds that Applicants' proposed wine production and retail
facility is related to the farm use of viticulture and enhances the market for local, organically
grown gapes. The proposed facility also puts the limited farmland on the Property into
productive use by creating a commercial use for the existing fruit trees. The Board therefore
concludes that the proposed use meets the standard for commercial activity in conjunction with
farm use as set forth in the Craven decision

Moreover, although it is not necessary to determine the case at hand, the Board concludes
that on site fermentation of grapes is not determinative as to whether a wine production facility
qualifies as a "winery" under the MCC. Based on Applicants' testimony, the Board finds that
wine production involves a range of activities including crushing of wine grapes, fermentation,
blending, aging, bottling, and other activities. The Board recognizes that Oregon wineries utilize
a variety of business models, and it is common for a specific "winery" facility to only house
some aspects of the overall winemaking process. For these reasons, the Board finds the facility
proposed by the applicant meets the definition of a winery.

B. MCC 17.137.060 Commercial Activities in Conjunction with Farm Use

This section of the Board's Findings identifies the relevant criteria in MCC 17.137.060 n
italics. The Board's findings on each criterion follow the italicizedlanguage.

MCC 17.137.060(I): Commercial Activities in Conjunctionwith Farm Use:

1. The commercial actiyity must be primarily a customer or supplier offarm uses

The Board finds that the primary purpose of Applicant's proposed winery and tasting
room is to produce and sell wine. Applicants plan to produce wine from Applicants' and others'
locally-grown grapes and sell wine made from these grapes and other local, organically gfo\ryri

grapes. Applicants are, therefore, primarily a customer of farm uses in the sense that Applicants
will be receiving farm crops and then processing and marketing those crops. The Board therefore
concludes that Applicants' proposed use complies with MCC 17.137.060(IX1).

2. The commercial activity must enhance the farming enterprises of the local
agricultural community to which the land hosting the commercial activity relates

The Board concludes that this criterion implementsthe Craven decision. For the reasons
described in our findings and conclusions regarding MCC 17.137.050D(1) above, the Board
concludes that Applicants comply with this criterion.

5
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3. The agricultural and commercial activities must occur together in the local
community.

The Board concludes that this criterion also implements the Craven decision. It is
important to note that the winery in Craven did not have an on-site vineyard at the time that the
landor¡¡ner applied for a conditional use permit to site the winery. Rather, the landowner planned
to process grapes grown on other vineyards and to develop an on-site vineyard over time.
Petitioner William Craven argued that this business plan disqualified the landowner from siting
the winery as a conìmercial activity in conjunction with farm use. The courts, ho\ilever, rejected
Mr. Craven's theory that wine grapes must be sourced from on-site or the immediate vicinity of a
proposed winery for the winery to be in conjunction with farm use. Specifically, the Court of
Appeals stated:

We reject petitioner's contentions that the use is not connected
with farming because no independent grape growing activities are
now being conducted on the parcel and because the winery may
serve grape farming operations which are not located in the
immediate vicinity.

Craven,94 Or App 49,53 (1988).

The reference to "the local community" in MCC 17.137.060(I)(3) reflects Crayen's
recognition that the relevant local agricultural community is broader than the winery property
and its immediate neighbors. Applicants' proposed winery will serve the local winegrower
community because it will source gapes ûom the mid-Willamette Valley. The Board therefore
concludes that Applicants' proposed use complies with MCC 17.137.060(IX3).

4. The products and services provided must be essential to the practice of agriculture.

Based on Applicants' testimony and supporting evidence, the Board finds that wine
production facilities and retail tasting rooms are essential to the practice of viticulture in Oregon.
The Board therefore concludes that Applicants' proposed use complies \ /ith MCC
77.137.060(I)(4) because Applicants' winery will provide a market outlet for Applicants wine
grapes and other producers of organic wine grapes.

IY. GENERAL CONDITIONAL USE CRITERIA

A. MCC 17.137.060 General Conditional Use Criteria

This section of the Board's Findings identifies the relevant criteria in MCC 17.137.060 n
italics. The Board's findings on each criterion follow the i.talicizedlangtage.

MCC 17.137.060: Conditional Use Review Criteria

17.137.060(A). The following criteria apply to all conditional uses on the SA zone:
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L The use,*vill notforce a significant change in, or significantly increase the cost of
acceptedfarm or forest practices on surrounding lands devoted to farm or þrest
use. Land devoted to farm or forest use does not include farm or forest use on
lots or parcels uponwhich a non-farm or non-forest dwelling has been approved
and established, in exception area approved under ORS 197.732, or in an
aclvtowl e dged urb an gr owth boundary ;

Based on Applicants' uncontested definition of the local area, the Board finds that the
"surounding area" for purposes of MCC 17 .137 .060(A) includes the following parcels:

To the west and north of the Property, the Willamette River and an island in the
Willamette River at Section 14 tax lot 1400;

To the northeast of the Properly Acreage Residential parcels, including Section
14A lots 3000, 3100, 2300,2400 and 1000. These properties are small parcels
with dwellings and are not in commercial farm use;

To the east and south of the Property, separated from the Property by River Road
South and a parallel railroad track, SA-zoned parcels, including Section 144, Lot
800, and Section 14 lots 1100 and 1101;

To the south and southeast, additional SA-zoned parcels including Section 14 lots
402,500,600,700, 800, 801,900 and 1000.

Also based on Applicants' uncontested inventory of local farming and forest practices,
the Board finds that none of the lands in the surrounding area are devoted to farm or forest use

except for Section 14 Lot 1000. This property is a larger parcel that is forested on the west side

and has an orchard on the east side of the property. Farming practices associated with the orchard
may include ground based pesticide and fertilizer application, mechanical harvesting, and
pruning.

The Board finds that the orchard on Lot 1000 is adequately buffered from Applicants'
proposed winery by the forested west side of lot 1000 as well as the railroad track and River
Road South. Activities at Applicants' proposed winery, therefore, will not force a change nor
increase the costs of farming practices associated with this orchard.

In sum, the lands surrounding the Properly are generally not devoted to farm or forest
use. The exception is Lot 1000, but the orchard on that parcel is well insulated from Applicants'
proposed winery due to the local geography. The Boa¡cl therefore concludes that Applicants'
proposed use complies with MCC 17.137.060(AX1).

2. Adequate fire protection and other rural services are or will be available when
the use is established;

The Board finds that there is adequate fire protection available for Applicants' proposed
winery use. The Property is located outside of Salem's urban growth boundary, but is currently
within the Response Area of Salem Fire Department Station 4. As depicted in Applicants' site
plan, the Property will have a driveway with adequate fire truck access and will allow for fire
truck turn-around. The Property is approximately 8 miles south of downtown Salem and is

a

a

a

a
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located offof River Road South, which is an arterial road connecting north and south Salem. Its
proximity to downtown Salem and location off a main road allows for adequate services to be
available to the Properfy.

The Hearings Offrcer asserted a lack of adequate information on several issues that she
categorized as relevant to MCC 17.137 .060(Ð(2). In their appeal to the Board, Applicants
provided clarification and additional evidence to address the issues identifred by the Hearings
Offrcer.

First, with regard to wastewater, Applicants explained that they have secured a septic
permit from the County for the proposed tasting room. V/ith regard to winery process
wastewater, Applicants explained that this water may be land applied as a soil amendment
pursuant to a 1400-A general permit from DEQ. This disposal method is commonly used by
wineries across the state and Applicants explained that they intend to seek coverage under this
general permit. The Board therefore concludes that Applicants have adequate access to waste
disposal services.

As for road infrastructure, the Board finds based on Applicants' rurcontested evidence
that the proposed winery and tasting room will not have a significant impact on traffic.
Moreover, the Board finds that Applicants' proposed access is adequate to serye the proposed
winery use.

For all these reasons, the Board concludes that Applicants have satisfied the rural services
standard of MCC 17.137.060(AX2).

3. The use will not have a significant adverse impact onwatersheds, groundwater,

fish andwildlife habitat, soil and slope stability, air andwater quality;

The Board finds that the proposed use will not have a signifrcant adverse impact on
watersheds, groundwater, fish and wildlife habitat, soil and slope stability, or air and water
quality. Applicants will minimize land disturbance by converting an existing building into the
proposed tasting room and production facility. In addition, Applicants' proposed use will
preserve the existing orchard on the Properfy. Applicants' proposed development is located away
from the Willamette River, and proper septic and winery wastewater disposal permitting will
prevent water quality impacts to the river.

The Hearings Officer expressed concern regarding development in the floodplain overlay
zone. The site plan and other maps provided by Applicants, however, show that Applicants are
not proposing any winery-related structures in the floodplain. The Board therefore concludes that
floodplain regulations do not apply to the proposed use.

The Hearings Officer also concluded that Applicants did not provide sufficient
information to determine whether the proposed use can comply with the County's geologic
hazard overlay rules. However, the Staff Report states that it is feasible for the Crofts to obtain a
geologic permit.
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On appeal, Applicants explained that they are comfortable with the geologic permit
condition recommended in the StaffReport and had planned on conducting the study required for
this permit as a matter of sound business practice. Applicants also provided a geologic
assessment that was recently completed related to a potential expansion of the dwelling on the
Property. This assessment did not reveal any significant geologic issues. The Board therefore
finds that Applicants' proposed use will not have a significant impact on slope stability.

Finally, the Board also finds that the proposed use will also not have a significant adverse

impact on the air quality. The proposed tasting room will be located along River Road South,

which is a main road connecting north and south Salem. The proposed tasting room is also

located near other tasting rooms in the area, namely, Ankeny Vineyard'Winery, Coria Estates,

and Honeywood'Winery. Because winery visitors generally visit multiple wineries in a single
day, Applicants' proposed tasting room should not significantly increase traffic above existing
levels, and, therefore, will not have a significant impact on the air quality.

For all these reasons, the Board concludes that Applicants have satisfied the watersheds,
groundwater, fish and wildlife habitat, soil and slope stability, and air and water quality
standards of MCC 17.137.060(AX3).

4. Any noise associatedwith the use will not have a significant adverse impact on

nearby land uses;

The Hearings Offrcer's order at page 14 concludes that Applicants did not adequately
address potential noise impacts associated with the winery. Based on the nature of the proposed
use and the geography of the properfy, the Board finds that the proposed use will not create

signifi cant noise impacts.

The most significant noise generated by a winery use is occasional truck traffic
associated with deliveries and pickups from the winery. Passenger car traffrc associated with the

tasting room traffrc also generates some noise. The Properly is bounded on the west by the
Willamette River and to the east by a railroad line. A 55 mph highway bisects the Properfy. The
Property is further buffered from srurounding uses to the north, south and east by forested areas.

Given this geography and the small scale of the proposed winery, Applicants' proposed use will
not create significant noise impacts. Applicants therefore have satisfied MCC 17.137.060(AX4).

5. The use will not have a signilìcant adverse impact on potential water
impoundments identified in the comprehensive plan, and not ueate significant
conflicts with operations included in the comprehensive pløn inventory of
significant mineral and aggregate sites.

The Board concludes that this requirement is satisfied because the Property is not
identified as having a water impoundment nor is the Property identified as a significant mineral
and aggregate site in the comprehensive plan inventory. Applicants therefore have satisfied
MCC 17.r37.060(AXs).

MCC 17.137.060(J). The following criteria apply to those uses identified in
MCC 17.137.050:
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1. No enclosed structure with a design capacity greater than 100 people, or group of
structures with a total design capacity of greater thon 100 people, shall be
approvedwithin three miles of an urban growth boundary unless an exception is
approvedpursuant to OAR Chapter 660, Division 004.

The Board finds that the proposed winery has a design capacity for less than 100 people.
The Board therefore concludes that this criterion is not applicable.

2. Any new enclosed structure or group ofenclosed structures subject to this section
shall be situated no less than one-half mile from other enclosed structures
approved under OAR 660-33-130(2) on the same tract. For the purposes of this
subsection "tract" means a tract as defined in MCC 17.137.130(F) in existence
on (May 5, 2010).

The Board concludes that this criterion is inapplicable because the proposed winery has a
design capacity of less than 100 people.

3. Existingfacilities wholly within afarm use zone may be maintained, enhanced or
expanded on the same tract, but existing enclosed structures within three miles of
an urban growth boundary may not be expanded beyond the limits of thß
subsection.

The Board concludes that-this criterion is not applicable because Applicant does not
propose to expand the existing facility beyond the limits of this subsection.

V. APPLICABLE MCC GENERAL PROVISIONS

A. MCC 17.110.770 Vision Clearance Area

This section of the Board's Findings identifies the relevant criteria in MCC 17.110.770 n
italics. The Board's findings on each criterion follow the italicizedlanguage.

MCC 17.110.770: Vision Clearance Area

D. Private roadways, driveways and public alleys intersecting streets designated as
collectors or arterials in the Comprehensive Plan shall have vision clearance areas
defined by a minimum of a 1}-foot leg along the driveway and a 1)}-foot leg along the
collector or arteríal street.

The Board frnds that_the Properly takes access from River Road South, which is
classified as an arterial street in the county's transportation plan. The Board finds that vision
clearance areas with 100' legs along River Road and 10' or more on the driveway are provided at
the winery access point as illustrated on the site plan. The Board therefore concludes that
Applicants have satisfied this criterion.

G. Except as provided in subsections (G)(1) and (2) of this section, the vision clearance
area required by this section shall not contain any planting, fences, walls, structures, or
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temporary or permanent obstructions to vision, including parked vehicles, exceeding j0
inches in height above the curb level or the end of the travel lane when there is no curb:

1. Only one supporting post or pillar, no greater than 12 inches in diameter or 12

inches on the diagonal if rectangular, is permitted within a vision clearance area
unless otherwise approved by the department of public works. Exceptions are posts or
supporting members of street signs, street lights and *ffic control signs installed as

directed by the department of public works, or alty other sign, post or pole erectedfor
public safety.

2. Vision clearance shall be required to a minimum height of sevenfeet above the curb
level or edge of navel lane where there is no curb. Where public buses, trucks and
other service vehicles travel on the minor leg of the intersection, vision clearance
shall be required up to a height of L}-feet above the curb level or edge oftrovel lane
where there is no curb.

The Board finds that vision clearance areas will be cleared of planting, fences etc.

exceeding 30" in height above curb level. The road grading in these locations will be l0o/o or
less, such that visual clearance to l0' or more above cwb height will be maintained. The winery
driveway occurs at an existing, presently abandoned curb cut at the crown of River Road,

allowing for optimal site lines according to local traffrc engineer. The Board therefore concludes
that Applicants have satisfied these criteria.

B. MCC 17.118 Off-Street Parking and Loading

This section of the Board's Findings identifies the relevant criteria in MCC 17.118 in
italics. 'l'he Board's findings on each criterion follow the italicizedlanguage.

MCC I7.l 18 O.[f-S*eet Parkíng and Loading

I7.I18.030 Location

The Board finds that Applicant proposes to provide on-site parking rather than off-site
parking. Applicants, therefore, comply with this criterion.

1 7. 1 1 8, 0 5 0 Off-S* e et Automobile P arking Requir ements

B. Commercial Uses. Commercial uses in any zonè shall provide one space per 300
square feet of gross floor area devoted to the primary use plus one space per 5,000
s quare feet of storage or warehouse area.

The Board concludes that_that the proposed winery is best classified as a commercial use.

Applicants' proposed winery and tasting room facilþ is 2,320 square feet. As depicted
in the enclosed site plan, Applicant will provide 11 parking spaces, including I ADA
accessible space. Applicants, therefore, comply with this criterion.

DWT 28718971v2 0067175-000004
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I 7. I 1 8. 0 60 OffStreet Loading Requirements

A minimum loading space size of l2 feet wide, 30 feet long and 14 feet high shall be
required as follows:

A. For all buildings except residential and those used entirelyfor ffice use: from
10,000 squarefeet up to 20,000 squarefeet grossfloor area, one space;

The Board concludes that this criterion is not applicable because the proposed winery and
tasting room is less than 10,000 square feet.

I 7. I 1 8. 0 7 0 : P arking and Loading Ar e a Dev elopment Re quir ements

fThis section provides various technical requirements for parking and access areasJ

Based on Applicants' site plan, the Board concludes that it is feasible for Applicants to
comply with these criteria. These requirements will be addressed in required building permits for
the proposed development.

VI. WILLAMETTE RIVER GREEI¡'WAY OYERLAY ZON-E

The current Application does not include a request for a Greenway development permit,
and the Corrnty did not identifr the Greenway Overlay Zone criteria at MCC17.I79.030 as

relevant to the Application in the public notice of the hearing before the Hearings Officer.
Applicants, however, have agreed to seek a Greenway permit to the extent such a permit is
needed for the proposed winery and an unrelated expansion of the existing dwelling on the
Property. Applicants provided evidence showing that it is feasible for them to obtain a Greenway
development permit for the uses they contemplate on the Property.

The Board finds that both the proposed winery and the existing dwelling on the Property
are within the Greenway Overlay .Zone based on the maps submitted by Applicants.

The Board concludes that renovation of the existing Stomp building for the proposed
wine production facility and tasting roorn is exempt from Greenway permitting under
MCC 77.179.0904 as a change of use of an existing structure that does not substantially alter or
affect the land on which it is situated.

In addition, the Board concludes that all construction related to the contemplated addition
to the existing residence on the Property is also exempt from Greenway permitting. This is
because MCC 17.179.0908 exempts both modification of an existing residence and the
construction of a new driveway to a residence from the definition of "intensifications" that
require a Greenway development permit.

However, the Board concludes that the proposed winery-related construction outside of
the existing Stomp building is a change of use for which a Greenway development permit is
required under MCC l7 .179.030 and 17 .779.0904. This construction includes driveway and

DWT 287 I 897 1v2 0067175-000004
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parking lot paving, construction of a deck, and construction of the proposed future winery
expansion area (the "Greenway Regulated Construction").

The Board concludes that it is feasible for Applicants to obtain a Greenway development
permit for the Greenway Regulated Construction. Based on uncontested evidence submitted by
Applicants, the Board concludes that the Greenway Regulated Construction is consistent with the
County's Greenway regulations at MCC 17 .I79 because the Greenway Regulated Construction
will not affect natural resources in the riparian area and will not be visible from the river. The
proposed winery is also compatible with the surrounding area for the reasons described in Parts

III and IV of these Findings. The Board has included a condition of approval in Applicants'
permit that requires Applicants to obtain a Greenway development permit for the Greenway
Regulated Construction prior to commencing the Greenway Regulated Construction.

VII. MISCELLAII-EOUS F'INDINGS AND CONCLUSIONS

A. Comments of other agencies

The Staffrequested comments on the Application from various govemment agencies.

The Cotrnty DPW Land Development and Engineering Permits section and the County Building
lnspection Division provided comments in response to this request. These comments are attached

as Exhibit B to these Findings. The Board concludes that the comments provide appropriate
direction to the building permits that are required as a condition to Applicants' permit.

B. Protection of Cultural and Historical Sites

The Hearings Offrcer noted two cultural/historic sites near the Property and concluded
that Applicants had not addressed potential impacts to these sites. The Hearings Offrcer,
however, did not identiff any applicable approval criteria related to these sites or otherwise
explain how these sites are relevant to the Application.

The Board finds that the only way these sites could be impacted is through traffrc
generated by Applicants' proposed use. For the reasons described in Part IVA above, the Board
concludes that winery-related traffic will not impact these sites. The Board does not decide

whether and how impacts to historical and cultural sites must be addressed in future conditional
use applications.

VIII. CONCLUSIONS F'OR APPROVAL

1. Applicants' proposed wine production facility and tasting room qualifies as

commercial activity in conjunction with farm use under ORS 215.283(2Xa) and

MCC 17.r37.0s0D(1).

2. Applicants have satisfied the approval criteria for a commercial activity in
conjunction with farm use in MCC 17.137.060(I).

3. Applicants have satisfied the applicable general conditional use criteria in
MCC 17.r37.060.

DWT 28718971v2 0067175-000004
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4. Applicants have satisfied the additional applicable approval criteria in
MCC 17.110.790 and 17.118.

5. It is feasible for Applicants to obtain a Greenway development permit for the
Greenway Re gulated Construction.

Drù/T 287 18971v2 00671 75-000004
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Exhibit B

Excerpt of:

Marion County Hearings Officer's Decision
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Conditional Use Application of Chancy and Toni Croft
October 20,2015
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applícation fsem various gÕ1¡ernnênlal agencies. !
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A

ENGINEERI}IG REQUIREMENTS
The following comments letterect A through D¡ are with regard to
County requírements and issues that the appllcant must address
if the proposal is approved and the proposed use established.
They will be only generaliy referenced in a forthcoming Notice
of Decision.

In accordance with Marion County Driveway Ordinance #651,
driveways must meet sight distance, design, spacing, and
safety standards. The following sub-requírements, numbered
#l- through +7, pertain to access.

1t ItTo more than a total of two (2) access connections to
Ríver Road rví1I be alIowed. The land use apptication
site plan depicts adding a southern âccess and closing
the middle access

2\ River Road is designated an Arterial in the Marion
County Rural Transportatj-on System Plan (MCRSTP).
Accordíng to MCRSTP Section 10. l-.3/ Access Spacing
Standard Policy 1, Table 10-1: The spacinq'
requirements for an Arterial Road are 400 feet between
private accesses. Scaling the land use application
site plan indicates approximate 430-foot spacingr
between the exísting northern access and a proposed
southern access.

3) River Road is a high-,speed (un-posted 55 mph) roadi as
such, the required fntersection Sight Distance (ISD)
is 550 feet, which is measured 15 feet back from the
road for commercial applications. ISD sight shall be
unimpeded between a vertical distance of 30 inches and
7 feet measured from the roadway edge-of-pavement. The
followíng points are noted regardínq requíred work in
support of adequate fSD for each access:

Existing North Access: ISD J-ooking north appears
adeguate,.but some roadside vegetation trimming and
limbing j-s required for a distance of 325' to ensure
that ISD can be maj-ntained over time. Looking south is
adequate; however, al-1 brush and treed vegetation
outside the f ence line sha-Ll- be removed to maintai-n
sight.

Proposed South Access: ISD looki ng north is hampereci
by the ou.tside ror/ (or so) of cherry trees that wil-l-
need to be trímm-ed back and/or possibì-y removed. ISD
to the south comes to within approximateJ-y 808 of
meeting the ISD standard, which shal-I be improvecl by
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vegetation rernoval along the east side/inside curve of
River Road.

Ex-ì-sting Middl-e Ä.ccess: lvloot,
proposed for cfosure.

4)

s)

6)

7)

A wooden fence is located withÍn
Setback for an Arterial road IMCC

Removal Agreenrent RÄ13-11 has been
this.

not measured since it is

The qrade on the north access will need to be
flattenecl out (raised up) for at least the first 20

feet to meet llcPw Engineering standard of 5å maximum
downslope.

Each access approach shall be paved with Hot l'Ij-x
Asphaltic concrete for a minimum distance of 20 feet
measured from the road.. The north access approach wil-l
need to be repaved followlng the required re-grading
work,

An Access Permit is required to establ-ish ne!ù accesses
and modify and/or close existing accesses.

Vision Clearance Areas (VCAs) were depicted on the
land use applicatíon site pJ-an. VCAs are defined in
lvlarion County code (ivlcc) 17.11-0 -'77A, which for a

private driveway intersecting an Arterial resul-ts j-n

10 feet x 100 feet triangular areas over private
pro$erty on either side of each driveway within whích
no vision obstructions to oncoming roadway traffic may

be placed. VCA requirements are in addition to ISD
Iínes-of-síght., notect above, although there may be
partial overJ-apping.

B. the 50-foot
11 .L12.020 (F)
recorded to

SpeciaL
(1) (c) I .

address

The subj ect property is withín the unincorporated alea of
Nlarlon County and wiIl be assessecl Transportat i on System
Development charges (sDcs) upon applicatíon for building
permits per Marion County Ordinance #00-l-0R.

D Atl- business rel-ated parking must be
private property. No vehicle parking
of -way is al-Iowed '

1 onC t Bu tdi Ins tion Division
building permits are required for a change in use

accommodated for on
in the public right-

commented that
or occupancy.

did not respond or stated noAl-l- other contacted aqencies elther
objection to the ProPosaL.

cu 15-022\ORDER - 5
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Exhibit C
The Marion County Board of Commissioners adopts the following conditions in Conditional Use

Case # CUß-02zlCroft

21 2018 (two years from theI This decision is valid only when exercised by
efFective date), unless an extension is granted. must initiate

Exhibit C- Findings CU 15-022 (Croft)
Page 1 of2

By this deadline,

2

aJ

development in the existing Stomp building, including the proposed tasting room and facilities
for some elements of wine production (e.g., blending and aging wines). Applicant may later

develop the additional approved facilities and uses (e.g., the expanded wine production
facility). The effective period of this application may be extended for two years subject to
approval of an extension. Request for an extension must be submitted to the Planning Division
prior to expiration of the approval. (Extension forms available from the Planning Division).

Prior to establishing the use on the properfy, the applicants shall obtain all permits required by
the Marion County Building Inspection Division.

Prior to establishing the use the applicants shall sign and submit a Declaratory/Farm-Forest
Statement to the Planning Division. This statement shall be recorded by Applicant with the

Marion County Clerk after it has been reviewed and signed by the Planning Director

@eclaratory Statement available from the Planning Division).

Prior to establishing the use, Applicant shall obtain any permits or reviews required by Public
Works Land Development and Permits Division.

Sales from the winery shall be predominantly wine produced in conjunction with the winery.
These wines include (a) wines produced on the property; (b) wines produced offsite under

Croft-owned labels; and (c) other wines made with Croft Vineyards grapes.

The winery may conduct the marketing activities listed in ORS 215.452(2)(b), including wine
tours, wine tastings in a tasting room or other location at the winery, wine clubs, and similar
activities conducted for the primary purpose of promoting wine produced in conjunction with
the winery.

Sales from the winery may also include items directly related to the sale or promotion of wine
produced in conjrurction with the winery, the marketing and sale of which is incidental to retail
sale of wine on-site. These items include limited food and beverages paired with wine and

served in conjunction with the marketing activities and events allowed in this permit. The

winery may also sell any food.required by the Oregon Liquor Control Commission. See

oRS 21s.4s2(2)(c).

The winery may include coÍtmercial kitchen facilities for the preparation of food and

beverages allowed under condition 7, above.

The winery may host up to 18 special events annually. Special events include outdoor concerts

for which admission is charged, educational, cultural, health or lifestyle events, facility rentals,

celebratory gatherings, and other events at which the promotion of wine produced in
conjunction with the winery is a secondary pu{pose of the event.

4

5

6

7

I

9

1
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10,

11

t2.

The gross income of the winery ûom the sale of incidental items and services, including special
events may not exceed 25 percent of the gross income from the on-site retail sale of wine
produced in conjunction with the winery, as defined in ORS 215.452.

If on-site retail sales of wine, incidental items, or services occur, Applicant shall submit a

written statement for the tax year in which the sales occured, prèpared by a certified public
accountant, certifying compliance with the standards urder condition 10, above

Applicant must obtain a Greenway development permit under MCC 17.179 for Greenway
Regulated Construction on the Property, as defined in this Order.

2 Exhibit C- Findings CU 15-022 (Croft)
Page 2 of 2
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