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July 9, 2020 

 
VIA EMAIL AND HAND DELIVERY 
 
Yamhill County Board of Commissioners 
c/o Ken Friday 
Yamhill County Planning  
525 NE Fourth Street 
McMinnville, OR 97128 
FridayK@co.yamhill.or.us  

 
RE: Docket No. SDR-16-14/FP-03-14 (Remand) 
 Applicant’s Supplemental Remand Submittal Addressing “Cumulative Impacts” 

 
Dear Board of Commissioners: 
 

As you know, this firm represents Riverbend Landfill, Co. (“Riverbend” or “Applicant”) 
in this matter. Riverbend has submitted an Initial Remand Submittal addressing new evidence 
and providing argument with respect to the portion of this proceeding relating to potential litter 
impacts on the McPhillips Farm. As noted in that submittal, Riverbend is separately providing 
this letter to address the “cumulative impacts” portion of the proceeding. Please include this 
letter in the record. 

 
Introduction and Background 

As noted in the Applicant’s Initial Remand Submittal, this proceeding is a remand of 
Board Order 16-66 (“Order 16-66”), which approved, for a second time, the limited expansion of 
Riverbend Landfill. One basis for the remand is the conclusion by the Land Use Board of 
Appeals (“LUBA”) that the County must further address potential “cumulative” impacts on farm 
practices. In its review of Order 16-66, LUBA expressly noted that it “affirmed the county’s 
conclusions that individual impacts, as conditioned, are insignificant,” but said the County’s 
findings must go into more detail before the County can “determine whether individual 
insignificant impacts, some of which may be additive and some which may not be, are 
cumulatively significant with respect to each farm that alleged multiple impacts to their farm 
practices.” 

Important to this remand proceeding is the fact that the County’s Board of 
Commissioners (“Board”) has already determined that potential impacts to farm practices from 
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the landfill expansion are not cumulatively significant.  It is worth reviewing the Board’s original 
findings in Order 16-66 in full: 

136. In addition to the Board’s determination regarding alleged 
impacts to individual Farm Practices, the significant change/cost 
standard requires the Board to consider the cumulative effect of all 
impacts.  The Board finds the Applicant has demonstrated that the 
cumulative effect of impacts from the proposed use will not force a 
significant change in, or significantly increase the cost of, 
accepted farm practices on surrounding lands.   

137. First, the actual number of impacts associated with the landfill is 
much lower than the number of impacts alleged throughout the 
record.  As noted above, the Applicant analyzed alleged impacts to 
Farm Practices from at least nine different sources: litter, water 
quality, air particulates, traffic, nuisance bird attraction, 
rodent/pest attraction, odor, visual impacts, and noise.  For some 
of those potential sources, like water quality, air particulates, 
traffic, and visual impacts, the record is very clear that no Farm 
Impacts result from the operation of the landfill.  For others, like 
litter, nuisance birds, rodents, odor, and noise, the record 
demonstrates that the actual impact of each is not significant, or 
that it is certain that there will be no or minimal impact through 
the imposition of conditions of approval. For example, while there 
is some evidence that a farm stand loss [sic] two or three 
customers because of odors in the area, the owner of that farm 
stand indicated that the landfill has not forced him to make any 
changes to his practices.  Similarly, while there is evidence that 
litter or nuisance birds could cause significant impacts on Farm 
Practices if left unmanaged, the record also demonstrates that the 
Applicant controls its operations to manage these potential sources 
of impact, and the Board is imposing conditions of approval to 
increase that level of management. 

138. Second, the Board has determined that each of the individual 
impacts are not significant, but has nevertheless imposed 
additional conditions of approval with a goal of reducing potential 
impacts to zero.  For example, the Board is imposing a condition 
of approval requiring the Applicant to put more litter fencing in 
place and to pay the cost for patrolling an adjacent farm for litter, 
even though the actual amount of litter to reach that farm is 
expected to be insignificant.  Similarly, even though the Board 
found that it is not plausible that the landfill has forced a nearby 
farmer to abandon completely the direct sale of cherries and 
berries, the Board is requiring the Applicant to purchase all of the 
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cherries and berries from that farm.  Those conditions will remove 
any question about whether the landfill has impacted those sales.  
The Board finds that this approach – reducing insignificant 
impacts to a point of zero potential impact – helps prevent 
individual impacts from cumulatively forcing a significant change 
in accepted farm practices or the costs of those practices and must 
be included in evaluating the cumulative effect of all potential 
impacts. 

139. Third, the Board finds that each of the alleged impacts from the 
landfill affects farms in different ways that are not necessarily 
additive.  Contrary to the impression left by some of the testimony 
in opposition to the proposal, all alleged impacts do not radiate 
from the landfill in all directions affecting all farms in the area.  
For example, gulls are more likely to loiter in grass seed fields 
where there is bare soil compared to filbert orchards with tall 
vegetation.  Similarly, potential litter impacts are limited by wind 
patterns and litter from the landfill has much less potential for 
escaping from the landfill in an upwind direction.   Overall, there 
are very few parcels where multiple impacts are alleged to have 
occurred.  Of those farmers who alleged specific impacts to their 
property, they constituted only about 6% of the ownerships and 
approximately 10% of the acreage in the study area.  Considering 
that not all of those allegations are true, and that some of the 
alleged impacts have been mitigated to near zero, cumulatively 
they represent a relatively small portion of the landscape.  The 
Board therefore finds that the cumulative effect of the actual 
impacts is insignificant in that context.   

140. Fourth, for properties where multiple impacts are alleged, the 
Board has determined that some of those impacts are non-existent, 
or that they do not rise to a level of significance.  For example, on 
the Frease farm, which expressed concerns about impacts relating 
to both direct sales and to increased costs for treating filbert 
orchards, the Board finds that there has been no impact to direct 
sales and that the cost of treating filbert orchards is no different in 
the presence of the nearby landfill.  The record does contain 
claims that cumulative impacts from the landfill are significant to 
these properties, but those claims are also based on arguments 
asserting that single impacts viewed in isolation are significant, 
and they do not explain how multiple insignificant impacts become 
significant when viewed cumulatively.     

141. Finally, the Board finds persuasive the fact that the landfill 
expansion will not alter the level of operations at the site.  
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Specifically, the Board has found that the existing landfill has not 
forced significant changes in accepted farm practices and has not 
significantly increased the cost of farm practices, and that 
approval of the application will only continue an operation that 
has existed in this area for decades.  The volume of waste disposal 
will remain constant at current levels through the useful life of the 
expansion, and the landfill is developed through the progressive 
development of individual disposal cells – as one cell reaches 
capacity, an adjacent cell is opened and the first cell eventually 
closes.  The result is that the “expansion” of a landfill is actually a 
shift in the same level of operations from one location to another, 
and the effect of all the potential Farm Impacts associated with the 
landfill is that the status quo will be maintained. 

Prior to the adoption of these findings, neither LUBA nor the courts offered much 
guidance on the process for determining the extent to which the cumulative effect of individual 
impacts might be analyzed. What we do know from the review of Order 16-66 is that LUBA 
does not believe all impacts are “additive” in nature – meaning that the mere existence of 
multiple impacts does not require a finding that those multiple impacts have a cumulative effect. 
We also know from the Oregon Supreme Court’s decision that the cumulative effect of 
individual impacts should be analyzed on a farm-by-farm basis rather than more broadly across 
the farming community. LUBA has since confirmed (in a separate case involving the County) 
that the County must only “consider aggregate or cumulative impacts across all farm practices on 
a single farm unit.” 

In finding #140 of Order 16-66 quoted above, the Board did exactly what LUBA has 
determined it must do – consider the cumulative impacts on single farm units. That finding, 
however, was framed in terms of generalities. LUBA’s remand directive did not reverse any of 
the above findings, nor did it require the Board to conclude that there are significant cumulative 
impacts. Instead, LUBA’s decision requires the Board to make more detailed findings with 
respect to each farm unit where multiple allegations of farm impacts have been made. 

The good news for the Board is that, except for potential litter impacts to haying practices 
on the McPhillips Farm, every finding the Board previously made in determining there are no 
significant individual farm impacts has remained undisturbed and affirmed by LUBA. 
Riverbend’s Initial Remand Submittal addresses litter impacts in more detail and provides a basis 
for the Board to once again determine that the expanded landfill will not result in significant 
impacts to haying practices on the McPhillips Farm. The sole task for the Board with respect to 
cumulative impacts, therefore, is to determine whether previous finding #140 can be expanded to 
address all farm units where multiple impacts are alleged.  As explained below, it can.    

Argument 

The Board should conclude that the record supports a finding that no individual impacts, 
when viewed cumulatively, cause significant impacts to farm practices or the costs of those 
practices (“Farm Impacts”) on a single farm.   
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First, as the Board noted in Order 16-66, the Applicant analyzed potential impacts to farm 
practices from a variety of source, including: litter, water quality, air particulate, traffic, nuisance 
bird attraction, rodent/pest attraction, odor, visual impacts, and noise. The Board’s prior findings 
in Order 16-66 approving the landfill expansion determined that the vast majority of these 
potential sources resulted in no Farm Impacts: 

• Finding #40 addressed water quality and concluded in part “The Board finds that 
no impacts to surface water can be attributable to the existing landfill.” 

• Finding #43 addressed air particulate and concluded in part “the record does not 
contain persuasive evidence that any air particulate from the landfill has or will 
impact Farm Practices.” 

• Findings #47 through #49 addressed traffic impacts, noting a “lack of traffic 
impacts from Riverbend” and the fact that there was no evidence of a traffic 
impact on an actual farm practice. 

• Findings #79 through #87 addressed rodents and concluded that there was an 
absence of rodents at the landfill, and either that there was no evidence of impacts 
to farm practices from rodents or that there was no causal link to the landfill. 

• Findings #88 through #96 addressed visual impacts from the landfill in the 
context of potential impacts to farm stands. In those findings, the Board 
concluded in part that any visual impacts from the landfill did not cause any 
impacts to actual farm practices associated with the farm stands. 

• Finding #95 addressed odor in the context of potential impacts to a farm stand 
from the potential loss of customers, and the Board concluded that there was no 
credible evidence in the record to indicate that odors from the landfill are causing 
the alleged impacts at that farm. 

• Findings #103 and #122 addressed potential noise impacts in the context of 
multiple farms, including one allegedly containing a pheasant operation, and 
another where horses are kept. In each case, the Board concluded that farm 
practices can continue without being forced to change and without incurring 
additional costs as a result of noise. 

Each of the above findings were either not challenged before LUBA, or they were 
challenged and LUBA upheld the findings. As a result, for each of those potential sources of 
impacts, the County does not need to make any additional findings. 

When the Board reviews the record, it will notice that the vast majority of alleged 
impacts to farm practices assert the presence of a single impact. Those allegations have been 
previously addressed and affirmed by LUBA. For those farms, therefore, there exist no multiple 
alleged impacts that can be considered cumulatively, and Finding #140 does not need to be 
expanded to include those farms. 
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The Board will also note that, for the handful of farms alleging multiple individual 
impacts, the majority of the alleged impacts relate to water quality, air particulate, traffic, 
rodent/pest attraction, odor, visual impacts, and noise.  Because the Board previously determined 
that there are no Farm Impacts from those sources, they do not need to be considered as part of a 
cumulative impacts analysis. 

The remaining individual impacts that can even be considered in a cumulative impacts 
analysis are those alleged to be caused by nuisance birds or litter.  However, there are very few 
farms that alleged the existence of both of those impacts. Further, where such impacts were 
alleged, the Board determined in most instances that one of those potential impacts was actually 
non-existent.  In Finding #118, for example, the Board concluded that “no litter” would reach the 
Peavine Valley Stables.  Indeed, in Finding #148, which was not reversed on review of Order 16-
66, the Board expressly concluded that the McPhillips Farm “is the only location to demonstrate 
that potential impacts from litter are even plausible.” 

With respect to nuisance birds, the Board’s findings in Order 16-66 largely rejected 
arguments that birds attracted to the landfill cause Farm Impacts.  For example, the record 
contains allegations that birds cause E. coli contamination at the filbert orchard on the Frease 
Farm. In Finding #69, however, the Board concluded “there is no evidence in the record that 
such contamination actually occurs at filbert orchards in the area as a result of gulls or any other 
bird species.”  This finding, too, remains valid even after LUBA’s review. 

Taking all of these factors into account, there is perhaps only one farm where the 
cumulative effect of individual impacts needs to be considered – the McPhillips Farm.  That is 
the only farm where an impact to farm practices from litter is even plausible. Mr. McPhillips also 
alleged impacts from nuisance birds. The Board can find, however, that litter and bird impacts 
are not cumulative and, even if they are, that they remain insignificant. 

First, there is no relationship between the impacts Mr. McPhillips alleges from litter and 
those he alleges from nuisance birds.  For example, the alleged litter impact is that it forces Mr. 
McPhillips to change his haying practices during harvest by having to pick out litter from his 
baler.  In contrast, the impact alleged from nuisance birds is an increased cost of his grass seed 
operation as a result of gulls pulling up starts.  There is nothing “additive” about a change in cost 
to one practice while planting and the change in a different practice while harvesting.  These 
alleged impacts occur at different locations, at different times, and are of different natures 
(practice vs. cost). 

Second, even if these potential individual impacts can be considered in the aggregate, the 
Board has imposed, and can continue to impose, conditions of approval that remove any doubt 
about the existence of the individual impacts. As explained in the Applicant’s Initial Remand 
Submittal, there is very little likelihood that any litter will escape toward the McPhillips Farm 
haying operation. The Board can ensure this outcome by requiring Riverbend to adhere to the 
Comprehensive Litter Control Plan that it proposed.  Similarly, the Board has already imposed 
several conditions of approval requiring robust management of nuisance birds.  These conditions 
remain in place even after LUBA’s review.    
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Conclusion 

 The Board has already given great consideration to the cumulative effect of individual 
Farm Impacts.  This consideration was a major part of the Board’s decision in Order 16-66. 
While LUBA remanded Order 16-66, it did so only to require the County to explain in more 
detail why it arrived at the conclusion it did.  Based on the foregoing, the Board can easily 
expand its initial findings to address each of the farms where individual impacts were alleged, as 
LUBA directed.   
 

 
Sincerely, 

 
Tommy A. Brooks 

 


