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July 8, 2020 

VIA E-MAIL 
 
Yamhill County Board of Commissioners 
c/o Ken Friday 
Yamhill County Planning  
525 NE Fourth Street 
McMinnville, OR 97128 
FridayK@co.yamhill.or.us  

 
RE: Docket No. SDR-16-14/FP-03-14 (Remand) 
 Applicant’s Initial Remand Submittal  

 

Dear Board of Commissioners: 
 

This firm represents Riverbend Landfill, Co. (“Riverbend” or “Applicant”).  Riverbend 
owns and operates Riverbend Landfill, which is the subject of this land use proceeding. This 
letter and its attachments set forth the Applicant’s new evidence and argument relating to litter as 
requested in the Notice of Public Hearing to Reopen the Record on Remand of Board Order 16-
66 for Receipt of Written Testimony and Evidence Only (“Remand Notice”). The Applicant will 
provide additional argument (without new evidence) relating to cumulative farm impacts prior to 
the Board’s hearing on July 9, 2020. 

 
Introduction 

 
It has been several years since the Applicant has appeared before the Board of 

Commissioners (“Board”). In 2016, the Board adopted Board Order 16-66 (“Order 16-66”) 
approving, for a second time, the limited expansion of Riverbend Landfill. Since that time, Order 
16-66 has undergone several rounds of review before the Land Use Board of Appeals (“LUBA”), 
the Oregon Court of Appeals, and the Oregon Supreme Court. The ultimate outcome of those 
reviews is that LUBA remanded Order 16-66 to the Board for further consideration of two 
discrete issues. Except for those two issues, all other aspects of the land use approvals have been 
upheld. 

 
Riverbend is confident that the Board’s review of the record and of this remand submittal 

will reveal that Riverbend Landfill continues to play an important role to all residents and 
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businesses in Yamhill County, and that the landfill will continue to be a good neighbor for years 
to come. 

 
Because prior consideration of the landfill expansion occurred several years ago, we 

believe it is helpful to first review with the Board the history of its decisions prior to the 
expansion application, the scope of the current expansion proposal, the Board’s approvals of the 
current applications, the issues that were litigated on appeal, and the two issues that remain 
unresolved on remand. It is in this context that the Applicant will provide the evidence and 
argument contemplated by the Remand Notice to address the two issues subject to the Board’s 
review during this remand proceeding. 

 
Except for the new evidence Riverbend is submitting relating to potential litter impacts, 

the facts referred to in following summaries and arguments come from information already in the 
record.  

Background 

I. Prior County decisions contemplated continued operation of Riverbend Landfill 

Yamhill County (“County”) has long planned for the continued operation of Riverbend 
Landfill.  In 2008, Riverbend sought an Exception to Statewide Planning Goal 3 (“Goal 
Exception”) to allow a much larger expansion that would utilize most of Riverbend’s property on 
the southeast side of Highway 18 for landfill disposal. As part of that approval process, the 
County had to determine whether the continued presence of the landfill was necessary, and the 
County concluded it was. 

Following the County’s determination in its Goal Exception decision that the continued 
presence of Riverbend Landfill was indeed necessary, the decision was reversed in the courts 
based on legal arguments that the County had not followed the correct process for allowing a 
landfill expansion into the farm zone. The courts did not reject the merits of the County’s 
decision, and instead described a specific legal path for the County to pursue in order to expand 
the landfill, which would first require the County to amend its zoning ordinance. As a result of 
that reversal and the courts’ guidance, the County had to make another decision determining 
whether it wanted to allow landfills in the Exclusive Farm Use (“EFU”) zone. The County again 
determined that the continued operation of Riverbend Landfill was necessary and, in 2011, 
amended the Yamhill County Zoning Ordinance (“Code”) to allow the maintenance, 
enhancement, or expansion of landfills within the EFU. LUBA upheld that decision and it was 
not appealed further. 

Following the County’s decision to change its Code allowing landfill expansions in the 
EFU zone, the Planning Commission and Board reviewed Riverbend’s application to change the 
zoning of its existing parcel from Public Works Safety (“PWS”) to EFU (the “Zone Change”).  
For a third time, the review of that application required the County to determine whether there 
was a need for the continued operation of Riverbend Landfill. In its findings approving the Zone 
Change (Ordinance No. 887), the Board unequivocally concluded “there is an existing need for 
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the continued operation of a local disposal option generally and for Riverbend Landfill 
specifically.”   

While the Zone Change ordinance expressly contemplated that Riverbend would need to 
return to the County for approval of a specific design for a future expansion, that decision put to 
rest any question of whether or not the landfill should continue to exist. Ordinance 887 
concluded with a statement that the Zone Change “is appropriate because the new zoning will 
allow the applicant to maintain its existing facility ownership within a single zone, and will 
provide the applicant with the opportunity to submit a subsequent Site Design Review 
application for a future expansion.”   

All three of the Board’s earlier decisions – the Goal Exception, the Code change, and the 
Zone Change – concluded that there is a need for the continued operation of Riverbend Landfill. 
The Zone Change specifically determined that Riverbend’s property is an appropriate location 
for a landfill and re-zoned the property for that very purpose. Based on those earlier decisions, 
the County has already determined that there should be a landfill in this location, and the only 
question since that time has been whether Riverbend’s expansion proposal meets the Site Design 
Review and Floodplain Development criteria, which determine the specific features that may be 
included in the landfill’s design and development. 

II. Riverbend proposes a limited expansion of Riverbend Landfill 

The proposed expansion of Riverbend Landfill requires two applications – one for Site 
Design Review, and one for a Floodplain Development Permit. As originally proposed, 
Riverbend’s applications sought approval for a total of 37 new acres of landfill area to be directly 
incorporated into the existing landfill. This is a much smaller expansion than the County 
approved in the Board’s earlier Goal Exception decision. The proposed design includes a 
perimeter berm with a traditional earth fill design containing shallow outside slopes. The 
proposed height of the landfill will not increase from the current permitted height of 286 feet 
above mean sea level. Other than the additional landfill area and a reconfiguration of portions of 
the existing berm, Riverbend proposes no other major changes to its current site plan.  

The proposed expansion and enhancement areas were initially defined by the 
development of two new modules: (1) Riverbend proposed “Module 10” as an eight-acre 
disposal cell adjacent to the north slope of the existing landfill and just east of the existing 
Renewable Energy Facility; and (2) Riverbend proposed “Module 11” as a 29-acre group of 
disposal cells to be located west of the existing landfill and adjacent to Highway 18, including an 
enhancement of the existing berm on the south side of the existing landfill.  

The County’s Planning Commission performed the initial review of the two applications 
and approved Riverbend’s proposal with a variety of conditions. One of the Planning 
Commission’s conditions of approval required Riverbend to completely remove Module 10 from 
the site plan. As a result, Riverbend provided an updated site plan to reflect all of the changes 
approved by the Planning Commission, and only the 29-acre portion comprising Module 11 
remains under the Board’s consideration. 
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When approved, the limited expansion of Riverbend Landfill will allow the landfill to 
continue operating approximately 12 years, assuming average waste volumes of less than 
300,000 tons per year. It is important to note that the expansion simply moves landfill operations 
to a different part of Riverbend’s property, and much of the existing landfilled area will remain 
inactive. Although approval of the applications will expand the total footprint of the landfilled 
area, Riverbend’s overall operations are not expanding, with one exception. As part of the 
County’s Zone Change decision to allow the expansion, the Board imposed a condition of 
approval requiring Riverbend to construct a “Green Technology” facility within the first seven 
years of the expanded landfill’s lifespan (or after a certain volume of waste enters the landfill).  
The Green Technology contemplated by Ordinance No. 887 includes waste-to-energy 
incineration, gasification, anaerobic digestion, thermal depolymerization, pyrolysis, and refuse-
derived fuel. That condition of approval is expressly incorporated into Order 16-66 that was 
remanded to the County. 

III.   The Board has twice approved Riverbend’s applications 

The Board has already twice approved the specific expansion plans that are the subject of 
Riverbend’s applications. The County initially approved both of Riverbend’s applications on 
April 23, 2015 through Board Order 15-115 (“Order 15-511”). Participants in that proceeding 
sought review of the County’s order by appealing to LUBA. LUBA affirmed the bulk of the 
County’s decision, but remanded the decision back to the County solely “to conduct a new 
evaluation of the evidence” relating to farm impacts and to “make a new determination whether 
Riverbend has demonstrated that the cumulative impacts of the proposed use will not force a 
significant change in, or significantly increase the cost of, accepted farm practices on 
surrounding lands.” 

The Board then reviewed Riverbend’s applications on remand, addressing the “analytical 
or methodological flaws” LUBA had identified relating to certain individual farm impacts. In 
doing so, the County opened the record for the limited purposes of addressing: (1) the 
appropriate size of the area for addressing potential farm impacts; (2) the types of evidence it 
would consider when reviewing potential farm impacts; and (3) potential impacts to certain farm 
practices such as haying and farm stands. Based on the new evidence and argument it received 
during those remand proceedings, the Board once again approved Riverbend’s applications, and 
the Board adopted Order 16-66 at that time. 

In each of its two orders approving Riverbend’s applications, the Board had to address a 
wide variety of legal and factual disputes.  For example, opponents of the landfill asserted that, 
despite the earlier Code Change decision, the County’s Code did not actually allow the 
expansion to occur, and that state rules regulating landfills in the farm zone also prohibited the 
expansion. The Board and LUBA rejected both of those arguments. Similarly, opponents of the 
landfill asserted that Riverbend was improperly developing within the floodplain. However, 
those arguments were based on a faulty understanding of floodplain regulations and outdated 
factual information that did not reflect current site conditions. Those issues, too, were fully 
resolved by LUBA in favor of Riverbend and the County. 
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By far, the majority of issues raised in the earlier proceedings related to potential impacts 
to farm practices near the landfill. These issues took several forms; from accusations that rodent 
populations would increase, to concerns that birds attracted to the landfill would do damage to 
nearby crops as they come and go. The Board’s earlier decisions diligently walked through each 
of those alleged impacts, and the Board concluded that each of those alleged impacts would 
either not occur at all, or they would not result in significant impacts to farm practices. The 
Board’s two orders adopted hundreds of specific findings addressing in detail each of the 
allegations. The Board also imposed several conditions of approval to ensure that even the 
potential for impacts to farm practices would remain at an insignificant level.  Riverbend 
encourages the Board to review the findings from its two earlier orders. 

IV. LUBA and the Courts upheld all but two issues from Order 16-66 

With two exceptions, LUBA and the courts rejected every single challenge to the Board’s 
prior orders. Whether it was a challenge to the procedures the County used, the legal arguments 
the Board relied on, or the weighing of the factual evidence, LUBA upheld the Board’s decision 
as lawful and based on substantial evidence in the record. In doing so, LUBA acknowledged the 
long history of Riverbend Landfill and the County’s decisions that paved the way for allowing 
the landfill to remain in operation.   

As part of its review of Order 16-66, LUBA nevertheless remanded the decision back to 
the County to further address the potential “cumulative” impacts on farm practices. In its 
decision, LUBA noted that it “affirmed the county’s conclusions that individual impacts, as 
conditioned, are insignificant,” but said the County’s findings must go into more detail before it 
can “determine whether individual insignificant impacts, some of which may be additive and 
some which may not be, are cumulatively significant with respect to each farm that alleged 
multiple impacts to their farm practices.” 

The Court of Appeals affirmed LUBA’s decision, confirming that the decision must be 
remanded to the County solely to re-address cumulative farm impacts.   

The Oregon Supreme Court, in its review of the decision, for the first time addressed the 
application of ORS 215.296, which is the statutory basis for considering impacts to farm 
practices. In doing so, the Court specifically addressed whether the statute allowed the County to 
impose the types of conditions of approval that it did when it concluded that individual impacts 
are insignificant. Before the Court, only two sets of conditions of approval were in dispute: (1) 
Condition #25, relating to potential litter impacts on the McPhillips Farm; and (2) Conditions 
#26 and #27, relating to potential farm stand impacts on the Frease Farm. The Court ultimately 
concluded that those conditions of approval were not proper and, as part of affirming the remand 
of this matter back to the County, it instructed LUBA to first determine whether individual 
impacts remained insignificant in the absence of those conditions of approval. The Court left all 
other aspects of LUBA’s original decision undisturbed, including the portion of LUBA’s 
decision remanding the matter to the County to re-address cumulative impacts. 
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In light of the Oregon Supreme Court’s decision, LUBA re-analyzed the Board’s findings 
in Order 16-66 with respect to litter on the McPhillips Farm and the farm stand on the Frease 
Farm.  LUBA concluded that, even without Conditions #26 and #27, the Board appropriately 
concluded that there were no individual impacts to the Frease Farm. With respect to potential 
litter impacts to the McPhillips Farm, however, LUBA concluded that the County could not 
make the same determination without Condition #25. LUBA therefore remanded this matter back 
to the County to re-address litter impacts to haying practices on the McPhillips Farm, in addition 
to the cumulative impacts analysis that was part of its original remand directive. The Court of 
Appeals reviewed and affirmed that decision as well, resulting in this remand proceeding. 

V. Issues on Remand 

 The Remand Notice correctly captures the two issues that remain for the Board’s 
consideration: (1) will the proposed landfill expansion cause significant impacts to haying 
practices on the McPhillips Farm; and (2) do individual insignificant impacts to farm practices 
cause significant impacts on individual farms when viewed cumulatively. The remainder of this 
letter addresses the first issue, and the Applicant will provide a separate argument submittal 
addressing the second issue. 

The McPhillips Farm is situated east and northeast of the landfill, but the hay fields for 
this farm are located largely to the northeast of the proposed expansion area. Prior disposal 
activity has been very close to the McPhillips Farm, but those areas of the landfill are in a 
closure status, and the expanded landfill will primarily be in areas that are farther from the 
McPhillips Farm. Even so, because of the direction of the prevailing winds in this area, the 
McPhillips Farm is one of the few places downwind from the landfill where, if litter escaped, it 
could potentially cause impacts to farm practices. 

Riverbend accepts that it carries the burden to demonstrate that the expanded landfill will 
not cause significant impacts to haying operations on the McPhillips Farm. There are two 
practical difficulties in meeting this burden. First, Riverbend is essentially being asked to prove a 
negative; that is, to demonstrate that no significant impacts will exist. Second, without access to 
the farm, Riverbend has a limited ability to analyze the source, frequency, and quantity of litter 
that actually interferes with operations on the McPhillips Farm. To address these difficulties in 
the prior proceedings, Riverbend presented evidence of what it could analyze; namely, the 
amount of litter it collected before it can escape the site. Riverbend also documented the 
prevalence of non-landfill litter sources in the County along roads and highways. In light of this 
evidence, the County considered the potential for litter impacts to be low, but also imposed 
Condition #25 as a way of mitigating litter impacts if litter ever did escape from the site. 

LUBA’s primary critique of Riverbend’s evidence and Order 16-66 is that the quantity of 
litter Riverbend prevents from escaping does not necessarily determine what quantity of litter 
does escape from the landfill. The Oregon Supreme Court’s decision also concluded that 
conditions of approval imposed pursuant to ORS 215.296 must prevent an impact from occurring 
in the first place rather than to mitigate the impact once it occurs.   
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In light of the decisions from LUBA and the Court, Riverbend conducted more analysis 
on litter transport at Riverbend Landfill. This analysis included a detailed look at the effects of 
different wind conditions on litter of various densities, prevailing wind conditions at Riverbend 
Landfill, and field observations under different wind conditions. Included with this submittal as 
Exhibit A is a technical memorandum discussing this deeper analysis. 

What Riverbend has discovered is that wind conditions at the landfill are generally as 
described in earlier proceedings with respect to wind direction, with prevailing winds blowing 
predominately from the west and southwest in a direction toward the east and northeast. The 
speeds of those winds, however, are generally lower than what is generally measured in nearby 
areas. The primary weather station used in this area is located at the McMinnville airport. But 
predicted and actual wind speeds at the airport tend to be higher than those measured directly at 
the landfill. 

Riverbend’s field observations also reveal that, even when the wind is blowing at higher 
speeds, little to no litter travels beyond the landfill’s working face. To make these observations, 
Riverbend set up cameras to observe litter movement at the landfill and correlated the video with 
wind measurements made on site at the same time. The stark result was that, even in higher wind 
conditions, meaningful amounts of litter do not move away from the site. 

Combining the expert analysis it performed, better data regarding wind conditions, and 
actual observations of litter movement in different wind conditions, Riverbend is confident that 
even the potential for escaping litter is as low as Riverbend claimed it to be in earlier 
proceedings – only now there is better data to prove it. The total amount of litter Riverbend 
collects before it leaves the site is therefore all but a de minimis amount of the litter, if any, that 
has escaped from the working face. 

Even so, because there remains even a potential for litter to escape from the site, 
Riverbend believes it is appropriate for the County to impose conditions of approval that will 
remove any doubt about the landfill being a source of any litter impacts to the McPhillips Farm, 
much less the source of any significant impact. 

Also included with this submittal as Exhibit B is a proposed Comprehensive Litter 
Control Program (“CLCP”) that Riverbend developed based on the technical information and 
field observations in the litter analysis.  The purpose of the CLCP is to condition the operations 
at Riverbend Landfill to avoid all escaping litter rather than to respond to litter if it escapes. To 
that end, the CLCP requires Riverbend to plan its daily operations around specific wind 
conditions. This starts at the beginning of each day with an assessment of the predicted wind 
speed and direction. Based on that information, Riverbend will place mobile litter fencing on the 
downwind side of the working face. This fencing is referred to in the CLCP as the Primary 
Control Fencing.   

Pursuant to the CLCP, Riverbend will also place Secondary Control Fencing between the 
Primary Control Fencing and the edge of the Riverbend property. This is an additional step that 
was not part of Board’s original approval of the proposed expansion. We know from the 
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technical data and observations that litter potentially making its way over the Primary Control 
Fencing will tend to fall to the surface again, which allows the Secondary Control Fencing to 
then trap it. Like the Primary Control Fencing, the Secondary Control Fencing is mobile, and it 
will be located based on daily wind directions. On the off-chance that litter makes it past the 
Secondary Control Fencing, Riverbend is keeping in place its Final Control Fencing, a 50’-tall 
barrier at the edge of its property that will trap all remaining litter, which can be expanded if 
necessary. 

A key component of the CLCP is that Riverbend will actually suspend operations if wind 
speeds exceed 18 mph. The technical information Riverbend is providing demonstrates that the 
non de minimis movement of litter occurs at speeds much greater than 18 mph. However, out of 
an abundance of caution, Riverbend is willing to suspend working face operations at these lower 
speeds. 

Another key component of the CLCP is that Riverbend will not rely only on the fencing 
as a means of preventing litter escape. Regular observations and patrolling will occur to collect 
litter at each level of fencing.  Riverbend will also limit the size of its working face to ensure 
minimal area is exposed to any wind event. 

Of note, the specific type of litter claimed to cause impacts to the McPhillips operation is 
plastic bags getting matted into the soil. One new factor that has emerged since Mr. McPhillips 
voiced concern about plastic bags is the movement to reduce the use of plastic bags at grocery 
and retail stores. Ten years ago, the most common type of litter issue related to landfills was 
plastic bags and similar single-use plastic packaging. Since then, use of reusable bags has surged 
in light of bans on plastic bags and other single-use plastics. The City of McMinnville, for 
example, banned single-use plastic bags in 2017. Oregon banned distribution of “single-use 
check-out bags” and single-use plastic straws effective January 2020. In 2019, state lawmakers 
across the country introduced more than 90 bills related to plastic bags, with most banning or 
placing fees on plastic bags. COVID-19 has prompted some jurisdictions to pause bans, and yet 
the public sentiment clearly favors reusable bags for the long-term. 

As the goal of bag bans is to reduce the use of single-use plastic bags, it is reasonable to 
assume that reusable bags will continue to become more prevalent and that the number of plastic 
bags in the waste stream will continue to decline. For Riverbend specifically, Waste 
Management anticipates that the number of plastic bags in the municipal solid waste stream will 
continue to decline significantly, thereby reducing and even negating the potential for plastic 
bags to impact farming on the McPhillips property or any properties neighboring Riverbend.   

In summary, the Board’s analysis should begin by looking at the location of the 
McPhillips Farm compared to the location of the landfill expansion.  Most of the new area for 
landfill activities will be farther from the McPhillips Farm.  Further, the County has already 
required that Riverbend not construct Module 10, which would have been one of the areas of 
filling closest to the McPhillips Farm. The McPhillips Farm will also be on the leeward side of 
the landfill when the wind is blowing in that direction. Prevailing wind directions only partially 
blow directly toward the McPhillips Farm. The protective fencing required by the CLCP will 
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offer three lines of defense to slow and trap litter so that it can be picked up before any amount 
can escape the site at all, much less toward the McPhillips Farm. This is in addition to the 
operational changes Riverbend will perform to account for varying wind speeds, up to and 
including shutting down all landfilling operations in higher wind conditions. Outside of the 
protective fencing, there remains a large area of trees and other vegetation that acts as an 
additional buffer between the landfill and hay fields on the McPhillips Farm. 

Included with this letter, Riverbend is providing figures and a detailed video explanation 
of how the CLCP works. The video, identified as Exhibit C to this letter, can be accessed at the 
following internet address: https://vimeo.com/436263149/eaafd87523. But the CLCP is only one 
component of what the Board should review. Looking at the record as a whole, including the 
factors described above, the Board can find that Riverbend can prevent litter from escaping the 
site under all conditions. In the extremely unlikely chance that a piece of litter escapes, the Board 
can further conclude that the litter is unlikely to make it to an area of the McPhillips Farm where 
haying practices occur. Even so, should a few pieces of litter occasionally make it to those areas, 
the Board can conclude that they do not significantly impact haying practices, as the amount of 
time it takes to pick up a few pieces of litter is insignificant. 

Conclusion 

Riverbend remains committed to being a long-term partner to the County and to serving 
County residents and businesses. After years of review, the only factual issue that remains in this 
proceeding is the extent to which litter will escape the landfill expansion area, travel off-site to 
the McPhillips Farm’s hay fields, and interfere with haying practices. Based on technical data, 
actual field observations, and a robust litter control plan, the County can determine that 
appropriate mitigation measures are in place to prevent any significant impacts. 

 
Sincerely, 

 
Tommy A. Brooks 

 

https://vimeo.com/436263149/eaafd87523

