
IN THE BOARD OF COMMISSIONERS OF THE STATE OF OREGON

FOR THE COLINTY OF YAMHILL

SITTING FOR THE TRANSACTION OF COUNTY BUSINESS

In the Matter of Adopting the Measure 49 Vested
Rights Ordinance to Establish a Process to Determine
Whether an Applicant has a Common Law Vested
Right to Complete and Continue a Use allowed by a
Measure 37 Waiver; Declaring an Emergency;
Effective December 21.2007 .

ORDINANCE No. 823

THE BOARD OF COMMISSIONERS OF YAMHILL COLTNTY, OREGON ("the Board") sat for the
transaction of county business in formal session on December 19, 2007 , commissioners Mary P. Stern and
Leslie Lewis participating. Commissioner Kathy George did not participate.

THE BOARD MAKES THE FOLLOWING FINDINGS:

A. On November 2,2004, the voters of the State of Oregon approved Ballot Measure 37 which
added provisions to Oregon Revised Statutes (ORS) Chapter 197 to require, under certain circumstances,
payment ofjust compensation to landowners if a government land use regulation reduced property value.

In lieu of payment ofjust compensation, Ballot Measure 3'7 authorized the governing body of a local
government to modifu, remove or not apply the land use regulation. (Such actions are generally referred
to as "Measure 37 waivers.")

B Measure 37 was codified as ORS 197 .352 (2005 replacement part).

C. Beginning with the first Measure 37 claim filed in December, 2004, the Board approved multiple
Measure 37 waivers in lieu of payment ofjust compensation. The waivers were approved in accordance
with the Board's ordinance implementing Measure 37, Ordinance749, as amended.

D. In June, 2007 the Legislative Assembly referred House Bill 3540 to the voters. House Bill 3540
substantially amended ORS 197.352. House Bill 3540 was considered by the voters in the election of
November 6,2007 as Ballot Measure 49. The voters approved Measure 49, and Measure 49 became
effective December 6,2007 .

E. Section 2(13) of House Bill 3540 establishes the following definition for "just compensation:"

SECTION 2(13) "Just compensation" means:

(a) Reliefunder sections 5 to I 1 ofthis 2007 Act for land use regulations enacted on or
before January l, 2007 ; and

(b) Relief under sections 12 to 14 of this 2001 Act for land use regulations enacted after
January 1,2007.
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F. Section 4(7) of House Bill 3540 provides as follows with respect to judicial rcview of a county's
vested right determinat ion:

SECTION 4(-/). A decision by a public entity that an owner qualifies for just
compensation under sections 5 to 22 of this 2007 Act and a decision by a public entity on
the nature and extent of that compensation are not land use decisions.

G. Section 5 of House Bill 3540 provides as follows with respect to devclopment of propcrty in
accordance with Measure 37 relicf:

SECTION 5. A claimant that filed a claim under ORS 197.352 on or beforc the date of
adjournment sinc die of the 2007 regular session of the Scvcnty-fourth Lcgislative
Assembly is entitled to just compensation as provided in: . . .

(3) A waivcr issued before the cffcctive date of this 2007 Act to the extcnt that the
claimant's use of the property complies with the waiver and the claimant has a common
law vcsted right on the effectivc date of this 2007 Act to complctc and continue thc usc
dcscribcd in thc waivcr.

H. Scction 16 of House Bil l 3540 provides as fbllows with respect to judicial review of dccisions
madc under the new law:

SECTION 16. (l ) A person that is adversely affectcd by a final determination of a public
cntity under sections 5 to 1l or l2 to 14 of this 2007 Act may obtain judicial rcvicw of
that dctcrmination under ORS 34.0 I 0 to 34. 100, if thc detcrmination is one of . . . a
county.  .  .  Adctcrminat ionbyapubl ic  cnt i ty  underscct ions 5 to l l  or  12 to 14 of
this 2007 Act is not a land usc decision.

(2) A pcrson is adversely affectcd undcr subsection (l) ofthis section ifthc person:

(a) Is an owner of thc propcrty that is the subjcct of the final dctcrmination; or

(b) Is a person who timely submittcd written evidencc, arguments or comments to a
public cntity concerning thc detcrmination.

(3) Notwithstanding subsection (1) of this section, judicial rcview of a final determination
under sections 5 to 1l or 12 to 14 of this 2007 Act or ORS 197.352 is:

(a) Limited to the evidencc in the record of thc public entity at thc time of its final
determination.

(b) Available only for issues that are raiscd before the public entity with sufficient
specificity to afford the public an opportunity to rcspond.

I. The Statc of Oregon has determined that a local government may determine vesting rights under
Section 5(3) of House Bill 3540 for those Measure 37 waivers the local government issued. Thus, it is
appropriate to establish a process for Yamhill County's determination of whcther a "claimant's use of the
properfy complies with the waiver and the claimant has a common law vested right on the effective date
of this 2007 Act to complete and continue the usc described in the waiver." NOW, THEREFORE,
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THE YAMHILL COUNTY BOARD OF COMMISSTONERS HEREBY ORDAINS AS
FOLLOWS:

Section 1. Definitions. For purposes of this ordinance, the following definitions apply.

1.01 "Applicant" means a person who has obtaincd Measure 37 relief from the Board and the State of
Oregon, and has applied to the Dcpartment of Planning and Devclopmcnt for a Final County
Vesting Decision.

1.02 "Application" means an application form created by thc Planning Director and filed with the
Departmcnt of Planning and Dcvclopment by an Applicant for a Final County Vesting Decision.

1.03 "Board" means the Yamhill County Board of Commissioncrs.

1.04 "Complctcd Application" mcans an Application deemcd complctc by thc Rcview Authority.

1.05 "County Counscl" means thc Yamhill Counly Counscl, or with thc County Counsel's conscnt, thc
Assistant Yamhill County Counscl.

1.06 "Dcpartment of Planning and Devclopmcnt" mcans thc Yamhill County Dcpartmcnt of Planning
and Developmcnt.

1.07 "Final County Vcsting Dccision" means a flnal writtqn dccision by the Rcvicw Authority on an
Application that thc Applicant does or does not havc a vcsted right to continuc and complctc a
use allowed undcr a Board Ordcr granting thc Applicant Measurc 37 rclicf'.

L08 "Independent Vcsting Officer" means an attorncy admittcd to practicc law in thc Statc of Orcgon
who was hircd by thc Counly Counscl at thc rcqucst and with thc conscnt of thc Planning
Dircctor.

1.09 "Measure 37" mcans Ballot Measure 37 approvcd by thc voters in Novcmbcr, 2004 and codified
as ORS 197 .352,2005 rcplacement part.

1.10 "Planning Director" means thc Yamhill County Planning Dircctor.

1.1 I "Review Authority" is the Planning Dircctor or an Independent Vcsting Officcr.

Section 2. Determination of Vested Rights undcr HB 3540, Section 5(3).

2.01 Review Authority to make determination. In accordance with the process dcscribcd in Scction
2.05, the Review Authority shall determine vcstcd rights under HB 3540, Section 5(3) pursuant to
the test establishcd by common law as rcflcctcd in Section 4.

2.02 Delcgation of authoritlz. Thc Board hereby delegates authority to the Review Authority to makc a
Final Counfy Vcsting Decision on vested rights under HB 3540, Section 5(3) pursuant to the test
established by common law.

2.03 Determination subject to judicial review. The Final County Vcsting Decision is subject to
Judicial Review as nrovided in Section 6 of this ordinance.
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2.04 Basis of determination. The Review Authority must basc its Final County Vcsting Decrsron on
whether the Applicant's usc of thc property complies with orders from the State and Board
granting Measure 37 rclicf, and whether the Applicant has a common law vested right as of
Deccmbcr 6,2007 to complete and continue the use described in the waiver.

2.05 Process Thc Rcvicw Authority shall make a Final Counly Vesting Decision under this ordinance
in accordance with thc process described in this subsection.

(1) An Applicant who obtaincd an ordcr from the Board granting Measure 37 relief and who
dcsircs thc County to make a vested rights determination under HB 3540, Section 5(3)
shall submit an Application to thc Dcpartmcnt of Planning and Dcvclopmcnt with
information necessary to addrcss thc critcria to cstablish a common law vcstcd right. Thc
Rcview Authority is empowered to determine when the Application becomcs a
Complctcd Application and may require additional information bcyond that originally
submittcd where necessary to address thc criteria to cstablish a common law vcstcd right.
The Applicant is responsiblc for thc complctcncss and accuracy of all information
submittcd with thc Application and all of the supporting documcntation.

(2) Thc Rcvicw Authority wil l cxcrcisc its bcst cflbrts to makc a timcly docision on a
Complcted Application.

(3) If no comments from persons othcr than thc Applicant arc rcccivcd by 5 p.m. on thc 21''
calcndar day following issuancc of noticc undcr Scction 5.01, thc rccord is closcd and thc
Review Authority wil l makc a Final County Vcsting Dccision on thc rccord as it cxists at
that t imc.

(4) If commcnts from pcrsons othcr than thc Applicant arc rcccivcd by 5 p.m. on thc 2 l "
calcndar day fbllowing issuancc of noticc undcr Scction 5.01, thc rccord beforc thc
Rcvicw Authority is closcd cxccpt for rcbuttal commcnts by thc Applicant. Rcbuttal
comments from thc Applicant wil l thcrcaftcr bc rcccivcd by thc Rcvicw Authority unti l
thc record is closed on thc earlier of (a) thc datc thc Applicant notif ics thc Rcvicw
Authority in writ ing that it dcsircs thc rccord closcd; or (b) thc 35'r ' calcndar day
following issuance of notice undcr Scction 5.01.

2.06 Apnlication matcrials. An Applicant shall submit thc following materials to thc Dcpartment of
Plannins and Dcvclonmcnt:

(1) An Application with an application fbc, if any, set by Board Order.

(2) Thc namc, mailing addrcss, and phone number of thc Applicant.

(3) A lcgal dcscription and tax lot number of the subject property as well as a street address
for the property, ifany.

(4) A copy of the State of Oregon order granting the Applicant Measure 37 relief for the
subject property.

(5) Additional information dccmcd appropriatc by the Applicant to cnable the Review
Authority to make a Final County Vcsting Dccision.
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Section 3. Commcnts by Persons othcr than the Applicant.

3.01 A person may submit written evidence, argumcnts or comments to the Department of Planning
and Development for consideration by the Review Authoriry until 5 p.m. on the 21" calendar day
following issuancc of notice under Section 5.01. No cvidence, arguments or comments from
persons othcr than the Applicant will bc rcceived by the Department of Planning and
Developmcnt for consideration by thc Rcvicw Authority after 5 p.m. on the 21" calendar day
following issuancc of notice under Section 5.01.

Section 4. Factors Considered to Detcrminc Common Law Vestcd Right.

4.01 In dctcrmining whethcr thc applicant has a vestcd right to continuc and complctc a usc allowcd
undcr a Board Order granting Mcasure 37 relief, the Review Authority must considcr thc
following factors bascd on the evidcncc submittcd in thc application:

(l ) The amount of moncy spent on developing the usc in rclation to thc total cost of
cstablishing thc usc.

(2) Thc good faith of thc propcrty owncr.

(3) Whcthcr thc property owncr had noticc of thc proposcd changc in law bcfbrc bcginning
dcvclonmcnt.

(4) Whcthcr thc improvcments could bc uscd fbr othcr uscs that arc allowcd undcr the new
law.

(5) Thc kind of usc, location and cost of thc dcvclopmcnt.

(6) Whcthcr thc owner's acts rise bcyond mcrc contcmplatcd usc or prcparation, such as thc
leveling of land, boring tcst holes, or preliminary ncgotiations with contractors or
architccts.

(7) Other relevant factors.

Section 5. Noticc of thc Application; Noticc of thc Frnal Dccision on thc Application.

5.01 Noticc of the Application. Not latcr than 5 working days after thc Rcview Authority's
dctcrmination that an Applicant has submittcd a Completed Application, the Dcpartmcnt of
Planning and Development shall providc noticc of thc Completed Application by first class U. S.
mail, postagc prcpaid, to the persons namcd in this subscction. Thc date of mail ing shall be
included in the noticc. Thc notice shall include the name of the Applicant and thc location of thc
subject propcrty. Notice shall be issued to thc fbllowing:

( 1) The Applicant.

(2) The public, by the following mcans:

a. Posting notice of the Completed Application at a public place within thc
Deoartment of Plannins and Developmcnt.
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b. Posting notice of the Complctcd Application on the Yamhill County website.

c. Publishing notice of thc Completed Application in a ncwspaper of general
circulation in Yamhill County.

(3) The Dcpartment of Land Conseruation and Devclopmcnt.

(4) Owners of rcal property located within 500 feet of the propcrry that is subject to the Final
County Vesting Decision as those owners are idcntificd by existing records in thc
Yamhill County Asscssor's Office.

5.02 Notics of thc Final County Vcsting Decision. Not latcr than 5 working days aftcr thc Review
Authority has made and signed a Final County Vesting Dccision, the Department of Planning and
Devclopment wil l provide noticc of thc dccision by first class U. S. mail, postage prcpaid, to thc
persons namcd in this subscction. Thc date of mail ing shall bc includcd in the noticc. Noticc
shall bc issucd to thc fbllowins:

(1)  Thc Appl icant .

(2) Thc public, by the tbllowing mcans

a. Posting noticc of thc Final County Vcsting Dccision at a public placc within the
Dcpartmcnt of Planning and Dcvclopmcnt.

b. Posting noticc of thc Final County Vcsting Dccision on thc Yamhill County
wcbsitc.

(3) Thc Dcpartmcnt of Land Conscrvation and Dcvclopmcnt.

(4) Owncrs of real propcrty locatcd within 500 {'cct of thc propcrty that is subjcct to thc Final
Counfy Vcsting Decision as thosc owncrs are idcntif lcd by cxisting rccords in thc
Yamhill County Asscssor's Officc.

(5) A person who submitted writtcn cvidcncc, argumcnts or commcnts on thc Application to
the Dcpartmcnt of Planning and Dcvclopmcnt beforc thc Rcvicw Authority madc and
signcd a Final County Vcsting Dccision on the Application.

Section 6. Date Final Counfy Vesting Decision Dccmcd Complete.

6.01 The Final County Vesting Dccision constitutes a frnal county decision that is subject to Judicial
Review as providcd in Section 

'7 
at thc timc thc Review Authority has madc and signed a Final

County Vesting Decision.

Section 7. Judicial Rcvicw of Final County Vcsting Dccision.

'7 
.01 A Final County Vesting Decision of the Revicw Authority made under this ordinance is not a

land use decision subjcct to review by the Land Use Board of Appeals.

'7.02 A Final County Vesting Decision of thc Review Authority madc undcr this ordinance is subject to
review by the Yamhill County circuit court in a Writ of Review procceding filed under Oregon
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Revised Statutes Chaptcr 34by an Applicant or a person who is adversely affected by a Final
County Vesting Decision. A person is adversely affected for purposcs of this scction if the
pcrson is a person who submitted written evidencc, argumcnts or commcnts to the Department of
Planning and Dcvclopment before 5 p.m. on the 2l" calendar day following issuance of noticc
undcr  Scct ion 5.01.

7.03 Judicial review of a Final County Vesting Dccision of thc Rcvicw Authority is:

( 1) Limited to the evidence in the record beforc thc Rcvicw Authority at thc timc it madc and
signed a Final Counfy Vcsting Dccision, and

(2) Availablc only for issues that are raised bcfbre the Revicw Authority with sutficicnt
specificity to affbrd thc Rcvicw Authorily and Applicant an opportunity to respond.

1 .04 For purposes of ORS 34.030, thc "datc of thc dccision or dctcrmination sought to be rcviewed" is
the date noticc was issucd undcr Scction 5.02.

Section 8. Effcct of Vcstcd Rights Detcrmination on Subscquont Owncrs.

8.01 A Final County Vcsting Dccision by the Rcvicw Authority undcr this ordinancc shall apply to a
fufurc owner or otherwisc run with thc land to thc fullcst cxtcnt allowcd by law whcn thc Final
County Vcsting Dccision detcrmines that:

( I ) An applicant's usc of the propcrty complics with thc Mcasurc 37 waivcr issucd by thc
Board: and

(2) Thc applicant has a common law vcstcd nght as of Dcccmbcr 6,2007 to cornplctc and
continuc the usc dcscribcd in thc waivcr.

Section 9. Rulcs for Computing Timc.

9.01 ORS 174.120,2005 rcplaccmcnt part, applics for purposcs of computing timc and dcadlincs
undcr this ordinancc.

Section 10. Title.

10.01 This ordinancc may bc citcd as thc Measurc 49 Vested Rights Ordinance.

Section l l. Scvcrabil ity.

I L01 All scctions, subsections, and paragraphs ofthis ordinance arc severablc. Ifany section,
subsection, or paragraph is ruled invalid fbr any rcason by thc court of last rcsort, thc othcr parts
of this ordinance shall be unaff'ectcd.
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Section 12. Effective date; emergcncy clause.

12.01 The first and second readings of this ordinance were made Deccmbcr 19, 2007 . To carry out the
intent of this ordinance an emergency is hcrcby dcclared to exist. ln accordance with ORS
203.045(4) this ordinance shall takc cff-ect on December 21.2007 .

AYES: Commissioners Stern and Lcwis.

DONE at McMinnvil le, Oregon on Dcccmber 19,200'7.

ATTEST YAMHILL COLTNTY BOARD OF COMMISSIONERS

JAN COLEMAN (did not participatc)
County Clcrk Chair KATHY GEORGE

P*/,, Y ft,,-*
Comri iss ioncr  '  DESLIE LEWIS

wh itcc\mcasurc49-2007\vcstcdrights\vcstcdrightsordinancc-FINAL- I 2- I  9-07.wpd
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